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ON  EKKOR  AND  APPEAL  FROM  THE  COURT  OF  COMMON  PLEAS, 

IN  AND  AFTER 

MICHAELMAS  TERM,  XXXVI  VICTORIA. 


THARSIS  SULPHUR  AND  COPPER  COMPANY,  LIMITED  v.  LOFTUS.  1872 

Arbitrator — Average  Adjuster — Want  of  Care  in  Performance  of  Duties — 
Action  for  Negligence  not  maintainable. 

General  average  losses  having  been  incurred  in  the  prosecution  of  a  voyage,  it 
became  necessary  to  settle  and  adjust  the  proportion  of  the  loss  which  the  ship  and 
cargo  had  respectively  to  bear,  and  in  order  to  do  so,  the  plaintiffs,  the  owners  of 
cargo,  and  the  shipowner  agreed  to  refer  the  matter  to  the  defendant,  an  average 
adjuster,  and  to  be  bound  by  his  decision : — 

Heldy  that  an  action  would  not  lie  against  the  defendant  at  the  suit  of  the 
plaintiffs  for  want  of  care  in  the  performance  of  his  duties  as  average  adjuster, 
inasmuch  as  he  was  in  the  nature  of  an  arbitrator  between  the  parties. 

Declaration  for  that  before  and  at  the  time  of  the  retainer 
and  employment  of  the  defendant,  and  of  his  committing  the 
grievances  hereinafter  mentioned,  the  defendant  carried  on  and 
exercised  the  business  of  an  average  adjuster,  and  that  before  the 
said  retainer  and  employment,  and  before  the  committing  of  the 
said  grievances,  a  vessel  called  the  Emmay  having  on  board  a  largo 
cargo  of  copper  ore,  of  which  the  plaintiffs  were  the  consignees 
and  owners,  and  whilst  on  her  voyage  from  lluelva  to  Liverpool, 
met  with  tempestuous  weather,  and  sustained  injuries,  and  her 
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1872  said  cargo  became  damaged,  and  she  was  thereby  compelled  to  put 
Thaesis  ^  port  of  distress  for  repairs,  and  other  necessary  purposes,  and 

jLPHUK  Co.  jiQcm-red  certain  general  average  and  other  losses,  charges,  and 
LoFTus.     disbursements,  which  said  losses,  charges,  and  disbursements,  upon 
the  arrival  of  the  said  vessel  at  Liverpool  aforesaid,  it  became  and 
was  necessary  to  adjust  and  apportion  in  manner  by  usage  and  cus- 
tom used  and  approved,  and  therefore  the  master  of  the  said  vessel, 
on  her  arrival  at  Liverpool  aforesaid,  as  well  for  and  on  behalf  of 
the  owners  of  the  vessel  as  for  and  on  behalf  of  the  plaintiffs,  as 
such  consignees  and  owners  of  the  said  cargo,  as  aforesaid,  at  the 
request  of  the  defendant,  and  for  reward  to  him  in  that  behalf, 
retained  "and  employed  the  defendant  as  such  average  adjuster,  as 
aforesaid,  to  investigate  and  e?:amine  the  vouchers  and  accounts  of 
the  said  losses,  charges,  and  disbursements,  and  to  settle,  adjust, 
make  up,  and  prepare  a  statement  shewing  the  proportion  of  the 
said  losses,  charges,  and  disbursements  to  be  contributed  and  borne 
by  the  said  ship,  her  freight  and  cargo  respectively,  according  to 
the  usage  and  custom  of  Lloyd's ;  and  the  defendant  then  accepted 
and  entered  upon  such  retainer  and  employment,  and  thereupon  it 
became  and  was  the  duty  of  the  defendant  as  such  average  adjuster, 
as  aforesaid,  under  the  said  retainer  and  employment,  to  take  due 
and  proper  care,  and  to  use  and  employ  proper  skill  and  diligence 
in  and  about  the  investigation  and  examination  of  the  vouchers 
and  accounts  of  the  said  losses,  charges,  and  disbursements,  and 
in  and  about  settling,  adjusting,  making,  and  preparing  a  state- 
ment shewing  the  proportions  of  the  said  losses,  charges,  and  dis- 
bursements to  be  contributed  and  borne  by  the  said  ship,  freight, 
and  cargo  respectively,  according  ^to  the  said  usage  and  custom. 
Yet  the  defendant,  not  regarding  his  duty  in  that  behalf,  would 
not  take  due  and  proper  care,  and  would  not  use  and  employ  due 
and  proper  skill  and  diligence  in  and  about  the  investigation  and 
examination  of  the  said  vouchers  and  accounts,  and  in  and  about 
settling,  adjusting,  making,  and  preparing  the  said  statement,  and 
conducted  himself  so  carelessly,  negligently,  and  unskilfully  in 
that  behalf,  that  by  and  through  the  carelessness,  negligence,  and 
unskilfulness  of  the  defendant  in  that  behalf,  the  said  statement 
so  settled,  adjusted,  made  up,  and  prepared  by  him,  was  incorrect, 
erroneous,  and  imperfect  in  this,  that  the  proportion  of  the  said 
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losses,  charges,  and  disbursements  to  be  contributed  and  borne  by  1872 
the  said  cargo  of  the  plaintiffs,  was  stated,  settled,  and  adjusted  at  ThTrsis^ 
a  much  larger  amount  than  the  same  ought  to  have  been  stated,  ^^"^^J-"^'  ^ 
adjusted,  and  settled  at,  according  to  the  said  usage  and  custom  ;  Loftcs. 
and  in  this,  that  certain  special  charges  were  stated,  adjusted,  and 
settled  as  payable  by  the  said  cargo  of  the  plaintiffs,  which  were 
not  so  payable  according  to  the  said  usage  and  custom,  whereby 
and  by  reason  of  the  premises,  the  plaintiffs,  confiding  in  the  defen- 
dant's performance  of  his  said  duty,  and  not  knowing  of  the  breach 
of  the  same,  as  aforesaid,  and  believing  that  the  said  statement  so 
settled,  adjusted,  made  up,  and  prepared,  was  accurate,  and  correct, 
and  properly  made  up,  adjusted,  and  prepared  according  to  the 
said  usage  and  custom,  and  that  the  proportion  of  the  said  losses,, 
charges,  and  disbursements  in  and  by  the  said  statement,  stated, 
adjusted,  and  fixed  as  payable  by  the  said  cargo  of  the  plaintiffs,  was 
the  correct  and  proper  portion  payable  by  the  said  cargo,  and  that 
the  said  other  charges  were  properly  payable  by  the  said  plaintifis' 
cargo,  according  to  the  said  usage  and  custom,  paid  to  the  owners 
of  the  said  vessel,  the  said  incorrect  and  excessive  proportion  of 
the  said  losses,  charges,  and  disbursements  so  stated,  adjusted,  and 
settled  by  the  defendant  in  the  said  statement,  and  the  said  special 
charges ;  and  by  reason  of  the  premises,  the  plaintiffs  have  lost  and 
been  deprived  of  the  moneys  so  paid  by  them,  over  and  above  what 
they  otherwise  would  have  paid. 

4th  plea :  That  before  the  making  of  the  said  statement  by  the 
defendant  an  agreement  in  writing  was  made  between  Edward 
James  Brown,  the  master  of  the  said  vessel,  of  the  one  part,  and  a 
certain  firm  under  the  style  of  Messrs.  Tennants  &  Company,  as 
and  being  the  agents  of  the  plaintiffs  in  that  behalf  of  the  other 
part,  which  said  agreement  was  in  the  words  and  figures  I'ollowing, 
namely :  "This  agreement,  made  the  28th  day  of  April,  1871,  be- 
tween Edward  James  Brown,  master  and  owner  of  the  English 
schooner  or  vessel  the  Emma,  of  the  first  part,  and  Messrs.  Tennants 
&  Company  (which  includes.all  members  of  that  firm),  of  20,  Ked- 
cross  Street,  Liverpool,  in  the  county  of  Lancaster,  merchants, 
being  the  owners  or  consignees  of  cargo  by  the  said  vessel,  of  thi^ 
second  part.  Whereas  the  said  vessel,  the  Emma,  laden  with  a  cargo 
of  copper  ore  sailed  from  Huelva,  on  the  IDth  day  of  DocondxM-, 
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1872  1870,  on  a  voyage  for  Liverpool,  and  on  such  voyage  she  encoun- 
Thaksis  tered  a  series  of  heavy  storms  and  seas,  and  was  obliged  to  put 
3LPHUR  Co.  i^^^j^  Cadiz,  and  thereby  and  in  consequence  thereof  consider- 
LoFTus.  q\)Iq  damage  or  loss  has  been  occasioned  or  sustained  to  the  cargo, 
and  various  expenses  and  disbursements  have  been  incurred,  and  it 
will  be  necessary  to  have  a  general  average  or  contribution  in  re- 
spect thereof,  to  which  the  said  parties  hereto  of  the  second  part 
are  liable  to  contribute.  Now  these  presents  witness  that  in  con- 
sideration of  the  engagements  and  agreements  of  the  said  parties 
hereto  of  the  second  part,  the  said  Edward  James  Brown  doth 
hereby  engage  and  agree  with  the  said  parties  hereto  of  the  second 
part,  that  he  the  said  Edward  James  Brown  will  deliver,  or  cause 
to  be  delivered,  at  a  reasonable  request  and  time,  the  said  cargo 
laden  on  board  the  said  vessel  unto  the  said  parties  hereto  of  the 
second  part,  their  factors,  agents,  and  assigns,  and  permit  them  to 
receive,  and  take  possession,  and  remove  the  same,  according  to 
their  rights,  possession,  and  ownership  in  respect  thereof,  on  their 
paying  freight  and  other  charges,  and  performing  conditions  as  per 
bill  of  lading,  charterparty,  or  agreement,  in  consideration  whereof 
the  said  parties  hereto  of  the  second  part  do  hereby  for  themselves 
jointly  engage  and  agree  with  the  said  Edward  James  Brown  to 
pay  to  the  said  Edward  James  Brown,  or  his  agents,  not  only  the 
freight  and  charges  of  the  said  goods,  but  also  the  proper  propor- 
tion of  the  general  average  loss,  general  contribution,  charges,  and 
expenses  in  respect  of  the  said  cargo,  and  all  legal  charges  and 
other  contribution,  loss,  and  expenses  to  which  they  are  or  shall 
be  liable,  or  for  or  on  assurances  of  what  in  the  judgment  of  the 
parties  hereinafter  named  contribution  ought]  to  be  made  by  the 
said  parties  hereto  of  the  second  part,  or  what  the  cargo  ought  to 
bear  under  the  aforesaid  circumstances,  and  for  the  better  comput- 
ing as  well  the  question  of  contribution  as  the  amount  which  the 
said  parties  hereto  of  the  second  part  will  have  to  pay  in  respect 
thereof ;  and  that  the  same  may  be  more  readily  ascertained  the 
said  parties  hereto  of  the  second  part  do  hereby  further  agree  that 
the  same  shall  be  ascertained  by  Mr.  Henry  Loftus,  of  Liverpool, 
average  adjuster  (meaning  the  defendant),  whose  decision  they  the 
said  parties  of  the  second  part  do  hereby  agree  to  abide  by  and  per- 
form, the  average  to  be  adjusted  in  accordance  with  the  usage  and 
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custom  of  Lloyd's.   As  witness,  &c.,  Tennants  &  Co.,  agents  for  the  1872 
Tharsis  Sulphur  and  Copper  Co.    Witness  to  the  signing,  Thomas  Thaij-sis 
Barrett,  20,  Kedcross  Street,  Liverpool."    And  the  defendant  says  ^^^^^^P' 
that  his  retainer  and  employment  to  investigate  and  examine  the  Lofti-s. 
said  vouchers  and  to  settle,  adjust,  make  up  and  prepare  the  said 
statement  in  the  declaration  mentioned  was  under  by  and  by  virtue 
of  the  said  agreement,  and  not  otherwise,  and  the  defendant  acting 
in  good  faith  and  under  such  retainer  and  employment  as  last 
aforesaid  took  upon  himself  the  burthen  of  the  said  inquiry,  and 
investigated  and  examined  the  said  vouchers,  and  made  the  said 
erroneous  statement. 

Demurrer  and  joinder  in  demurrer. 

Myhurgh^  for  the  plaintiffs.  The  present  case  is  distinguishable 
from  Fa^pa  v.  Bose  (1).  The  defendant  here  is  not  a  quasi  arbi- 
trator, as  the  defendant  in  that  case  was.  In  order  that  there  may 
be  a  quasi  arbitrator,  it  is  necessary  that  disputes  should  have 
arisen  between  the  parties.  It  does  not  appear  on  this  plea  that 
any  disputes  had  arisen  as  to  the  amount  of  average  contribution, 
but  merely  that  the  defendant  was  employed  to  calculate  the 
amount. 

[BoviLL,  C.J,    The  nature  of  the  agreement  set  out  assumes 
that  the  amount  was  in  question  between  the  parties.] 

Secondly,  it  is  an  average  adjuster's  business  to  settle  these 
questions,  and  he  must  therefore  be  taken  to  hold  himself  out  as 
prepared  to  bring  to  that  business  a  reasonable  amount  of  care  and 
skill.  It  is  not  a  broker's  business  to  decide  as  to  the  quality  of 
goods  between  parties. 

[BoviLL,  CJ.  This  declaration  alleges  negligence  and  want  of 
care  on  the  defendant's  part.  In  Papj)a  v.  Bose  (1)  the  facts  did 
not  really  raise  the  question  of  want  of  care;  the  only  question 
raised  was  as  to  want  of  skill,  though  this  does  not  clearly  appear 
from  the  reports.] 

It  may  well  be  that  want  of  skill  and  want  of  care  stand  on  a 
different  footing.  Having  selected  your  arbitrator,  you  take  him 
for  better  or  worse  as  far  as  skill  is  concerned,  but  he  may  still  bo 
bound  to  use  reasonable  care. 

(1)  Law  Kcp.  7  C.  P.  32,  52.). 
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1872         He  also  cited  Bussell  on  Arbitration,  3rd  ed.  p.  42 ;  Leeds  v.  \ 

Tharsis     Burrows  (1)  ;  Collins  v.  Collins  (2) ;  Bos  v.  Helsham.  (3)  i 

5ULPHUE  Co.      Q^^iiy^  f^j.  ^j^Q  defendant.    The  decision  in  Pa;p;pa  v.  Rose  (4)  i 

LoPTus.     governs  the  present  case.    It  is  clear  that  an  arbitrator  would  not  | 

be  liable  for  that  which  is  alleged  in  this  declaration ;  there  is  no  i 

authority  or  precedent  for  an  action  of  negligence  against  an  arbi-  ; 
trator ;  and  it  is  contended  that  the  defendant  is  in  the  same  posi- 
tion.   All  the  reasons  given  for  the  decision  in  Pappa  v.  Bose  (4) 
apply  equally  to  the  present  case.    The  principle  is,  that  where 
parties  have  submitted  a  question  to  a  third  person's  decision,  and 

have  agreed  to  be  bound  by  such  decision,  tliey  take  it  for  better  ? 

or  worse.    In  cases  which  amount  to  misconduct  on  the  part  of  an  : 

arbitrator,  there  may  be  a  remedy  by  setting  aside  the  award ;  but  j 

it  is  contended,  that  even  in  such  cases  no  action  will  lie.    The  | 

fact  that  the  defendant's  business  was  that  of  an  average  adjuster  i 

can  make  no  difference  in  the  application  of  the  principle.  | 

[He  also  cited  Kussell  on  Arbitration,  p.  461 ;  Be  Hall  y.  Hinds.  (5)]  I 

BoviLL,  C.J.    On  the  question  that  was  chiefly  argued  before  i 
us,  viz.,  whether  a  person  employed,  as  the  defendant  was,  as  an  i 
average  adjuster,  is  liable  to  an  action  for  want  of  skill,  I  am 
clearly  of  opinion  that  the  case  is  undistinguishable  from  that  of  | 
Pajrfjpa  V.  Bose.  (4)    But  that  case  did  not  raise  the  question, 
whether  a  person  so  employed  is  responsible  for  want  of  care  or 
neg^^gence.    That  question  might  have  been  raised  on  the  pleadings  j 
in  Pap)j)a  v.  Bose  (4) ;  but  it  did  not  arise  on  the  direction  at  the  ] 
trial  or  on  the  arguments  in  this  court  or  the  court  of  error.    This  ; 
is  quite  clear  on  reference  to  the  statement  of  the  facts  in  the  case  ! 
on  appeal,  though  it  does  not  appear  from  the  reports  of  the  case,  j 
During  the  argument  of  the  case  in  the  Exchequer  Chamber  j 
various  observations  were  made  by  the  judges  with  reference  to  j 
the  question  whether  an  action  would  lie  against  a  person  in  the 
position  of  the  defendant  for  misconduct,  but  no  opinion  w^as 
expressed.    No  authority  has  been  cited  to  shew  that  a  person 
called  upon  to  act  as  an  arbitrator,  or  to  settle  disputes  or  adjust 


(1)  12  East,  at  p.  6,  n. 

(2)  26  Beav.  303;  23  L.  J.  (Cli.) 
184. 


(3)  Law  Eep.  2  Ex.  72. 

(4)  Law  Eep.  7  C.  P.  32,  525. 

(5)  2  M.  &  G.  847. 
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accounts  between  parties  is  liable  to  an  action  for  negligence.    In  1872 
Baron  Watson's  book  on  Arbitrators,  3rd  ed.  p.  112,  the  following  Tiiaesis 
passage  occurs :    It  has  been  said  that  an  arbitrator  is  liable  to  ^^^^"^^  ^ 
an  action  if  he  misconduct  himself,  but  I  cannot  find  any  case  in  Loftus. 
which  such  an  action  has  been  brought."    The  author  had  a  large 
experience,  both  as  a  pleader  and  at  the  bar,  and  he  states  that  he 
never  met  with  any  case  in  which  such  an  action  had  been  brought ; 
and,  so  far  as  my  own  experience  goes,  such  an  action  would  be 
quite  unprecedented.    This  argument  might  not  have  much  weight 
when  the  circumstances  are  novel ;  but  this  case  must  occur  con- 
stantly.   It  must  constantly  happen  that  parties  are  dissatisfied  . 
with  the  decision  of  an  arbitrator  or  quasi  arbitrator,  and  yet  we 
find,  notwithstanding  the  facility  with  which  speculative  actions 
for  negligence  are  brought  upon  the  slenderest  grounds,  that  there 
is  no  precedent  for  such  an  action  for  negligence  as  this.  It 
appears  to  me  that  the  principle  upon  which  Fapjpa  v.  Bose  (1) 
was  decided  applies  to  this  case  ;  and,  looking  to  the  inconveniences 
that  would  arise  if  an  arbitrator  were  liable  to  an  action  for  neG:li- 
gence,  I  am  not  disposed  to  lay  it  down  for  the  first  time  that  such 
an  action  is  maintainable.    I  therefore  think  our  judgment  should 
be  for  the  defendant. 

Keating,  J.  I  am  of  the  same  opinion.  I  think  that  it  would 
be  a  very  dangerous  principle  to  establish  that  a  person  in  the 
position  of  the  defendant  may  be  liable  to  an  action  for  negli- 
£:ence  in  the  discharo^e  of  his  functions.  It  seems  to  me  difficult 
to  discriminate  for  this  purpose  between  skill  and  diligence.  The 
Court  of  error  has  decided  that  a  person  in  the  defendant's  position 
is  not  bound  to  bring  any  particular  amount  of  skill  to  the  per- 
formance of  his  duties.  One  of  the  most  frequent  grounds  upon 
which  actions  of  negligence  are  brought  is  not  exhibiting  due  skill 
in  the  performance  of  a  duty.  Now,  without  deciding  wliat  is  the 
proper  definition  of  an  arbitrator,  it  appears  to  me  clear  that  the 
defendant  is  in  the  position  of  an  arbitrator  for  the  present  purpose, 
inasmuch  as  he  was  a  person  by  whose  decision  two  parties  having 
a  difference  agreed  to  be  bound.  It  appears  to  me  that  the  safe 
rule  when  paities  agree  to  be  bound  by  the  decision  of  a  third 
(1)  Law  He;).  7  C.  V.  3*;,  525. 
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1872      party  on  any  matter  is,  that  they  take  him  in  such  a  case  for  better 
Tharsis     or  worse;  and  if  he  discharges  his  duty  faithfully  and  honestly 
SuLPHUB  Co.  ^j^^y  ^^g^  satisfied. 

LoFTus.        j^Qr  this  reason  I  think  the  plea  is  good. 

Beett,  J.  The  effect  of  the  pleadings,  taken  together,  appears 
to  me  to  be,  that  there  was  an  agreement  by  the  parties  to  accept 
the  decision  of  the  defendant  on  a  particular  matter,  if  the  defend- 
ant would  undertake  to  decide  it,  and  that  the  defendant  did  under- 
take to  do  so.  The  declaration  alleges  a  duty  on  the  defendant's 
part,  arising  from  his  so  undertaking,  to  take  due  care,  and  to  use 
proper  skill  and  diligence.  The  question  is,  whether  there  is  any 
such  duty  as  alleged  imposed  upon  the  defendant  iu  the  sense  that 
for  non-fulfilment  of  such  duty  he  would  be  liable  to  an  action.  It 
is  said  that  there  was  such  a  duty  imposed  upon  him,  first,  as 
being  an  arbitrator;  secondly,  as  not  being  an  arbitrator;  and, 
thirdly,  because  whether  in  the  position  of  an  arbitrator  or  not, 
his  ordinary  business  and  employment  being  that  of  an  average 
adjuster,  he  must  be  taken  to  hold  himself  out  as  prepared  to  bring 
due  skill  and  care  to  the  performance  of  his  duties  in  the  course  of 
such  business  and  employment.  With  respect  to  the  first  ground 
taken,  it  is  admitted  that  as  an  arbitrator  he  would  not  be  liable 
for  want  of  skill,  but  it  is  suggested  that  he  would  be  for  want  of 
care.  It  appears  to  me  that  there  are  the  strongest  grounds  for 
deciding  otherwise.  There  must  have  been  thousands  of  such  cases 
in  which  an  allegation  of  want  of  care  or  diligence  might  have 
been  made,  and  yet  there  is  no  case  in  the  books  in  which  such  an 
action  has  been  brought.  Then  it  is  said  that  the  defendant  m 
liable  because  he  was  not  an  arbitrator,  but  only  a  person  who  had 
undertaken  to  adjust  accounts  between  two  parties.  Now  the  case 
of  Fajppa  V.  Bose  (1)  decides  that  a  person  who  undertakes  to  give 
a  decision  between  two  parties  as  to  any  matter,  though  he  may 
not  be  an  arbitrator  in  the  strict  sense  of  the  word,  as  not  being 
bound  to  exercise  all  the  judicial  functions  for  the  purpose  of  decid- 
ing the  matter  in  dispute  that  an  arbitrator  in  the  strict  sense  of 
the  term  would  have  to  exercise,  nevertheless,  is  not  liable  to  aa 
action  for  want  of  -skill.  It  appears  to  me  that  the  reasoning 
(1)  Law  Eep.  7  C.  P.  32,  525. 
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employed  in  that  case  is  equally  applicable  to  an  action  for  want  of  1872 
care,  and  that  if  an  arbitrator  in  the  strict  sense  of  the  word  is  not  Thaksis 
liable  for  want  of  care,  it  follows  that  a  person  who  has  undertaken  ^^^^-^^^le  c 
to  decide  a  dispute  between  two  parties  is  also  not  liable.  Loftcs. 

Then  it  was  contended  that,  even  though  the  defendant  might 
be  an  arbitrator  or  a  quasi  arbitrator,  he  is  liable,  because  he 
holds  himself  out  as  a  professional  average  adjuster,  and  so  under- 
takes to  bring  due  skill  and  care  to  the  performance  of  his  functions. 
I  apprehend  that  the  principle  of  law  which  forbids  an  action  for 
want  of  skill  or  care  against  an  arbitrator  or  a  quasi  arbitrator,  is 
just  as  applicable  to  a  skilled  or  professional  arbitrator  as  to  one 
that  is  unskilled  and  non-professional,  and  that  the  fact  of  its  being 
his  business  makes  no  diflference.  For  these  reasons  I  am  of  opinion 
that  the  plea  is  good. 

Denman,  J.  The  case  of  Pa;ppa  v.  Bose  (1)  is  not  expressly  in 
point,  merely  because  the  only  question  which,  upon  the  facts  of 
the  case,  absolutely  called  for  decision  was,  whether  an  action  would 
lie  for  want  of  skill.  In  this  case  the  principle  must  be  carried  a  little 
further,  for  here  the  question  is  whether  an  action  will  lie  for  want" 
of  care  or  negligence  on  the  part  of  a  person  in  the  position  of  the 
defendant.  I  think  that  although  the  case  of  Popjpa  v.  Bose  (1) 
does  not  expressly  decide  this  case,  it  is,  in  point  of  principle,  con- 
clusive of  it.  I  adopt  the  reasoning  of  Martin,  B.,  in  the  Exchequer 
Chamber,  and  it  appears  to  me  that  the  parties  take  the  person 
by  whose  decision  they  have  agreed  to  be  bound  for  better  or  worse. 
Mellor,  J.,  in  giving  judgment,  lays  down  the  same  principle : 
"  The  contracting  parties  agree  to  be  bound  by  the  opinion  of 
Mr.  Eose,  such  as  it  is,  he  exercising  his  judgment  honestly."  So 
here  the  parties  agreed  to  be  bound  by  the  opinion  of  the  defend- 
ant, if  he  acted  honestly,  and  the  plea  expressly  states  that  he  did 
so  act.  For  these  reasons  I  think  our  judgment  sliould  In'  for  tlu' 
defendant. 

Jiulguioit  for  the  d( ft)vlaut. 

Attorneys  for  plaintiffs  :  Field  d;  Boscoe,  for  Baieson,  Bohiiisony 
&  Morris. 

Attorney  for  defendant :  IF.  W.  Wynne,  for  Simpson  tO  North. 
(1)  Law  llq).  7  C.  V. 
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1872  BEST  AND  Others  v.  HILL. 

EquitaMe  Set-off — Unliquidated  Damages — Cross  Claims  arising  out  of  the  same 

Contract. 

To  a  declaration  for  money  lent  and  paid  and  commission  the  defendant  pleaded 
for  a  defence  on  equitable  grounds,  that  it  was  agreed  between  the  plaintiffs  and 
himself,  on  the  following  terms,  viz.,  that  he  should  consign  certain  rice  to  the 
plaintiffs'  firm  at  Buenos  Ayres  and  Monte  Video,  for  sale  by  the  plaintiffs  for  hitn 
upon  commission ;  that  the  plaintiffs  should  make  certain  advances  against  the 
rice  and  pay  the  expenses  of  the  consignment ;  and  that  the  plaintiffs  should  sell 
the  rice,  and  satisfy  out  of  the  proceeds  the  said  advances,  expenses,  and  com- 
mission, and  pay  to  the  defendant  the  balance  remaining  out  of  such  proceeds. 
The  plea  further  stated  that  the  rice  was  duly  consigned  to  the  plaintiffs  under 
the  agreement ;  that  the  claims  in  the  declaration  were  the  advances,  expenses, 
and  commission  contemplated  by  the  agreement ;  and  that  the  plaintiffs  were 
guilty  of  such  negligence  and  improper  conduct  in  the  care  of  the  rice  and  the 
management  of  the  sale  of  it,  that  it  fetched  much  less  than  it  ought  to  have 
done,  and  insufficient  to  satisfy  the  advances,  expenses,  and  commission,  whereas 
it  would,  but  for  their  negligence  and  misconduct,  have  realized  sufficient,  and 
much  more  than  sufBcient,  to  have  fully  paid  and  satisfied  the  same,  and  the 
deficiency  arising  upon  the  sale,  which  was  the  claim  for  which  the  action  was 
•  brought,  had  therefore  entirely  arisen  from  the  plaintiffs'  negligence,  default,  and 
misconduct : — 
Held,  a  bad  plea. 

Declakation  for  money  lent,  money  paid,  commission  for  and 
in  respect  of  plaintiffs  having  provided  the  money  for  paying  and 
paid  divers  bills  of  exchange,  for  interest  and  money  due  on 
accounts  stated. 

4th  plea,  as  a  defence  on  equitable  grounds,  that  before  and  at 
the  time  of  the  agreement  hereinafter  mentioned,  the  defendant 
was,  and  carried  on  the  business  of,  a  rice  merchant  at  Liverpool, 
under  the  name  and  style  and  firm  of  Hill  &  Smith ;  and  that  the 
plaintiffs  were  then  also  commission  agents  and  factors,  and  as  such 
carried  on  business  at  Liverpool,  under  the  name  and  style  and 
firm  of  Eodgers,  Best,  &  Co.,  also  at  Monte  Video,  under  the  name 
and  style  and  firm  of  Eodgers  &  Brothers,  and  also  at  Buenos 
Ayres,  under  the  name  and  style  and  firm  of  John  Best  & 
Brothers;  and  thereupon  it  was  mutually  agreed  by  and  between 
the  plaintiffs  and  the  defendant  for  commission  and  reward  to 
be  received  by  the  plaintiffs  on  that  behalf,  that  the  defendant 
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should  consign  rice  in  certain  ships  at  Liverpool  to  the  plain-  1872 
tiffs'  said  firms  at  Buenos  Ay  res  and  Monte  Video  aforesaid,  for  Best 
sale  by  the  plaintiffs  for  the  defendant  at  Buenos  Ayres  and  Monte  hill. 
Video  aforesaid ;  and  that  the  plaintiffs  should  accept  certain  bills 
of  exchange  drawn  by  the  defendant  on  the  plaintiffs  against  the 
said  rice,  and  in  anticipation  of  the  receipt  by  the  plaintiffs  of 
the  proceeds  of  the  sales  thereof;  and  that  the  said  bills  should 
be  met  and  paid  by  the  plaintiffs ;  and  that  the  plaintiffs  should 
make  certain  advances  against  the  said  rice  so  consigned,  and 
should  pay  the  charges  and  expenses  in  consequence  of  such 
consignment,  acceptances,  and  sales ;  and  that  the  defendant 
should  assign  and  transfer  to  the  plaintiffs  the  bills  of  lading  in 
respect  of  the  said  rice ;  and  that  the  plaintiffs  should  sell  the 
said  rice  at  Buenos  Ayres  and  Monte  Video  aforesaid,  and  pay 
and  satisfy  out  of  the  proceeds  of  the  said  sales  such  acceptances 
and  several  payments  by  the  plaintiffs  in  respect  thereof,  also  the 
said  advances  charges  and  expenses  and  interest  thereon,  as  well 
as  the  said  reward  and  commission ;  and  that  the  plaintiffs  should 
pay  to  the  defendant  the  balance  of  the  said  proceeds,  after  deduct- 
ing such  acceptances,  payments,  advances,  charges,  expenses, 
reward,  and  commission  as  aforesaid.  And  the  defendant  further 
says  that  he  accordingly  consigned  rice  to  plaintiffs  for  sale  upon 
the  terms  aforesaid ;  and  the  plaintiffs  accepted  bills  of  exchange 
drawn  by  the  defendant  against  the  said  rice  as  agreed:  and 
that  the  defendant  duly  assigned  and  transferred  to  the  plaintiffs 
the  bills  of  lading  in  respect  of  the  said  rice,  and  employed  the 
plaintiffs  to  sell  the  said  rice,  and  to  apply  and  pay  the  proceeds 
thereof  upon  the  terms  and  in  the  manner  aforesaid  and  not  other- 
wise. And  the  defendant  further  says  tliat  tlie  plaintiffs  took 
possession  of  and  held  the  said  rice  under  and  by  virtue  of  the  said 
bills  of  lading  and  upon  the  terms  aforesaid,  and  not  otherwise. 
And  the  defendant  further  says  that  the  moneys  so  mentioned  to 
have  been  lent  and  paid  as  in  the  declaration  mentioned  wore  and  ari^ 
the  said  advances  and  payments  so  made  as  in  this  plea  mentioned  ; 
and  that  the  said  bills  of  exchange  in  the  declaration  mentioned 
were  and  are  the  said  bills  of  exchange  in  this  plea  mentioned  ;  and 
that  the  said  interest  in  the  declaration  mentioned  was  and  is  tlie 
interest  in  respect  of  the  said  payments  and  advances  so  ma  le  by 
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1872  the  plaintiffs  as  aforesaid ;  and  that  the  commission  in  the  decla- 
Best  ration  mentioned  was  and  is  the  commission  in  respect  of  the  said 
Hill.  sales  and  consignments  and  acceptances  in  this  plea  mentioned ; 
and  that  the  accounts  so  mentioned  in  the  declaration  to  have 
been  stated  were  stated  of  and  concerning  the  said  advances,  pay- 
ments, commission,  reward,  and  interest  as  aforesaid  and  not 
otherwise.  And  the  defendant  further  says  that  the  plaintiffs  took 
such  negligent,  bad,  and  improper  care  of  a  part  of  the  said  rice 
whilst  the  same  was  in  their  possession  as  aforesaid,  that  the  same 
when  sold  by  the  plaintiffs,  as  hereinafter  mentioned,  became  and 
was  in  bad  condition  and  deteriorated  in  value,  and  the  same  by 
reason  thereof  was  sold  by  the  plaintiffs  at  much  lower  and  inferior 
prices  than  it  might  and  would  and  ought  to  have  been  sold,  and 
the  plaintiffs  also  negligently  and  improperly  sold  the  said  rice  at 
prices  much  below  the  market  prices  of  such  several  goods  when 
sold,  and  at  which  market  prices  the  said  rice  might,  could,  and 
ought  to  have  been  sold  by  the  plaintiffs,  and  the  plaintiffs  before 
this  suit  received  the  proceeds  thereof.  And  the  defendant  further 
says  that  the  said  rice  before  this  suit  could  and  might  and  ought 
to  have  been  sold  and  realized  by  the  sales  thereof,  and  but  for 
such  bad  and  improper  care  and  negligent  and  improper  sales  and 
misconduct  would  have  realized  sufficient,  and  much  more  than 
sufficient,  to  have  fully  paid  and  satisfied  the  said  loans,  pay- 
ments, reward,  commission,  charges,  interest,  acceptances,  and  the 
whole  of  the  claims  of  the  plaintiffs  in  respect  thereof  and  now 
sued  for,  if  the  same  had  been  taken  due  and  proper  care  of  by 
the  plaintiffs,  as  aforesaid,  and  sold  with  due  and  proper  care,  and 
that  by  and  through  the  mere  negligence  and  wilful  default  and 
improper  conduct  of  the  plaintiffs  aforesaid  the  said  rice  and  the 
proceeds  thereof  became,  and  were  before  this  suit,  and  are  insuf- 
ficient to  discharge  the  said  acceptances,  payments,  loans,  charges, 
reward,  commission,  interest,  and  moneys  now  sued  for,  and  the 
said  deficiency  which  is  the  claim  for  which  this  action  is  brought, 
and  no  other  or  different  claim,  has  entirely  arisen  from  the 
plaintiffs'  said  negligence,  default,  and  misconduct. 
Demurrer  and  joinder  in  demurrer. 

CoheUj  for  the  plaintiffs.    This  is  an  attempt  to  set  off  unli- 
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quidated  damages,  which  cannot  be  done  in  equity  in  such  a  case 
as  this,  any  more  than  at  law.  The  case  of  Rawson  v.  Samuel  (1) 
is  a  conclusive  authority  on  the  point.  It  was  there  held  that  the 
mere  existence  of  cross  demands,  arising  out  of  the  same  contract, 
is  not  suflScient  to  support  an  equitable  set-off.  See  also  Storj  's 
Equitable  Jurisprudence,  ss.  1434-1436.  In  the  present  case  there 
are  all  the  circumstances  which  were  held  to  be  fatal  to  the  set-off 
in  Bawson  v.  Samuel.  (1)  There  are  unsettled  accounts  between 
th^  parties,  and  the  one  claim  arises  out  of  the  fulfilment  of  the 
contract,  and  the  other  out  of  the  breach ;  a  case  in  which  it  was 
expressly  laid  down  by  the  Lord  Chancellor  Cottenham  that  the 
claims  were  not  connected  with  one  another  in  such  a  sense  as 
that  an  equity  to  a  set-off  existed.  It  is  quite  clear  that  in  such  a 
case  a  Court  of  Chancery  would  not  grant  a  perpetual  unconditional 
injunction.  Then  it  may  be  contended  that  the  plea,  though  bad 
as  a  plea  of  equitable  set-off,  is  good  as  amounting  to  an  argu- 
mentative general  issue,  or  as  shewing  that  the  debt  arose  from  the 
plaintiffs'  own  default.  The  Court  will  not  interpret  an  equitable 
plea  like  this,  when  bad  as  such,  as  amounting  to  the  general  issue 
unless  it  very  clearly  does  so.  On  the  most  favourable  construc- 
tion of  these  pleadings  for  the  defendant  a  debt  exists ;  for  if  the 
agreement  be  construed  as  meaning  that  no  debt  should  arise  till 
a  sale  of  the  rice,  it  is  clear  a  debt  arises  in  respect  of  the  deficiency 
upon  a  sale,  however  caused.  For  a  defence  against  such  debt 
the  defendant  must  go  dehors  the  agreement,  and  rely  on  an  equity 
independent  of  it,  which  it  has  been  shewn  does  not  exist. 

Butt,  Q.C.  {Baylis  with  him),  for  the  defendant.  It  must  be 
taken  on  demurrer  that  the  allegation  in  the  plea  that  the  damages 
would  exceed  the  amount  of  the  plaintiff's  claim  is  true.  This 
makes  the  case  somewhat  different  from  Bawson  v.  Samuel  (1),  for 
there  one  of  the  grounds  expressly  alleged  for  rejecting  the  right 
of  set-off  was  that  there  was  a  lengthy  and  complicated  outstanding 
account,  and  it  could  not  be  known  which  way  the  balance  would 
turn  out  to  be.  Beasley  v.  D'Arey  (2)  is  an  authority  in  defendant's 
favour.  In  Stimson  v.  Hall  (3)  Bramwell,  B.,  says :  In  Beasley  v. 
D'Arcy  there  was  a  clear  equity;  the  tenant  owed  his  landlord 

(1)  1  Cr.  &  P.  IGl.  (2)  2  Sell.  &  Lcf.  103,  n. 

(3)  1  H.  &  N.  831 ;  2G  L.  J.  (Ex.)  21 '2. 
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1872  rent,  and  the  latter  had  committed  a  trespass  on  the  land  which 
Best  rendered  it  of  less  value  and  prevented  the  tenant,  to  a  certain 
Hill.  extent,  from  getting  the  rent  out  of  it.  The  Court,  in  effect,  say, 
you  shall  not  take  advantage  of  the  forfeiture,  because  you  have 
rendered  the  land  of  less  value  by  your  wrongful  act."  So  here  the 
plaintiffs,  by  their  wrongful  conduct  of  the  sale,  themselves  caused 
the  debt ;  and  here  there  is  the  element  that  was  wanting  in 
Stimson  v.  Sail  (1),  that  the  cross  claims  arise  out  of  the  same 
transaction. 

[BoviLL,  C.J.  The  Lord  Chancellor  said,  in  Bawson  v.  Samuel  (2), 
that  where  the  proceedings  are  one  for  an  account  of  the  transac- 
tions under  a  contract,  and  the  other  for  damages  for  breach  of  the 
same  contract,  the  fact  that  the  agreement  was  the  origin  of  both 
does  not  form  a  sufficient  bond  of  union.] 

In  the  case  of  the  Mutual  Loan  Fund  Association  v.  Sudlow  (3) 
it  was  held  that  a  surety  might,  to  an  action  for  the  debt,  set 
up  as  an  equitable  defence  a  loss  occasioned  by  the  creditor's 
negligence  in  realizing  a  security. 

Secondly,  the  plea  is  good  as  amounting  to  the  general  issue. 
The  meaning  of  the  agreement  is  that  the  plaintiffs  shall  pay 
themselves  out  of  the  proceeds  if  they  can ;  and  if  they  can  there 
is  to  be  no  debt.  The  only  debt  that  could  arise  under  this  agree- 
ment would  be  for  a  deficiency  upon  the  sale,  if  not  occasioned  by 
any  default  of  the  plaintiffs.  Here  the  deficiency  was  caused  by 
their  own  fault,  and  so  gives  rise  to  no  debt. 

Cohen,  in  reply. 

BoviLL,  C.J.  The  facts  stated  in  the  plea  clearly  shew  that  no 
defence  can  be  raised  by  way  of  legal  set-off,  inasmuch  as  the  claim 
of  the  defendant  is  in  respect  of  unliquidated  damages.  With 
regard  to  the  question  whether  the  plea  can  be  supported  as  an 
equitable  plea,  it  appears  to  me  to  be  equally  clear  that  it  cannot, 
on  the  ground  that  the  claim  is  for  unliquidated  damages,  the 
amount  of  which  has  not  been  ascertained.  If  this  claim  were  set 
up  as  the  ground  of  a  bill  in  equity  to  restrain  proceedings  at  law, 
it  would  not  be  possible  for  a  Court  of  equity  to  grant  an  absolute 

(1)  1  H.  (fc  K  831 ;  26  L.  J.  (Ex.)  212.  (2)  1  Cr.  &  P.  161. 

(3)  5  C.  B.  (N.S.)  449 ;  28  L.  J.  (CP.)  108. 
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unconditional  and  perpetual  injunction;  but  terms  must  be  im-  i872 
posed.  The  parties  would  probably  be  compelled  to  proceed  to  i>^^^ 
the  trial  of  an  action  at  law  to  ascertain  the  amount  of  the  claim,  ^^^^^ 
and  when  such  amount  was  ascertained  execution  might  be  stayed. 
M;:.  Butt  was  pressed  with  this  difficulty,  but  could  give  no  sufficient 
answer  to  it.  Another  difficulty  would  be  that  the  proceeding  to 
ascertain  the  amount  of  the  damages  at  law  would  involve  con- 
siderable delay,  and  terms  would  have  to  be  imposed  for  the  purpose 
of  preventing  injury  to  the  party  delayed,  and  giving  him  com- 
pensation by  way  of  interest  for  the  delay  if  successful.  There 
would  probably  be  also  some  term  imposed  with  reference  to  pay- 
ment of  money  into  court.  All  these  considerations  shew  that  this 
claim  is  not  available  by  way  of  equitable  set-off.  There  is  also 
this  further  consideration  :  although  these  cross  claims  in  one  sense 
are  connected,  inasmuch  as  they  arise  out  of  the  same  contract, 
that  does  not  appear  to  be  sufficient,  according  to  the  doctrine  of 
equity  in  relation  to  set-off ;  one  claim  arises  out  of  the  perform- 
ance of  the  contract,  the  other  out  of  its  breach.  This  case  seems 
to  me,  in  principle,  undistinguishable  from  Bawson  v.  SamueL  (1) 
There  the  claim  on  one  side  was  originally  for  unliquidated 
damages,  but  the  difficulty  did  not  arise  from  this  fact,  for  the  in- 
junction prayed  for  was  only  against  execution.  The  way  in  which 
the  difficulty  as  to  the  non-liquidation  of  amount  arose  was  that  a 
long  account  would  have  been  necessary  to  ascertain  which  way  the 
balance  between  the  parties  was.  The  bill  was  amended,  and  it  was 
alleged  that  the  claim  would  be  larger  than  the  damages;  but  Lord 
Cottenham  said,  "It  is  admitted  that  there  is  a  complicated  ac- 
count to  be  taken  between  the  plaintiffs  and  the  defendant,  upon 
the  result  of  which,  however,  the  defendant  says  he  believes  that  a 
balance  will  be  found  due  to  him  .  .  .  The  question  is  whether 
the  defendant  in  equity,  having  obtained  a  verdict  as  compensation 
for  such  breach  of  contract  and  consequential  injury,  ouglit  to  be 
restrained  from  receiving  the  sum  awarded  to  him  until  the  com- 
plicated account  stated  in  the  bill  shall  have  been  taken  and  the 
balance  ascertained.  This  would  produce  the  most  obvious  injustice 
if  the  balance  should  be  found  in  favour  of  the  plaintiff  at  law, 
I  which  he  has  sworn  he  believes  it  will.  And  whatever  weight  may 
j  (1)  1  Cr.  &  r.  IGl. 
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1872      be  attaclied  to  this  statement  of  belief  as  to  the  probable  balance 
Best      of  a  long  and  complicated  account,  the  case  is  certainly  not  one  in 
iliLL      which  the  plaintiffs  in  equity  can  ask  the  Court  to  assume  that  the 
balance  will  be  in  their  favour." 

Then  again  with  respect  to  the  question  whether  the  matters 
were  suflSciently  connected,  he  says  :  "  It  was  said  that  the  subject 
of  the  suit  in  this  court,  and  of  the  action  at  law,  arise  out  of  the 
same  contract ;  but  the  one  is  for  an  account  of  transactions  under 
the  contract,  and  the  other  for  damages  for  the  breach  of  it.  Tlie 
object  and  subject-matters  are  therefore  totally  distinct ;  and  the 
fact  that  the  agreement  was  the  origin  of  both  does  not  form  any 
bond  of  union  for  the  purpose  of  supporting  an  injunction." 
X  It  appears  to  me  impossible  to  distinguish  this  case  from  Bawson 
V.  Samuel  (1)  in  principle,  and  therefore  that  the  plea  cannot  be 
supported  as  an  equitable  plea ;  but  then  it  was  urged  that  the 
plea  is  equivalent  to  a  plea  of  never  indebted.  This  can  only 
be  the  case  if,  upon  the  construction  of  the  agreement  set  out,  it 
appears  that  no  debt  ever  arose.  It  appears  to  me  quite  clear, 
upon  the  declaration  and  plea  taken  together,  that  there  was  a 
debt  arising,  if  not  before,  at  any  rate  upon  the  deficiency  arising 
out  of  the  sale  under  the  agreement.  I  am  quite  at  a  loss  to  see 
how  it  can  be  said  that  under  the  agreement  it  was  contemplated 
that  the  amounts  due  should  be  satisfied  out  of  the  damages  for 
breach  of  the  contract.  For  these  reasons  I  am  of  opinion  that 
the  plea  is  bad. 

Keating,  J.    I  am  of  the  same  opinion.    It  is  quite  clear  that 

unliquidated  damages  cannot  be  set  off  at  law.    No  authority  has 

been  cited  to  shew  that  a  Court  of  equity  could  deal  with  this 

claim  as  an  equitable  set-off,  until  the  amount  had  been  ascertained. 

As  my  Lord  has  pointed  out,  the  case  of  Bawson  v.  Samuel  (1) 

clearly  shews  this  to  be  the  case.    In  the  case  of  Beasley  v. 

B^Arcy  (2),  which  was  cited  on  argument,  it  is  evident  that  the 

unliquidated  demand  had  become  liquidated  by  the  verdict  of  the 

jury.    I  am,  therefore,  clearly  of  opinion  that,  as  an  equitable 

plea,  this  plea  cannot  be  supported.   With  respect  to  the  question 

whether  it  amounts  to  the  general  issue,  I  quite  agree  with  my 

Lord.  1 
(1)  1  Cr.  &  P.  161.  (3)  2  Sch.  &  Lef.  403,  n.       .  ' 
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Beett,  J.  This  plea  would  clearly  be  bad  as  a  plea  of  set-off  1872 
at  common  law.  I  am  also  of  opinion  that  it  is  bad  as  a  plea  of  best 
equitable  set-off,  first,  on  the  ground  that  the  cross  claims  are  not  jj^^^ 
connected  in  the  sense  in  which  they  must  be  connected  for  the 
purpose  of  an  equitable  set-off,  according  to  the  doctrines  of  the 
Court  of  Chancery ;  secondly,  on  the  ground  that  the  claim  is  for 
unliquidated  damages ;  and,  thirdly,  on  the  ground  that  this  is  not 
a  case  in  which  equity  would  grant  an  unconditional  injunction. 
Bawson  v.  Samuel  (1),  and  Beasley  v.  D'Arey  (2)  appear  to  me  to  be 
authorities  for  so  deciding.  With  regard  to  the  question  whether 
the  plea  can  be  supported,  as  amounting  to  the  general  issue, 
taking  the  most  favourable  view  of  the  case  for  the  defendant,  it 
amounts  to  this :  viz.  that  the  defendant  agreed,  if  there  was  a 
deficiency  upon  a  sale  of  the  goods,  to  pay  the  amount  of  such 
deficiency,  or  to  be  indebted  to  such  amount.  There  was  a 
deficiency  upon  the  sale,  and  consequently  a  debt  arose. 

Denman,  J.,  concurred. 

[   Attorneys  for  plaintiff :  Field  &  Boscoe, 

Attorneys  for  defendant :  Gregory  &  BowcUffeSj  for  Hull,  Stone, 
&  Fletcher. 

(1)  1  Cr.  &  P.  161.  (2)  2  Sch.  k  Lef.  403,  n. 
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STEPHENS  V.  THE  AUSTRALASIAN  INSURANCE  COMPANY.  ; 

Ship  and  Shipping — Marine  Insurance— Dech  Cargo — Open  Policy — 
Declaration  of  Ships — Insurable  Interest, 

C.  &  Co.,  shipowners,  were  in  the  habit  of  receiving  shipments  of  cotton  to  be 
carried  on  deck,  sometimes  at  the  shipper's  request  and  at  his  risk,  in  which  case 
the  bill  of  lading  expressed  it  to  be  so  shipped,  and  sometimes  for  their  own  con- 
venience, in  which  case  it  was  at  their  own  risk,  and  a  clean  bill  of  lading  was 
gfiven.  To  protect  themselves  against  probable  loss  by  jettison  in  the  case  of 
cotton  shipped  as  last  mentioned,  C.  &  Co.,  through  the  plaintiff,  their  insurance 
broker,  had  effected  with  the  defendants,  on  the  29th  of  March,  1864,  an  open  policy 
to  a  certain  specified  amount,  to  be  subsequently  declared  on.  A  parcel  of  cotton 
consisting  of  102  bales  was  shipped  on  the  20th  of  December,  1864,  at  Alexandria, 
on  board  a  ship  belonging  to  C.  &  Co.  This  cotton  was  intended  to  be  shipped 
on  deck  at  shipper's  risk,  but  by  mistake  C.  &  Co.'s  agent  gave  a  clean  bill  of 
lading  in  respect  of  it.  Being  supposed  to  be  at  shipper's  risk,  it  was  not  declared 
under  the  policy,  but  other  shipments  of  cotton  on  various  vessels,  some  of  them 
subsequent  in  date  to  the  shipment  of  the  20th  of  December,  were  declared  to  the 
full  amount  of  the  policy.  The  102  bales  were  lost  by  jettison,  and  the  holders 
of  the  bill  of  lading  claimed  payment  of  the  value  of  the  cotton.  The  plaintiff 
thereupon  altered  the  declarations  on  the  policy  by  declaring  the  102  bales,  in  sub- 
stitution for  a  portion  of  the  cotton  subsequently  shipped.  According  to  the 
usage  of  the  insurance  business,  as  found  in  a  special  case  stated  between  the  plain- 
tiff and  defendants  in  an  action  to  recover  the  value  of  the  102  bales  on  the  policy 
of  the  29th  of  March,  in  the  case  of  policies  on  ships  to  be  declared  the  policy 
attaches  to  the  goods  as  soon  as  and  in  the  order  in  which  they  are  shipped,  in 
which  order  the  assured  is  bound  to  declare  them.  In  case  of  mistake  as  to  the 
order  of  shipment  he  is  bound  to  rectify  the  declarations,  which  is  sometimes  done 
even  after  loss  : — 

Held,  that  C.  &  Co.  had  an  insurable  interest  in  the  102  bales  of  cotton,  inas- 
much as  by  the  terms  of  the  bill  of  lading,  signed  by  their  agent,  and  by  which 
they  were  bound,  the  cotton  was  at  their  risk ;  that  the  usage,  as  stated  in  the 
case,  was  binding,  since  it  was  not  unreasonable,  and  by  virtue  of  it  the  declara- 
tion on  the  policy  could  be  rectified  even  after  the  loss  was  known ;  that  even 
apart  from  the  usage  as  stated,  the  doctrine  to  be  deduced  from  the  authorities  is 
that,  according  to  the  usage  of  merchants  and  underwriters  recognized  by  the 
Courts  without  parol  proof  in  each  case,  a  declaration  may  be  altered  even  after 
the  loss  is  known,  if  such  alteration  be  made  without  fraud,  of  which  there  was 
no  evidence  in  the  present  case ;  and  that  the  plaintiff  was,  on  these  grounds, 
entitled  to  recover  the  value  of  the  102  bales  on  the  policy  of  the  29th  of  March. 

Special  case.  The  facts  of  the  case  and  the  arguments  suffi- 
ciently appear  from  the  judgments. 


Nov.  20,  1871.  HolJcer,  Q.C.  {WatUn  Williams  with  him),  for 
the  plaintiff. 
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Homjman,  Q.O.  (G.  Bruce  with  him),  for  the  defendants. '  1872 


In  addition  to  the  cases  referred  to  in  the  judgments,  the  follow-  Stephens 
ing  cases  were  cited :  Harman  v.  Kingston  (1),  Kewleij  v.  Byan  (2),  austbalabian 
Henchman  v.  O  ffley  (3),  and  Bdbinson  v.  Touray.  (4)  Insurance  Co. 

Cur,  adv.  vult. 

Nov.  21,  1872.    The  judgment  of  the  Court  (Keating  and 
]Brett,  JJ.)  was  delivered  by 

Beett,  J.  (5)  In^^this  special  case  the  facts  stated  which  seem 
to  be  material  are,  that  the  plaintiff  acted  in  London  as  insurance 
broker  for  Messrs.  Chappie  &  Co.,  shipowners ;  that  they  were 
owners  of  a  line  of  steamers  plying  between  Alexandria  and  Liver- 
pool ;  that  their  agent  at  Alexandria  was  Mr.  Grace  ;  that  during 
the  American  war  Chappie  &  Co.  were  extensively  engaged  in 
carrying  cotton  from  the  Levant  to  Liverpool ;  that  part  of  the 
cotton  was  frequently  carried  on  deck ;  that  some  cotton  was  so 
carried  by  the  request  and  then  at  the  risk  of  the  shipper,  and  for 
a,  less  freight ;  that  in  such  case  it  was  the  practice  that  it  should 
be  stated  in  the  bill  of  lading  that  the  cotton  was  on  deck  by  the 
shipper  s  request  and  at  his  risk ;  that  some  cotton  was  carried  on 
deck  by  the  shipowner  in  order  to  enable  him  to  carry  a  larger 
cargo ;  that  in  such  case  it  was  at  the  shipowner's  risk ;  that  iu 
such  case  he  gave  a  clean  bill  of  lading ;  that  sliipowners  who 
carried  deck  loads  for  their  own  convenience,  and  therefore  at  their 
own  risk,  often  protected  themselves  against  probable  loss  by  jetti- 
son, by  keeping  on  foot  open  policies,  especially  effected  to  cover 
the  risk,  and  by  declaring  upon  them.  The  case  then  contained 
the  following  statement  as  to  usage :  "  According  to  the  usage  of 
the  insurance  business,  when  a  policy  is  effected  on  goods  by  ship 
•or  ships  to  be  thereafter  declared,  the  policy  attaches  to  the  goods 
as  soon  as  and  in  the  order  in  which  they  are  shipped ;  and  directly 
the  assured  knows  of  the  shipment  of  the  goods  he  is  bound  to  de- 
clare them  to  the  underwriter  on  the  policy,  and  to  declare  them 
in  the  order  in  which  they  are  shipped,    lie  is  not  entitled  to 

(1)  3  Camp.  150.  (5)  Willcs,  J.,  liad  agreed  to  tlio 

(2)  2  H.  Bl.  343.  jii(l;j;inont,  Tnit  his  death  took  ilace 

(3)  2  H.  Bl.  345,  n.  before  it  was  delivered. 
<4)  3  Camp.  158 ;  1  M.  &  S.  217. 
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1872  declare  some  of  the  risks,  and  remain  his  own  insurer  as  to  tlie 
-  Stephens^  others.  In  case  by  oversight  or  otherwise  the  goods  are  declared 
AusTBALAsiAN  policj  in  an  order  different  from  that  in  which  they  were 

Insurance  Co.  shipped,  the  assured  is  bound  to  rectify  the  declarations  and  make 
them  correspond  with  the  order  of  shipment.  The  underwriter 
would  require  to  see  the  bills  of  lading,  and  could  insist  on  the 
declarations  being  made  to  follow  _^the  sequence  of  the  bills  of 
lading.  The  declarations  are  often  thus  rectified,  and  sometimes^ 
even  after  loss." 

In  1864  and  1865  Messrs.  Chappie  &  Co.,  through  the  plaintiff,, 
their  broker,  effected  in  London  with  the  defendants  and  others 
certain  policies  on  cotton  on  deck  per  steamer  or  steamers  from 
Asia  Minor  to  Liverpool.  The  first  set  of  such  policies  was  made 
on  the  29th  of  March,  1864,  to  the  amount  of  25,000Z.,  and  the 
second  set  was  made  for  a  further  sum  of  25,000?.  to  follow  on 
the  12th  of  January,  1865.  In  the  autumn  of  1864,  and  at  the 
beginning  of  1865,  Messrs.  Chappie  &  Co.,  by  Grace,  their  agent 
at  Alexandria,  shipped  thence  in  various  steamers  cotton  on  deck 
at  their  risk  and  cotton  below.  Declarations  were  made  on  the 
cotton  shipped  on  deck  on  the  policies  before  mentioned  in  the 
order  of  shipments  in  respect  of  all  the  cotton  shipped  on  deck 
except  in  respect  of  one  parcel  shipped  on  board  the  Behera, 
Such  declarations  were  made  in  London  by  the  plaintiff  upon, 
information  of  the  shipments  forwarded  by  Grace  to  Chappie  & 
Co.  The  declarations  on  the  policies  of  the  29th  of  March,  1864,. 
were  made  as  follows : —  ^ 

29th  Oct.  1864,  34007.  on  68  bales  per  Lyhia. 


29th  Nov.    „  7000Z. 

102 

jj 

AJax. 

10th  Dee.    „  25007. 

}j 

44 

>j 

Ocean  King. 

31st  Dec.    „  12007. 

5> 

20 

)j 

Behera. 

9th  Jan.  1865,  70007. 

J) 

115 

Byanza, 

16th  Jan.    „  39007. 

It 

81 

» 

Nyanza. 

25,0007. 

Declarations  were  also  made,  but  not  to  the  full  amount  on  the 
policy  of  the  12th  of  January,  1865.  It  afterwards  appeared 
that  under  the  circumstances  stated  in  the  case,  Messrs  Choremi, 
Mellor,  &  Co.  had  shipped  102  bales  of  cotton  on  board  the 
Behera  at  Alexandria  on  the  20th  of  December,  1864,  that  is  ta 
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-say,  before  tlie  shipment  on  board  the  Beliera  of  twenty  bales  on  i872 
the  31st  of  December,  and  before  the  shipments  on  board  the  ~Stephexs 
Nyanza  of  the  9th  of  January  and  the  16th  of  January,  18G5.  .  ^• 
The  102  bales  were  directed  to  be  received,  and  were,  in  fact,  Insikasce  Co. 
received  to  be  shipped  on  deck  at  shippers'  risk,  but,  by  mistake, 
a  clean  receipt  was  given  for  them  by  the  mate,  and  a  clean  bill 
of  lading  by  Grace.    He,  however,  supposing  always  that  the 
102  bales  had  gone  at  shippers'  risk,  did  not  advise  the  plain- 
tiff to  declare  them,  and  they  were  not  declared.     The  Beliera 
.sailed  from  Alexandria  and  encountered  heavy  weather,  and  on 
the  15th  of  January,  1865,  the  20  bales  and  the  102  bales  were 
jettisoned.    The  loss  became  known  to  Chappie  &  Co.  on  the  18th 
of  January,  1865.    The  vessel  arrived  in  Liverpool  on  the  19th 
of  January.    On  the  25th  of  January,  1865,  Messrs.  Mellor  &  Co. 
of  Liverpool  claimed  payment  of  the  value  of  102  bales  as  being 
owners  of  a  clean  bill  of  lading  given  in  respect  of  them.  The 
plaintiff,  on  the  27th  of  January,  1865,  altered  the  declarations  on 
the  policies  of  the  29th  of  March,  1864,  as  follows:  he  struck  out 
the    7000?  on  115  bales  per  Nyanza  "  and  "  3900?.  on  81  bales  per 
Nyanza and  replaced  those  declarations  as  follows : — 

"  9th  Jan.  1865,  6000?.  on  102  bales  per  Behera, 
„  „        4900?.  „  part  of  115,,  Nyanza'' 

He  at  the  same  time  altered  the  declarations  to  correspond  on  tlie 
policies  of  the  12th  of  January,  1865.  A  portion  of  the  policies 
of  the  12th  of  January,  1865,  sufficient  to  cover  the  loss  on  the 
Beliera  deck  cargo  remained  still  undeclared,  and  the  plaintiff  on 
the  27th  of  January,  1865,  filled  up  the  said  policies  by  declaring, 
amongst  other  declarations,  "  6000?.  on  102  bales  per  Beliera'' 

On  these  facts  it  was  argued  before  us,  on  behalf  of  the  plaintilV, 
that  Chappie  &  Co.  had  an  insurable  interest ;  that  although  the 
intention  of  the  shippers  at  the  time  of  shipment  was,  in  fact, 
that  the  goods  should  be  carried  on  deck  at  their  rislc,  and 
although,  at  the  same  time,  it  was  the  intention  of  Messrs.  Chappie's 
agent,  Mr.  Grace,  to  receive  tliem  to  be  carried  on  deck  at 
shippers'  risk,  yet  inasmuch  as  Grace  had,  by  mistake  or  neg- 
ligence, given  a  clean  bill  of  lading,  Messrs  Chap[)k^  v.^'  Co.  couhl 
not  protect  themselves  against  the  hoklers  thereof  in  respect  of  the 
loss  by  jettison,  even  though  such  holders  might  be  identical  with 
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1872      the  shippers ;  that  Chappie  &  Co.,  therefore,  stood  to  lose  by  a 
Stephens    jettison  by  reason  of  perils  of  the  sea,  and  were  therefore  so  far 
ArsTRALAsiAN  i^^®^^®*®^      to  bo  entitled  to  insure  against  such  loss.    It  was 
Instjbanoe  Co.  further  contended  on  behalf  of  the  plaintiff,  that  Chappie  &  Co.. 

were  insured  against  the  loss  which  had  occurred  on  and  by  virtue 
of  the  policies  of  the  29th  of  March,  1864 ;  that,  by  the  usage  of 
insurance  business,  they  w^ere  not  only  entitled,  but  bound,  to 
rectify  the  declarations  on  that  policy  as  they  had  done,  and  that 
the  declarations  were  to  be  read  as  if  the  shipment  of  the  102 
bales  on  the  20th  of  December,  1864,  had  been  declared  in  due 
order ;  and  that  the  declarations  might  be  properly  altered  after 
the  loss  was  known.  It  was  contended  on  behalf  of  the  defend- 
ants that  the  shipowners,  Messrs.  Chappie  &  Co.,  were  not  bound 
by  the  mistake  or  negligence  of  Grace  in  signing  a  clean  bill  of 
lading;  that  under  the  circumstances  he  had  no  authority  to 
sign  any  but  a  bill  of  lading  expressing  that  the  goods  were 
shipped  by  the  request  of  the  shippers,  and  at  their  risk ;  that 
Messrs.  Chappie  &  Co.,  not  being  bound  by  the  clean  bill  of  lading,, 
were  at  no  risk,  and  therefore  had  no  insurable  interest ;  that  if 
they  had  such  interest  it  was  not  insured,  for  that  by  the  recognized 
law  of  insurance  the  assured  were  not  bound  to  declare  the  goods 
which  they  shipped  in  the  order  of  shipment ;  that  they  were  not 
bound  to  declare  all  shipments ;  that  they  could  not,  after  they 
had  once  declared,  alter  such  declarations;  that  even  if  they 
could  at  some  time  alter  such  declarations,  they  could  not  do  so 
after  the  loss  and  their  knowledge  of  it ;  that  they  were  bound  to 
declare  within  a  reasonable  time  after  shipment ;  that,  if  they  did 
not,  a  subsequent  declaration  was  void ;  that  no  declaration  could 
be  properly  made  after  loss  and  knowledge  of  it;  that  conse- 
quently in  this  case  the  loss  which  had  occurred  was  not  insured 
by  either  policy. 

The  first  point  raised  by  these  arguments  is,  whether  Messrs. 
Chappie  &  Co.  had  an  insurable  interest.    We  are  of  opinion  that 
they  had.  It  may  be  true  that  Grace  was  not  in  one  sense  authorized 
to  sign  a  clean  bill  of  lading  under  the  circumstances,  but  it  is  in 
I  the  sense  that  his  duty  to  his  principals  required  him  not  negli- 

gently to  sign  in  that  form ;  he  had  the  authority  so  frequently 
given  to  agents  in  his  position,  that  is,  to  sign  bills  of  lading  as  and 
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for  tlie  master  of  the  ship,  and  therefore  his  signature  was  equiva-  1872 

lent  to  tliat  of  his  principals,  Messrs.  Chappie  &  Co.,  and  made  the    Stephens  ^ 

bill  of  lading  their  contract,  and  a  contract  in  writing  applicable  to  austrTlasiak 

the  goods  shi2:)pcd  under  it ;  the  effect  of  which,  according  to  a  legal  I^'st;eance  Co. 

construction  of  tlie  written  contract  contained  in  it  to  be  declared 

by  the  Court,  could  not  at  law  be  varied  by  evidence  that  it  was 

signed  in  its  existing  form  by  negligence  or  mistake.    The  bill  of 

lading,  according  to  its  legal  construction,  made  Messrs.  Chappie  & 

Co.  liable  for  a  loss  of  the  goods  by  jettison,  the  result  of  their  being 

carried  on  deck ;  it  follows  that  Chappie  &  Co.  had  an  insurable 

interest. 

The  next  question  raised,  is  whether  Chappie  &  Co.  were  in- 
sured in  respect  of  the  risk  on  the  102  bales  of  cotton  on  board 
the  Behera.  Now  the  usage  stated  in  the  case  is  a  large  usage, 
more  comprehensive,  we  believe,  than  it  has  been  proved  or 
assumed  to  be  in  any  of  the  cases  which  are  in  the  books  relative 
to  this  matter ;  but  if  it  is  not  unreasonable,  it  is  binding  on  the 
Court  in  this  case.  We  are  not  prepared  to  say  it  is  unreasonable  ; 
it  follows  that  it  is  binding.  Then  it  seems  clear  that  Chappie  & 
Co.  were  insured  by  the  policies  of  the  29th  of  March  :  for  the  102 
bales  on  board  the  Behera  were  shipped  on  board  on  the  20th  of 
December,  1864,  when  the  policies  were  not  exhausted  by  prior 
shipments  to  which  they  were  applicable,  and  Messrs.  Chappie  & 
Co.  were  bound  to  rectify  the  declarations,  and  make  them  cor- 
respond with  the  order  of  shipment.  It  seems  to  us  that  the 
usage,  as  now  stated,  makes  the  case  of  Gledstanes  v.  Boyal  Ex- 
change Assurance  (1),  and  lonides  v.  Pacific  Insurance  Co.  (2)  in- 
applicable. But  if  that  be  not  so,  we  still  think  the  plaintiffs, 
ou  the  statements  made  in  this  case,  are  entitled  to  recover. 
The  doctrine  to  be  deduced  from  those  cases  is  that,  accord- 
ing to  the  usage  of  merchants  and  underwriters,  as  recognized 
by  the  Courts  without  formal  proof  in  each  case,  a  declaration  of 
this  kind,  which  it  is  the  ,right  of  the  assured  to  make  without 
the  consent  of  the  underwriter,  may  be  altered  even  after  the  loss 
is  known,  if  it  be  altered  at  a  time  when  it  can  bo,  and  is  altered 
innocently  and  without  fraud.  If  that  be  a  true  proposition,  and 
wo  think  it  is,  and  if  it  be  applicable  in  this  case,  we  think  that 
(1)  5  B.  &  S.  797 ;  34  L.  J.  (Q.B.)  30.         (2)  Law  Bep.  G  Q.  r>.  C74. 
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1872      the  alterations  made  on  the  27th  of  January,  1865,  in  the  declara- 
Stephens    t'^ons  on  the  policies  of  the  29tli  of  March,  1864,  were  legally 
Australasian  ^^^^^  time  the  loss  of  the  goods  by  jettison  was  known 

Insurance  Co.  to  the  assured;  but  the  state  of  things  at  the  time  of  shipment 
was  not  known  to  tbem.  They  seem  to  have  made  the  alteration 
in  the  bona  fide  belief  that  their  agent  had  neglected  to  inform 
them  of  the  shipment  by  the  Behera,  and  with  a  bona  fide  inten- 
tion of  rectifying  the  mistake  according  to  the  custom.  There  is 
no  finding  in  this  special  case  that  they  acted  otherwise  than 
innocently  and  without^  fraud.  The  judgment  must  therefore  be 
for  the  plaintiff,  as  upon  a  loss  upon  the  policies  of  the  29tli  of 
March,  1864,  in  respect  of  the  loss  by  jettison  of  goods  loaded  on 
board  the  JBehera. 

Judgment  accordingly. 

Attorneys  for  plaintiffs :  Westall  &  Boberts. 
Attorneys  for  defendants  :  WaUons,  Bubb,  <&  Walton. 


iVou.  23.  HUNTER,  Judgment  Creditor;  GREENSILL,  Judgment  Debtor; 
  PAGET,  Garnishee. 

Attachment  of  Dehts — Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125) 
ss.  60,  61 — Garnishee  Clauses — Surplus  of  Bankrupt's  Estate — "DeS^"— • 
Official  Assignee. 

An  order  having  been  made  for  the  attachment  of  the  surplus  of  a  bankrupt's 
estate  against  the  official  assignee  of  the  Court  of  Bankruptcy  as  garnishee,  under 
the  Common  Law  Procedure  Act,  1854 : — 

Held,  that  such  order  was  invalid,  there  being  no  "  debt "  that  could  be  attached 
within  the  meaning  of  the  Act. 

In  this  case  an  order  had  been  obtained  for  the  attachment  of 
certain  moneys,  under  the  Common  Law  Procedure  Act,  1854,  s.  61, 
the  garnishee  being  official  assignee  of  the  Court  of  Bankruptcy. 

It  appeared  that  the  judgment  debtor  had  been  bankrupt  in 
1867,  and  the  moneys  in  question  consisted  of  the  surplus  of  the 
estate  after  the  payment  of  20s.  in  the  pound  to  all  the  creditors 
under  the  bankruptcy.  No  creditors'  assignee  had  ever  been  ap- 
pointed. 

Lumley  Smith  had  obtained  a  rule  nisi  to  set  aside  the  order  of 
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attachment,  on  the  ground  that  there  was  no  debt  which  could  1872 
be  attached  within  the  meaning  of  the  garnishee  clauses  of  the  -re 

Common  Law  Procedure  Act,  1854.  ^^^^^^'-^ 

The  order  was  in  the  ordinary  form,  attaching  the  debt  and 
ordering  that  the  garnishee  should  appear  and  shew  cause  why  he 
should  not  pay  the  debt  to  the  judgment  creditor. 

Barrow  shewed  cause.  The  estate  of  the  bankrupt  is  vested 
in  the  official  assignee  by  virtue  of  12  &  13  Vict.  c.  106,  s.  40.  He 
is,  therefore,  in  contemplation  of  law,  the  holder  of  this  property. 
It  must  be  admitted  that  he  could  not  pay  over  this  money  to  the 
bankrupt  without  an  order  of  the  Court  of  Bankruptcy  (12  &  13 
Tict.  c.  106,  s.  197).  But  although  the  fruits  of  the  order  for 
attachment  cannot  be  obtained  without  such  order  of  the  Court  of 
Bankruptcy,  it  is  contended  that  the  order  is  good,  so  far  as 
attaching  the  debt  is  concerned,  and  will  give  priority  over  other 
claims. 

[BoviLL,  C.J.  The  difficulty  seems  to  be  that  the  statute  relates 
to  debts  only.  The  debtor  could  not  sue  the  garnishee  for  this 
money.] 

No  order  has  been  made  that  the  money  should  be  paid  over, 
and  no  doubt  this  Court  could  not  make  such  an  order,  but  the 
order  may  well  stand  for  the  purpose  of  attaching  the  debt.  It 
was  held  in  Ex  ^arte  Marshall  Turner  (1),  that  the  garnishee 
•clauses  of  the  Common  Law  Procedure  Act,  1854,  apply  to  funds 
in  the  hands  of  an  official  manager  of  a  joint  stock  company  in 
the  process  of  being  wound  up,  where  the  company  is  indebted 
to  a  judgment  debtor  of  the  creditor.  The  same  argument  was 
there  used  against  the  order  as  will  be  relied  on  in  the  present 
•case.  The  effect  of  the  order  may  be  that  the  Court  of  Bank- 
ruptcy will  order  payment  to  the  judgment  creditor. 

[BoviLL,  C.J.  You  call  on  us  to  uphold  the  order,  though  you 
a<hnit  we  cannot  enforce  it,  but  another  Court  must  do  so.] 

The  judgment  creditor  is  entitled  to  every  advantage  that  this 
Court  can  give  him  for  the  enforcement  of  its  own  judgment  in 
his  favour.  If  the  order  does  no  good,  it  does  no  harm.  It  may 
have  the  effect  of  giving  priority  over  other  claims,  and  if  so,  the 
(1)  2  D.  K  &  J.  351 ;  3  )  L.  J.  (Ch.)  0'-\ 
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1872  judgment  creditor  is  entitled  to  it :  SjparTcs  v.  Younge  (1)  is  a  direct 
authority  that  this  part  of  the  order  attaching  the  debt  may  stand, 

EENsiLL.  though  there  is  no  power  to  order  payment  of  it  to  the  judgment 
creditor. 

[BoviLL,  C.J.  The  question  is  on  the  construction  of  the  Act, 
whether  there  was  jurisdiction  to  make  the  order,  which  depends 
on  whether  there  was  a  debt  or  not.] 

[He  also  cited  Bussell  v.  East  Anglian  By.  Co.  (2),  Ames  v.  Trus- 
tees of  the  BirkenTiead  Bodes  (3),  Be  Winton  v.  Mayor  of  Brecon.  (4)] 

Lumley  Smith  supported  the  rule.  Kennett  v.  Westminster  Im- 
provement Commissioners  (5)  is  an  authority  to  shew  that  the 
official  assignee  is  entitled  to  have  this  order  set  aside  if  there  be 
not  a  debt  within  the  Act.  There  is  not  in  the  present  case  a 
debt  within  the  Act,  and  therefore  the  order  was  made  without 
jurisdiction.  The  official  assignee  has  no  control  over  this  money 
whatever.  All  he  has  to  do  under  the  Bankruptcy  Act,  is  to 
receive  the  proceeds  of  the  estate,  and  pay  them  into  the  Bank  of 
England  to  the  credit  of  the  accountant  in  bankruptcy.  All 
dealings  with  the  moneys  so  paid  into  the  bank  are  by  order  of 
the  Court  of  Bankruptcy.  The  official  assignee  does  not  himself 
pay  dividends  to  the  creditors,  he  only  draws  a  warrant  for  them. 
The  surplus,  if  any,  never  comes  into  the  hands  of  the  assignee  : 
See  rules  and  orders  under  the  Bankrupt  Law  Consolidation  Act, 
1849  (137,  138,  148,  149).  In  Boyse  v.  Simpson  (6)  it  was  held 
that  dividends  under  a  bankruptcy  could  not  be  attached.  The 
case  of  Be  Winton  v.  Mayor  of  Brecon  (4)  is  strong  to  shew  tliat 
such  an  order  as  this  cannot  be  supported.  The  case  of  Ex  parte 
Marshall  Turner  (7)  appears  to  be  hardly  an  authority  on  the 
subject.  The  garnishee  order  in  that  case  seems  to  have  been 
made  by  consent,  and  the  decision  really  turned  on  another 
question  than  the  validity  of  the  order. 

[He  also  cited  Griffith  and  Holmes  on  Bankruptcy,  852.] 

BoviLL,  C.J.    I  am  of  opinion  that  the  present  case  does  not 
come  within  the  provisions  of  the  garnishee  clauses  of  the  Commoii 

(1)  8  Ir.  C.  L.  251,  (4)  28  Beav.  200. 

(2)  3  Mac.  &  G.  104;  20  L.  J.  (Ch.)  (5)  11  Ex.  349  ;  25  L.  J.  (Ex.)  97. 
257.  (6)  8  Ir.  C.  L.  523. 

(3)  20  Beav.  332  ;''^4  L.  J.  (Cli.)  540.  (7)  2  D.  F.  &  J.  354  ;  30  L.  J.  (Ch.)92. 
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Law  Procedure  Act,  1851.  All  those  clauses,  and  the  machinery  1872 
thereby  provided,  apply  to  debts,  and  debts  only.  It  was  conceded 
by  Mr.  Barrow  that  under  this  order  the  garnishee  would  not  be  ^^^^^'^^ 
justified  in  paying  the  amount  over  to  the  judgment  creditor.  In 
the  cases  in  the  Court  of  Chancery,  t^e  Court  has  disallowed  such 
payment  when  made  by  a  receiver ;  as,  for  instance,  in  the  case  of 
De  Winton  v.  Mayor  of  Brecon  (1).  It  was  urged  that  there  is  not 
any  order  to  pay  the  debt ;  it  being  admitted  that  such  an  order 
could  not  properly  be  made  nor  enforced.  The  result  of  the 
contention  is  this,  that  an  order  can  be  made  to  attach  money, 
which  the  garnishee  would  not  be  justified  in  paying,  and  of  which 
the  judgment  creditor  could  not  enforce  payment,  and  as  to  which 
all  the  machinery  provided  by  the  Common  Law  Procedure  Act  is 
wholly  inapplicable.  It  is  not  admissible,  in  my  opinion,  to  put 
one  construction  on  one  of  the  clauses  of  the  Act  relating  to  this 
subject,  with  regard  to  the  meaning  of  the  word  debt,"  and  another 
construction  on  another.  There  is  no  "  debt "  here ;  the  garnishee 
has  no  doubt  certain  sums  of  money  vested  in  him,  which  may 
or  may  not  be  payable  to  the  bankrupt  in  the  event ;  but  which 
can  only  be  so  payable  by  means  of  an  order  of  the  Court  of 
Bankruptcy.  The  authorities  strongly  support  the  conclusion  at 
which  I  have  arrived.  The  case  of  Boyse  v.  Simpson  (2)  is  a  very 
strong  authority  to  shew  that  such  an  order  as  the  present  cannot 
be  made.  The  question  arose  there  under  the  Irish  Act,  which 
corresponds  in  its  terms  with  the  English  Act ;  and  the  reasons 
for  that  decision,  which  were  very  fully  given  by  Pigot,  C.B.,  seem 
to  me  conclusive  of  the  present  case.  Mr.  Barrow  relied  very 
strongly  on  the  decision  in  Ex  jparte  Marshall  Timer  (3).  That 
case  does  not  appear  to  me,  when  fully  considered,  to  be  an  authority 
on  the  present  question  at  all.  It  was  contended  that  the  judgment 
in  that  case  decided  that  money  might  be  attached  in  the  hands  of 
an  official  manager.  But  the  only  question  really  at  issue  was  as 
to  priority  between  two  petitioners  ;  on  the  case  coming  on  to  be 
heard,  the  counsel  for  the  official  manager  stated  that  his  client  s 
only  desire  was  to  get  rid  of  the  money  ;  but  he  wished  to  be  pro- 
tected in  so  doing.  In  the  end,  priority  was  given  to  Smith,  not  on 

(1)  28  Beav.  200.  (2)  8  h:  C.  L.  523. 

(3)  2  D.  F.  &  J.  35i ;  30  L.  J.  (Ch.)  02. 
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1872  the  ground  of  the  garnishee  order,  but  by  virtue  of  a  prior  charge 
Ee       upon  the  estate.    It  was  urged  that  there  was  an  order  of  attach- 

;eensill.  j^gj^^  ^]^^^  (.^gg  Q^^^  affirmance  by  the  Lords  Justices  of  its 
validity.  But  it  appears  that  it  was,  in  accordance  with  the  usual 
practice  in  such  cases,  in  the  first  instance  refused  by  Willes,  J., 
but  that  eventually  he  made  the  order  on  the  undertaking  of  the 
applicant,  that  it  should  not  be  acted  on  in  any  way,  except  under 
the  order  of  the  Court  of  Chancery,  and  the  case  being  ultimately 
brought  before  that  Court,  was  disposed  of  on  other  grounds.  It  does 
not  appear  to  me  that  a  case  so  peculiar  in  its  circumstances  is  a 
very  satisfactory  authority  to  shew  that  such  a  case  as  the  present 
is  within  the  Act.  Moreover,  in  the  judgment  of  James,  L.  J.,  he 
treats  the  attachment  as  one  against  the  company.  He  says,  "  In 
fact,  it  is  upon  a  debt  due  from  the  company,  and  the  official 
manager  has  money  in  his  hands  to  pay  the  debt,  independently 
of  any  question  as  to.  how  the  .fund  arose."  If  in  equity  the 
attachment  was  treated  on  this  footing,  and  the  company  had 
money,  there  was  no  reason  why  the  Court  should  not  make  the 
order  it  did.  It  was  not  necessary,  in  such  a  case,  to  determine 
very  accurately  the  meaning  of  the  'garnishee  sections  of  the 
Common  Law  Procedure  Act.  It  appears  to  me  quite  clear  that 
such  a  case  as  the  present  is  not  within  those  sections,  and  I  quite 
concur  in  the  decision  in  the  case  of  Boyse  v.  Simpson.  (1)  The 
jule  must  therefore  be  made  absolute. 

Denman,  J.  I  am  of  the  same  opinion.  I  do  not  think  this  is 
the  case  of  a  debt  within  the  meaning  of  this  Act.  The  only  case 
cited  that  seemed  at  first  to  tend  to  the  contrary  view  when 
examined  appears  to  be  really  no  authority  on  the  subject. 

Bule  absolute. 

Attorney  for  garnishee  :  Aldridge. 
Attorney  for  judgment  creditor :  Edwin  Hughes, 


(1)  8  Jr.  C.  L.  523. 
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'    TICHBORNE,  Bart.  v.  SIR  PYERS  MOSTYN,  Bart.,  and  Another. 

Ejectment — Stay  of  Proceedings  until  Payment  of  Costs  of  a  former  Ejectment — 
Notice  to  joroceed  under  s.  202  of  the  Common  Law  Procedure  Act,  1852 — 
Surprise. 

To  entitle  a  defendant  in  ejectment  to  apply  for  a  stay  of  the  proceedings  until 
tlie  costs  of  a  former  unsuccessful  action  of  ejectment  are  paid,  it  is  not  necessary 
that  the  parties  should  be  precisely  the  same,  or  the  premises  sought  to  be 
recovered  identical ;  it  is  enough  that  the  plaintiff  is  the  same  in  both  actions, 
and  that  the  same  title  in  substance  is  in  issue. 

To  induce  the  Court  to  abstain  from  acting  upon  this  rule,  it  must  be  clearly 
made  out  that  the  plaintiff's  want  of  success  on  the  former  occasion  was  the  result 
of  perjury  or  fraud,  or  some  miscarriage  for  which  he  was  not  responsible. 

Before  moving  for  a  stay  of  the  proceedings,  the  defendants  had  given  the  plaintiff 
the  twenty  days'  notice  to  proceed,  under  s.  202  of  the  Common  Law  Procedure 
Act,  1852  :— 

Eeld^  that  this  was  no  waiver  of  their  right  to  move  for  a  stay  of  the  pro- 
ceedings until  the  former  costs  should  be  paid. 

But,  the  probable  amount  of  the  costs  being  large,  the  Court  made  it  a  condition 
that  the  time  for  proceeding  to  trial  should  be  extended  by  six  months. 

Ejectment  for  the  recovery  of  a  messuage  and  premises  in 
Gray's  Inn  Koad,  forming  part  of  an  estate  called  the  Doughty 
estate.  The  writ  was  dated  the  29th  of  June,  1868.  The  now 
defendants  were  allowed  to  appear  and  defend  as  landlords,  the 
appearance  of  the  original  defendants  (tenants  and  undertenants  of 
the  premises)  having  been  struck  out  by  an  order  dated  the  14th 
of  November,  1868. 

The  now  defendants  are  the  trustees  (substituted  by  an  order  of 
the  Court  of  Chancery  made  on  the  5th  of  December,  1857,  and 
an  indenture  dated  the  3rd  of  October,  1862,)  under  the  will  of  the 
late  Koger  Charles  Tichborne,  deceased,  which  was  proved  in  the 
Prerogative  Court  of  Canterbury  on  the  17th  of  July,  1855,  by  the 
executors  therein  named,  evidence  having  been  first  given  of  the 
supposed  death  at  sea  of  Koger  Charles  Tichborne  on  or  about  the 
26th  of  April,  1854. 

At  the  time  of  the  supposed  death  of  Roger  Charles  Tichborne, 
ho  was  entitled,  under  settlements  dated  respectively  the  4tli  of 
May,  1844,  and  the  lOtli  of  May,  1850,  on  the  death  of  his  father, 
Sir  James  Francis  Doughty  Tichborne,  Bart.,  now  deceased,  to 
*  Deculod  ill  Easter  Tenn,  1872. 
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1872       interests  in  certain  estates  called  the  "Tichborne"  and  "Doughty" 
TicHBORNB   estates,  to  hold  as  follows, — as  regards  the  former,  as  tenant  for  life, 
MosTYN     ^^^^^  remainder  to  his  sons  in  tail  male,  and,  in  default  of  issue,  to 
the  second  and  other  sons  of  Sir  James  F.  D.  Tichborne  for  life, 
with  remainder  to  their  sons  in  tail  male ;  and,  as  regards  the  latter, 
as  owner  in  fee. 

Under  the  will  of  Koger  Charles  Tichborne,  the  Doughty  estate, 
of  which  he  was  entitled  to  the  ownership  in  fee,  devolved  upon 
the  defendants,  to  hold  in  trust,  after  the  payment  of  certain 
charges,  for  the  benefit  of  Sir  Henry  Alfred  Joseph  Doughty 
Tichborne  (the  only  son  of  the  late  Sir  Alfred  J oseph  Doughty 
Tichborne,  the  younger  brother  of  Eoger  Charles  Tichborne),  a 
minor.  Under  the  trusts  of  the  before-mentioned  settlements  of 
the  Tichborne  estate,  the  infant,  Sir  Henry  Alfred  Joseph  Doughty 
Tichborne  also  became  entitled,  as  heir  male  of  Sir  Alfred  Joseph 
Doughty  Tichborne,  deceased,  to  the  Tichborne  estate. 

The  plaintiff  in  this  action  claims  to  be  the  Eoger  Charles 
Tichborne  who  was  supposed  to  have  been  lost  at  sea ;  and,  at  or 
shont  the  same  time  as  the  writ  in  this  case  was  issued,  the  plaintiff 
€ommenced  another  action  of  ejectment  in  this  Court,  intituled 
Ticliborne  v.  Lushin^ton,  for  the  recovery  of  the  Tichborne  estate, 
the  defendant  Lushington  being  one  of  the  tenants  on  that  estate ; 
in  which  action  the  sole  issue  to  be  tried  was,  the  identity  of  the 
plaintiff  with  Koger  Charles  Tichborne. 

In  the  action  of  Tichborne  v.  Lushington,  Dame  Teresa  Mary 
Josephine  Doughty  Tichborne  and  the  Hon.  William  Stourton,  as 
guardians  of  Sir  Henry  Alfred  Joseph  Doughty  Tichborne,  were 
by  order  let  in  to  defend.  That  action  was  tried  in  this  Court 
before  Bovill,  C.J.,  and  a  special  jury.  The  case  on  the  part  of 
the  claimant  being  closed,  and  counsel  for  the  defendants  having 
addressed  the  jury  at  considerable  length,  and  several  witnesses 
having  been  called  to  contradict  the  plaintiff's  evidence,  the  fore- 
man of  the  jury  upon  Monday,  the  102nd  day  of  the  trial,  address- 
ing himself  to  the  Chief  Justice,  read  from  a  written  paper  the 
following :  "  We  have  now  lieard  the  evidence  regarding  the 
tattoo-marks ;  and,  subject  to  your  Lordship's  direction,  and  to  the 
hearing  of  any  evidence  that  the  counsel  desire  to  place  before  us, 
I  am  desired  to  state  the  jury  do  not  require  further  evidence." 
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Mr.  Serjeant  Ballautine  thereupon  applied  for  an  adjournment,  in  1872 
order  to  enable  him  to  consider  this  statement  and  to  consult  with  TICIiLon^'E 
Mr.  Giffard  (then  on  circuit)  and  the  other  counsel  engaged  with  mo.styn. 
him  for  the  plaintiff.    It  was  accordingly  arranged  that  the  trial 
should  be  adjourned  until  the  following  Wednesday, — the  foreman 
of  the  jury  observing,    It  is  quite  clearly  understood,  of  course, 
that  it  is  subject  to  the  hearing  of  any  evidence  which  your  Lord- 
ship or  the  counsel  may  desire."    At  the  sitting  of  tiie  Court  on 
the  Wednesday,  Mr.  Serjeant  Ballantine,  with  the  assent  of  his 
client,  and  having  had  a  communication  from  Mr.  Giffard,  elected 
to  be  nonsuited. 

The  costs  of  the  action  of  Ticliborne  v.  LusJiington,  which  it  was 
sworn  would  exceed  40,000?.,  were  unpaid,  and,  by  reason  of  the 
bankruptcy  of  the  claimant  (1),  were  not  likely  to  be  paid. 

In  the  present  action, — which  was  brought  for  the  recovery  of 
the  Doughty  estate,  the  issue  in  which  was  the  same  as  in  the 
former  action,  viz.  the  identity  of  the  claimant  with  Eoger  Charles 
Tichborne,  and  in  which  the  same  title  was  involved,  and  the 
parties  substantially  though  not  nominally  the  same, — notice  of 
trial  was  given  on  the  25th  of  July,  1868,  for  the  first  sitting  in 
the  then  next  Michaelmas  Term:  but,  the  proceedings  having 
been  stayed  partly  by  order  and  partly  by  the  tacit  understanding 
of  the  parties,  nothing  further  was  done  therein  until  the  11th  of 
March,  1872,  when  the  following  notice,  pursuant  to  s.  202  (2)  of 
the  Common  Law  Procedure  Act,  1852,  was  served  upon  the  plain- 
tiff's attorneys :  "  We  (3)  hereby  give  you  notice  and  require  you 
in  twenty  days  from  the  date  hereof  to  proceed  to  trial  in  this 
action  at  the  sittings  next  after  the  expiration  of  such  twenty 

(1)  He  was  adjudicated  a  banlu'iipt  if  the  claimant  aftci-wards  neglects  to 
on  the  29t]i  of  June,  1870,  and  still  give  notice  of  trial  for  sucli  sittings  or 
remained  uncertificated.  assizes,  or  to  proceed  to  trial  in  pur- 

(2)  "  If  after  appearance  entered  tlie  suancc  of  the  said  notice  given  by  the 
claimant,  without  going  to  trial,  allow  defendant,  and  the  time  for  going  to 
the  time  allowed  for  going  to  trial  by  trial  shall  not  be  extended  by  the  Court 
the  practice  of  the  Court  in  ordinary  or  a  judge,  the  defendant  ni;iy  sign 
cases  after  issue  joined  to  elapse,  the  judgment  in  the  form  contained  in  the 
defendant  in  ejectment  may  give  twenty  schedule  (A.)  to  this  Act  annexed, 
days'  notice  to  the  claimant  to  proceed  marked  No.  10,  and  recover  the  costs 
to  trial  at  the  sittings  or  assizes  next  of  defenco." 

after  the  expiration  of  the  notice;  and,        (o)  The  defendants  attorneys. 
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1872       days,  and  that,  if  you  neglect  to  give  notice  of  trial  for  such 
TicHBOENE~  sittings,  judgment  will  be  signed  against  you  according  to  the  form 
MosTYN.  provided." 

By  an  order  of  the  23rd  of  March,  1872,  the  plaintiff's  attorneys 
were  changed,  and  leave  to  amend  the  issue  was  obtained,  and  the 
amended  issue  was  delivered  on  the  27th,  with  notice  of  trial  for 
the  first  sitting  in  Easter  Term.  A  correspondence  then  ensued 
between  the  respective  attorneys,  the  plaintiff's  attorneys  proposing 
and  the  defendants'  attorneys  objecting  to  a  postponement  of  the 
trial  of  this  cause  until  after  the  plaintiff  should  have  been  tried 
upon  an  indictment  for  perjury  preferred  against  him  under  an 
order  made  by  the  Chief  Justice  at  the  trial,  under  14  &  15  Vict, 
c.  100,  s.  19  ;  and  on  the  13th  of  April,  1872,  the  defendants'  attor- 
neys gave  notice  of  their  intention  to  make  the  cause  a  special 
jury  cause. 

EawMns,  Q.C.  (H.  MaWhews,  Q.C.,  and  H.  F.  Pureell,  with 
him),  moved  for  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  proceedings  in  this  action  should  not  be  stayed  until 
the  costs  of  the  action  of  Tichhorne  v.  Lushington  were  paid.  He 
also  intimated  that  he  should  move  for  security  for  costs ;  but 
this  part  of  the  motion  was  ultimately  abandoned.  He  submitted 
that,  to  entitle  the  defendants  to  make  this  application,  it  was  not 
necessary  that  the  parties  to  the  two  actions  should  be  ^precisely 
the  same,  but  that  it  was  enough  if  they  were  substantially  the 
same,  provided  the  title  and  the  issue  to  be  tried  were  the  same 
in  both  actions  ;  that  there  was  nothing  inconsistent  in  asking  for 
such  a  rule  and  still  holding  to  the  notice  under  s.  202  of  the 
.  Common  Law  Procedure  Act,  or  that,  if  the  two  proceedings  were 
inconsistent,  the  only  consequence  would  be  that  the  notice  was 
waived,  or  the  Court  might  if  they  thought  fit  extend  the  time  for 
proceeding  to  trial  under  it. 

Giffard,  Q.G.,  shewed  cause  in  the  first  instance.  The  parties 
to  this  and  the  former  action  are  not  the  same,  nor  is  the  property 
sought  to  be  recovered  the  same.  The  persons  on  whose  behalf 
this  motion  is  made  are  not  the  persons  entitled  to  the  costs  of  the 
former  action,  which  are  a  charge  upon  the  Tichborne  estate,  and 
not  upon  the  estate  which  is  the  subject  of  this  action.  Besides,. 
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the  Courts  never  interfere  in  tliis  way,  or  by  the  analogous  course  1872 
of  ordering  security  for  costs,  where  it  appears  that  the  former  Tichbornb 
verdict  had  been  obtained  by  fraud  and  perjury, — Doe  d.  Bees  v.  ^iqstyx 
Thomas  (1),  or  tlie  plaintiff  has  not  had  an  opportunity  of  having 
-a  fair  trial ;  nor  after  the  defendant  has  taken  a  step  in  the  cause  : 
Muller  V.  Gernon,  (2)  The  rule  upon  which  this  application  is  based 
is  not  an  inflexible  one  :  it  is  only  granted  where  the  plaintiff  is  pro- 
ceeding vexatiously,  or  where  injustice  would  otherwise  be  done. 
The  notice  to  proceed,  given  by  the  defendants  under  the  202nd 
section  of  the  Common  Law  Procedure  Act,  1852,  is  clearly  incon- 
sistent with  the  present  application,  and  operates  as  a  waiver  of 
the  defendants'  right  to  make  it.  The  circumstances  under  which 
the  former  trial  was  brought  to  a  premature  close  would  have  justi- 
fied an  application  for  a  new  trial  on  the  ground  of  surprise.  The 
plaintiff  was  taken  by  surprise  by  the  evidence  given  for  the 
defendant. 

Hawkins,  Q.C.,  R.  Matthews,  Q  C,  and  Purcell,  in  support  of  the 
motion,  relied  on  Doe  d.  GhadwicJc  v.  Law  (3)  ;  Harvey  d.  Beal  v. 
Baker  (4) ;  Browse  v.  Loxdale.  (5)  They  further  submitted  that 
a  rule  for  a  new  trial  on  the  ground  of  surprise  is  never  granted 
except  on  payment  of  costs. 

[BoviLL,  C.J.,  referred  to  Doe  d.  Brayne  v.  Bather.  (6)] 

BoviLL,  C.J.  The  application  now  made  to  the  Court  is,  that 
the  proceedings  in  the  present  action  of  ejectment  be  stayed  until 
the  costs  of  the  former  action  of  Tichhorne  v.  Lushington,  in  wliich 
the  present  plaintiff  was  nonsuited,  shall  have  been  paid.  Mr. 
Hawkins  intimated,  in  the  first  instance,  that  he  meant  also  to  ask 
for  security  for  costs;  but  he  has  not  pressed  that  part  of  the 
motion.  The  case,  therefore,  stands  before  us  u[)on  the  simple 
question  whether  this  Court  will,  under  the  circumstances,  order 
that  the  proceedings  in  this  action  be  stayed  until  the  plaintiff  has 
paid  the  costs  of  the  former  action. 

It  is  perfectly  plain,  from  the  affidavits  and  the  statements  of 
counsel  on  both  sides,  that  the  question  at  issue  in  both  actions  is 

(1)  2  B.  &  C.  622.  (  I)  2  Dowl.  (X.S.)  75. 

(2)  3  Taunt.  272.  (5)  'C>  B.  &  S.  HOG  ;  32  L.  J.  ((,,>.15.)  227. 
(.'O  2  W.  lU.  1158  (G)  12  Q.  B.  Oi  l. 
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1872  precisely  the  same.  I  do  not  mean  to  say  that  there  may  not  be 
TioHBOENE  some  differences  in  the  formal  proofs  of  title  in  the  two  cases ;  but 
MosTYN  ^^^^  plaintiff  is  the  same,  and  the  substantial  question  to 
be  tried  is  the  same,  viz.  whether  or  not  the  plaintiff  is  Sir  Koger 
Charles  Tichborne,  Bart.  It  is  true  that  the  defendants  in  the 
two  actions  are  not  the  same ;  and  in  truth  there  is  scarcely  an 
instance  of  two  actions  of  ejectment  brought  upon  the  same  title 
where  the  parties  are  precisely  the  same.  The  action  is  usually 
brought  by  the  person  claiming  to  be  entitled  to  the  estate  against 
a  tenant  in  possession  of  some  part  of  it.  Here,  the  first  action 
was  brought  against  Colonel  Lushington  as  the  occupying  tenant 
of  Tichborne  House;  the  second  action,  which  was  brought  in 
respect  of  what  is  called  the  Doughty  estate,  was  brought  against 
the  occupying  tenants  of  premises  forming  part  of  that  estate,  the 
trustees  of  the  settlements  relating  to  that  estate  being  let  in  to 
defend  as  landlords.  The  parties  who  appeared  and  defended  in 
the  first  action  were,  as  here,  the  trustees  and  guardians  of  the 
infant  son  of  the  late  Sir  Alfred  Tichborne,  Bart.  Substantially, 
therefore,  the  defendant  in  each  case  is  the  [infant,  the  parties 
appearing  on  the  record  to  defend  being  in  one  sense  mere  nominal 
parties,  having  only  the  dry  legal  interest  vested  in  them.  There- 
are  somewhat  different  limitations  in  the  settlements  with  regard 
to  the  two  estates.  The  trustees  of  the  Doughty  estate  are  not  the 
trustees  of  the  Tichborne  estates  ;  and  hence  it  is  that  the  parties, 
so  far  as  the  defendants  are  concerned,  are  not  the  same  in  both 
actions :  but  the  question  at  issue  is  precisely  the  same  in  both. 

The  plaintiff,  having  failed  in  the  first  action,  and  having  elected 
to  be  nonsuited,  now  seeks  to  try  precisely  the  same  question  with 
the  trustees  of  the  infant  heir,  in  an  action  to  recover  possession 
of  the  Doughty  estate  ;  and  this  without  recouping  the  defendant,, 
who,  as  I  before  observed,  is  substantially  the  same  in  both  cases, 
the  expenses  incurred  in  defending  the  right  on  the  former  occa- 
sion. 

Now,  where  a  matter  of  this  kind  has  been  fully  investigated  in 
a  Court  of  law,  and  the  plaintiff  has  failed  to  establish  his  claim,  it 
has  long  been  the  practice  of  the  Courts  to  interpose,  in  order  to 
prevent  the  defendant  being  put  to  great,  and  it  may  be  ruinous, 
expense  in  defending  his  possession  in  a  second  action,  until  the 
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costs  of  the  first  proceeding  have  been  paid.    That  has  been  the  1872 
practice  from  a  very  early  period  ;  and  I  am  at  a  loss  to  discover  Tichboexi: 
any  ground  upon  which  we  can  be  called  upon  to  abstain  from  MosT^^' 
applying  that  rule  in  the  present  case.    The  result  of  this  motion 
is  doubtless  of  great  importance  to  the  parties.  It  has  been  argued 
before  us  at  considerable  length,  and  with  great  force  and  ability : 
and  I  think  it  right  to  go  through  the  principal  authorities  which 
bear  upon  the  subject. 

The  rule  with  regard  to  actions  of  ejectment  is  to  be  found  in 
all  the  books  of  Practice.  In  the  9th  edition  of  Tidd's  Practice, 
published  so  long  ago  as  the  year  1828,  there  is  the  following- 
passage  at  p.  1232  : — "  In  a  second  ejectment,  the  Courts  will  stay 
the  proceedings  until  the  costs  are  paid  of  a  prior  one  for  the  trial 
of  the  same  title,  and  also  the  costs  of  an  action,  if  any  has  been 
brought,  for  the  mesne  profits ;  and  it  matters  not  whether  the 
second  ejectment  be  brought  by  the  lessor  of  the  plaintiff  or  by 
the  defendant  in  the  former  one,  or  by  or  against  all  or  some  of 
the  parties,  or  by  a  third  person  under  whom  the  lessor  of  the 
plaintiff  claims,  or  for  the  same  or  different  premises,  so  as  it  be  on 
the  same  title  and  for  part  of  the  samb  estate  ;  nor  whether  it  be 
brought  in  the  same  or  a  different  Court.  The  length  of  time 
which  has  elapsed  between  the  first  and  second  ejectment  is  not 
material ;  for,  there  may  be  many  good  reasons  why  the  defendant 
did  not  call  for^the  costs  sooner, — such  as,  poverty  of  the  other 
party,  or  in  order  to  quiet  any  further  controversy.  The  vexation 
of  the  party  is  said  to  be  the  foundation  of  these  rules ;  and  there- 
fore, when  there  appeared  to  be  no  vexation,  the  Courts  would 
not  formerly  have  made  a  rule  for  staying  proceedings  until  the 
costs  were  paid  of  a  prior  ejectment.  But  the  practice  in  that 
respect  is  altered,  and  it  is  now  settled  that  the  proceedings  may 
be  stayed  in  all  cases  until  the  costs  are  paid  of  a  former  ejectment ; 
and  the  Courts  will  stay  them  if  the  conduct  of  the  party  against 
whom  the  application  is  made  has  been  vexatious  or  oppressive, 
although  he  is  not  liable  to  the  costs  of  the  first  action  :  but  they 
will  not  stay  the  proceedings  in  the  second  action  where  the  party 
is  already  in  custody  under  an  attachment  for  non-payment  of  the 
costs  of  the  first  action,  nor,  as  it  seems,  if  it  appear  that  the 
verdict  in  the  former  action  was  obtaingd  by  fraud  and  perjury. 

D  2  2 
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1872      So,  the  Court  of  Common  Pleas  would  not  stay  the  proceedings  in 
TicHBOENE   a  "^^i^  of  right  till  the  costs  of  a  prior  ejectment  were  paid  ;  and 
MosTYN  Court  of  King's  Bench  refused  to  stay  the  proceedings  in 

ejectment  until  the  taxed  costs  were  paid  of  a  suit  in  equity 
brought  by  the  same  party  for  the  recovery  of  the  same  premises : 
so,  in  a  second  ejectment  by  a  pauper,  the  Court,  we  have  seen, 
refuse  to  grant  a  rule  for  staying  the  proceedings  until  the  costs 
were  paid  of  a  prior  ejectment  for  the  same  cause;  but  it  was 
admitted  that  he  would  not  in  such  second  action  be  allowed  to 
sue  in  forma  pauperis.  And,  where  a  rule  had  been  obtained  for 
stayiog  the  proceedings  in  ejectment  till  the  costs  of  a  former 
ejectment  were  paid,  the  Court  would  not  interfere  and  permit  the 
defendant,  in  case  those  costs  were  not  paid  before  a  certain  day 
to  be  named  by  the  Court,  to  non-pros,  the  second  ejectment.  If 
there  be  judgment  for  the  plaintiff  in  ejectment,  and  the  defend- 
ant bring  a  writ  of  error,  the  Court  of  King's  Bench  will  not  suffer 
the  latter  to  proceed  in  a  new  ejectment  on  the  same  title  till  he 
has  quitted  possession,  or  the  tenants  have  attorned  to  the  lessor  of 
the  plaintiff.  So,  if  there  be  judgment  for  the  defendant  in  eject- 
ment, and  the  lessor  bring  a  writ  of  error,  the  Court  will  not  suffer 
him  to  proceed  in  a  new  ejectment  on  the  same  title,  until  the 
costs  are  paid  of  the  former  ejectment."  Nothing  can  be  more 
clear  than  the  rule  there  laid  down ;  and  this  case  falls  within  it. 

But  I  think  it  right  to  call  attention  to  one  or  two  other  cases 
which  have  been  decided  upon  this  subject.  The  first  which  I  will 
mention  is  Keene  d.  Angel  v.  Angel.  (1)  There,  a  rule  nisi  had  been 
obtained  for  staying  the  proceedings  until  the  costs  of  a  former 
ejectment  brought  by  the  same  lessor  of  the  plaintiff  were  paid. 
Three  objections  were  taken  : — First,  that  the  defendant  had  been 
guilty  of  laches  in  not  having  before  applied  for  the  costs  of  the 
former  nonsuit,  which  was  in  1793  (the  motion  for  a  stay  of  pro- 
ceedings not  being  made  till  1796),  the  costs  of  which  had  not  been 
taxed  till  Hilary  Term  last.  Secondly,  there  is  another  defendant 
now,  who  was  not,  a  party  to  the  last  ejectment.  Thirdly,  the 
present  ejectment  is  for  different  lands,  in  a  different  county." 
Lord  Kenyon,  delivering  the  judgment  of  the  Court,  said  :  "  The 
only  question  in  this  case  is,  whether  the  second  ejectment  is  in 

(1)  6  T.  K.  740. 
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substance  brought  to  try  the  same  title  :  if  so,  the  rule  is  of  course  1872 
to  stay  the  proceedings  until  the  costs  of  the  former  ejectment  tichborse 
have  been  paid.  As  to  the  laches,  as  it  is  called,  of  the  defendant  ]i^iqstyn 
in  not  calling  for  the  costs  of  the  former  nonsuit  before,  that  is 
rather  in  favour  of  the  lessor  of  the  plaintiff  than  a  ground  of  ob- 
jection on  his  part ;  and  there  may  be  many  good  reasons  for  such 
a  proceeding  on  the  part  of  the  defendant,  such  as,  the  poverty  of 
the  other  party,  or  a  view  to  quiet  any  farther  controversy.  lu 
Doe  d.  Duchess  of  Hamilton  v.  HatJierley  (1),  there  was  a  much 
longer  period  intervening  between  the  two  ejectments,  viz.  from  the 
6th  George  the  1st  to  the  14th  George  the  2nd  ;  but  that  was  held 
no  objection  to  such  a  rule  as  the  present."  There  is  another  and 
a  more  recent  case,  and  one  which  has  a  very  important  bearing  on 
the  present  application.  I  called  Mr.  Giffard's  attention  to  it  in 
the  course  of  his  argument ;  but,  though  he  admitted  that  he  was 
aware  of  it,  he  did  not  attempt  either  to  contest  the  propriety  of 
the  decision  or  to  distinguish  it  from  the  present  case ;  and  this 
probably  for  the  best  of  all  reasons,  viz.  that  it  is  entirely  in  ac- 
cordance with  the  rule  which  has  so  long  prevailed  in  the  Courts, 
and  that  it  has  so  close  a  bearing  upon  the  facts  and  circumstances 
of  this  case  that  it  would  be  utterly  impossible  to  point  put  any 
substantial  distinction.  The  case  I  allude  to  is  Doe  d.  Brayne  v. 
Edward  Bather.  (2)  Lord  Denman,  in  giving  judgment,  said  (3) : 
We  cannot  but  see  that  the  present  action  relates  to  part  of 
the  estates  devised  by  the  will  which  was  in  question  before,  and 
that  the  same  party  as  lessor  of  the  plaintiff  is  trying  to  establish 
in  this  action  what  he  then  failed  to  establish."  Coleridge,  J., 
said  (3)  :  "  John  Brayne  was  a  defendant  in  the  former  ejectment 
brought  by  a  devisee  of  William  Brayne,  of  which  the  costs  have 
not  been  paid.  Now  he,  with  his  wife  as  a  joint  lessor  of  the 
plaintiff,  brings  an  ejectment  against  another  devisee  of  William 
Brayne,  drawing  into  question  the  validity  of  the  same  will. 
It  is  contended  that  the  'present  defendant  was  not  put  to  vexa- 
tion by  the  former  suit,  and  that  the  present  action  is  new  as 
to  the  lessors  of  the  plaintiff.  But,  if  the  wife  has  a  claim,  it 
must  be  as  a  devisee  under  the  will.  are  not  to  assume  that 


(1)  2  Str.  1152.  (2)  12  Q.  B.  Oil. 

(3)  12  Q.  B.  at  p.  1)18. 
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1872  she  has  a  separate  property  in  the  land  to  be  recovered.  Her  hus- 
TicHBORXE  band,  therefore,  claims  a  present  interest  in  the  land,  which 
MosTYN  interest  he  seeks  to  enforce  by  again  litigating  the  title  already 
tried.  This  being  so,  we  ought  not  to  refuse  the  rule  simply 
because  the  defendant  is  not  the  same  as  before.  It  is  sufficient 
here  that  the  party  on  the  one  side  is  the  same,  the  property  (for 
this  purpose)  the  same,  and  the  same  question  raised  by  the  suit." 
And  Erie,  J.,  with  reference  to  this  last  point,  said  (1)  :  It  is  said 
that  the  defendant  here  is  a  stranger  to  the  former  suit.  Co- 
devisees  would,  I  think,  clearly  have  a  joint  interest  in  sustaining 
the  will :  but  I  do  not  consider  it  necessary  to  put  the  decision 
upon  that  point.  It  is  enough  that  John  Brayne,  the  lessor  of  the 
plaintiff,  was  party  to  the  former  ejectment  as  well  as  this,  and  the 
question  raised  is  the  same  in  both." 

Adopting  the  language  in  all  these  cases,  and  the  rule  stated  by 
Mr.  Tidd,  it  is  sufficient  here  that  there  is  the  same  plaintiff,  who 
is  seeking  to  try  the  same  question  in  both  actions,  and  that  he 
failed  in  the  first  by  his  counsel  having  elected  to  be  nonsuited 
after  a  distinct  intimation  from  the  jury  that  they  were  prepared 
to  find  against  him.  That  being  the  state  of  things,  according  to 
all  the  authorities  he  is  not  to  be  permitted  to  proceed  to  the  trial 
of  the  second  action  until  he  has  paid  the  costs  of  the  former  in- 
quiry. When  the  Common  Law  Procedure  Act,  1852,  was  passed, 
which  to  some  extent  substituted  a  new  form  of  proceeding  for 
the  recovery  of  land  in  place  of  the  old  action  of  ejectment,  it 
was  thought  right  to  enact  (2)  that  the  Courts  and  judges  might 
exercise  over  the  proceedings  the  like  jurisdiction  as  theretofore 
exercised  in  the  action  of  ejectment.  iThe  old  practice,  therefore, 
where  not  inconsistent  with  the  changes  introduced  by  that  Act, 
still  remains ;  and  in  accordance  with  that  practice  and  with  every 
precedent  with  which  I  am  acquainted,  I  think  the  defendants  are 
entitled  to  have  this  rule  made  absolute. 

Several  objections  have  been  urged  as  to  the  power  of  the  Court 
to  grant  this  rule,  and  as  to  this  being  a  fit  case  for  the  exercise  of 
its  discretion,  if  the  power  exists. 

First,  Mr.  Giffard  has  contended  that  the  defendants  have 
waived  their  right  to  make  this  application,  by  giving  the  plaintiff 
(1)  12  Q.  B.  at  p.  949.  (2)  By  15  &  16  Yict.  c.  76,  s.  221. 
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a  notice  to  proceed,  under  s.  202  of  the  Common  Law  Procedure  1872 
Act,  1852.  The  action  being  at  issue,  and  having  stood  over  for  Tjchbobne 
some  years,  the  defendants  naturally  desire  that  it  shall  be  brought  j^iQ^^YN 
to  its  proper  termination  in  due  course  of  law.  The  ordinary 
practice  formerly  was  to  force  the  plaintiff  on  by  a  series  of  rules 
and  demands,  and  to  sign  judgment  of  non-pros,  against  him  if  he 
failed  to  proceed.  Now,  the  Common  Law  Procedure  Act,  1852, 
has  provided,  with  regard  to  this  action  of  ejectment,  in  s.  202, 
that  "  if,  after  appearance  entered,  the  claimant,  without  going  to 
trial,  allow  the  time  for  going  to  trial  by  the  practice  of  the  Court 
in  ordinary  cases  after  issue  joined  to  elapse,  the  defendant  in 
ejectment  may  give  twenty  days'  notice  to  the  claimant  to  pro- 
ceed to  trial  at  the  sittings  or  assizes  next  after  the  expiration  of 
the  notice ;  and,  if  the  claimant  afterwards  neglects  to  give  notice 
of  trial  for  such  sittings  or  assizes,  or  to  'proceed  to  trial  in  pur- 
suance  of  the  said  notice  given  by  the  defendant,  and  the  time  for 
going  to  trial  shall  not  be  extended  by  the  Court  or  a  judge,  the 
defendant  may  sign  judgment "  in  a  form  given  in  a  schedule  to  the 
Act.  The  plaintiff  having  failed  in  the  first  action,  the  only 
course  the  defendants  in  this  action  could  adopt,  in  order  to  put  a 
stop  to  further  ruinous  litigation,  was,  to  give  a  notice  under  that 
section ;  and  this  was  done  in  the  hope,  no  doubt,  that  the  claimant 
would  submit  to  have  judgment  entered  against  him.  The  giving 
of  the  notice  is  a  part  of  the  proceedings  in  the  cause  for  the  pur- 
pose of  bringing  it  to  a  termination.  The  notice  having  been 
given,  the  plaintiff  complied  with  it  as  far  as  was  in  his  power. 
The  cause  was  set  down  for  trial ;  and,  being  made  a  special  jury 
cause,  it  would  in  the  ordinary  course  have  come  on  for  trial  at 
the  sittings  after  next  Trinity  Term.  I  am  at  a  loss  to  see  how 
the  giving  of  the  notice  under  s.  202  can  amount  to  a  waiver  by 
the  defendants  of  their  right  according  to  the  invariable  practice 
of  the  Court  to  insist  upon  the  costs  of  the  former  action  being 
paid  before  the  claimant  is  allowed  to  proceed  to  the  trial  of  the 
second  action. 

The  cases  cited  by  Mr.  Matthews  seem  to  me  to  be  quite  con- 
clusive. In  Doe  d.  Chadwich  y.  Laiu  (1),  the  case  was  not  only 
standing  for  trial,  but  the  witnesses  had  been  brought  to  town  for 

(1)  2  W.  V>1  1152. 
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1872      the  purposes  of  the  trial ;  and  yet,  notwithstanding  the  application 
TicHBORNE  was  made  so  late,  and  the  costs  had  not  been  taxed,  the  Court 
MosTYN  absolute  to  stay  the  proceedings  in  that  action  until 

the  costs  of  a  former  ejectment  should  have  been  paid.  The  case 
of  Harvey  d.  Seal  v.  Baker  (1)  is  a  still  stronger  authority.  An 
ejectment  having  been  brought  in  which  the  plaintiff  failed,  he 
brought  a  second,  in  which  he  succeeded,  and  signed  judgment^, 
and  actually  issued  execution  ;  but  the  Court,  nevertheless,  stayed 
his  proceedings  until  payment  by  him  of  the  costs  incurred  in  the 
former  action.  It  is  impossible,  after  those  cases,  to  say  that  there 
has  been  any  waiver  here. 

It  has  been  further  urged  that  there  is  no  vexation  in  this  casCj^ 
and  that  that  is  a  test  as  to  whether  or  not  the  Court  should  in  the 
exercise  of  its  discretion  grant  this  rule.  It  is  not  necessary,  how- 
ever, that  vexation  should  be  shewn.  The  passage  I  cited  from 
Tidd  is  abundant  authority  that  the  practice  as  to  that  has  been 
settled  for  more  than  forty  years.  The  undoubted  rule  is,  that,,, 
where  a  party  has  once  failed,  he  is  not  at  liberty  to  try  sub- 
stantially the  same  question  in  a  second  action  without  first 
paying  the  costs  of  the  former  trial. 

It  was  further  contended  that  the  persons  who  would  receive 
the  costs  are  not  the  persons  who  are  defendants  in  this  action^, 
that  the  persons  making  this  application  are  not  the  persons 
entitled  to  the  costs,  and  that  the  costs  in  question  are  a  charge 
upon  the  Tichborne  estate  and  not  upon  the  estate  sought  to  be 
recovered  in  this  action.  The  whole  of  that,  however,  is  disposed 
of  by  the  authorities  to  which  I  have  referred,  in  one  or  other  of 
which  every  one  of  the  circumstances  which  are  urged  here 
existed  and  was  dealt  with.  Where  the  plaintiff  is  the  same,  and 
the  question  to  be  tried  is  the  same,  the  rule  must  go,  unless 
there  be  some  special  circumstances  to  warrant  a  departure  from 
the  ordinary  practice.  That  there  are  exceptions  to  the  general 
rule  there  can  be  no  doubt.  Mr.  Giffard  referred  to  MuIIer  v.. 
Gernon  (2),  to  shew  that  a  plaintiff  resident  abroad  will  not  be 
compelled  to  give  security  for  costs  after  the  defendant  has  given 
an  undertaking  to  accept  short  notice  of  trial.  But  there  the 
defendant  had  delayed  the  proceedings  by  obtaining  time  to  plead. 
(1)  2  Dowl.  (N.S.)  75.  (2)  3  Taunt.  272. 
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on  giving  an  undertaking  to  accept  short  notice  of  trial ;  and  1872 
after  that  he  sought  further  to  delay  the  proceedings  until  security  tichborne 
was  given  for  costs.    Under  those  circumstances,  the  Court  pro-  j^joJ^yn 
perly  held  that  it  was  not  competent  to  the  defendant  to  make  the 
application. 

Mr.  Giffard,  further  to  shew  that  the  rule  is  not  inflexible, 
referred  to  a  case  of  JDoe  d.  Bees  v.  Thomas  (1),  where,  upon  the 
master's  report  that  there  was  ground  for  believing  that  the 
former  verdict  had  been  obtained  by  means  of  fraud  and  perjury, 
the  Court  declined  to  stay  the  proceedings  in  a  second  action 
until  the  costs  of  the  first  were  paid.  But,  in  the  case  of  fraud 
and  perjury  not  discovered  until  after  the  trial,  there  is  no  limit  to 
the  power  of  the  Court  to  interfere.  Indeed,  I  remember  an 
instance  where  the  Court,  after  the  lapse  of  several  years,  contrary 
to  all  its  ordinary  rules,  granted  a  new  trial,  upon  being  satisfied 
that  the  verdict  on  the  former  trial  had  been  obtained  by  fraud 
and  perjury. 

It  was  then  insisted  that  the  plaintiff  was  taken  by  surprise  at 
the  trial  by  the  evidence  given  on  the  part  of  the  defendants. 
But,  the  jury  having,  after  an  unusually  protracted  trial,  delibe- 
rately pronounced  an  opinion  which  was  equivalent  to  a  verdict  for 
the  defendants,  the  plaintiff's  counsel  acquiesced,  and  elected  to  be 
nonsuited.  I  therefore  think  that  it  is  entirely  beside  the  mark 
to  talk  about  surprise,  or  that  the  plaintiff  has  not  had  an  oppor- 
tunity of  fairly  and  completely  trying  the  question  at  issue. 

The  only  matter  which  remains  to  be  considered  is  that  relating  to 
the  notice  to  proceed.  Can  we  permit  that  to  stand  whilst  we 
make  the  rule  absolute  to  stay  the  proceedings  ?  The  amount 
which  the  plaintiff  will  have  to  pay  as  the  condition  of  his  being 
allowed  to  go  on  with  this  action  is  undoubtedly  large ;  and  the 
plaintiff  is,  as  Mr.  Giffard  has  said,  a  bankrupt  and  in  prison.  But, 
from  what  has  been  disclosed  on  all  the  applications  which  have 
come  before  me,  it  is  impossible  to  shut  one's  eyes  to  the  fact  that 
there  are  persons  behind  with  whose  money  this  litigation  is  car- 
ried on.  It  is  the  position  of  almost  every  person  clainiiug  an 
estate  under  circumstances  like  these  that  personally  he  is  unable 
to  pay  the  costs.    The  very  object  of  granting  these  rules  is  to 

(1)  2  B.    C.  622.  ' 
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1872       protect  a  defendant  from  being  harassed  by  a  second  action  to  try 
TicHBORNE  a  title  upon  which  he  has  already  succeeded,  at  the  suit  of  a  pauper : 
MosTYN     ^^^^  amount  which  the  plaintiff  is  called  upon  to  pay  is  a 

large  one,  it  may  on  the  other  hand  be  said  that  the  burthen  im- 
posed upon  the  estate  of  the  infant  is  still  greater.  Under  all 
these  circumstances,  therefore,  I  think  the  right  course  will  be  to 
make  it  part  of  this  rule  that  the  time  for  proceeding  to  trial 
under  the  defendants'  notice  should  be  enlarged  for  a  period  of  six 
months.  If  the  requisite  sum  is  not  found  by  that  time,  it  is  not 
very  likely  to  be  found  at  all. 

Byles,  J.  I  am  of  the  same  opinion.  This  matter  came  before 
me  at  chambers,  and  I  have  had  an  opportunity  of  considering  it. 
The  application  now  before  us  is,  that  the  proceedings  in  this 
action  may  be  stayed  until  the  costs  of  the  former  action  of  Tich- 
borne  v.  Lushington  have  been  paid.  My  Lord  has  gone  fully  into 
the  authorities  to  shew^  that  the  land  need  not  be  the  same  or  the 
defendant  the  same,  provided  that  the  question  be  the  same.  Here, 
we  have  the  plaintiff  precisely  the  same,  the  question  to  be 
tried  precisely  the  same,  and  the  same  defendants  in  reality, 
although  not  nominally  the  same.  It  is  true  there  was  no  verdict 
in  the  former  case  ;  but  there  is  the  unmistakeable  expression  of 
opinion  by  the  jury,  and  the  election  of  the  plaintiff  s  counsel  to  be 
nonsuited,  which  for  all  practical  purposes  amounts  to  a  finding  of 
the  jury.  It  seems  to  me  that,  according  to  all  the  decisions,  we 
are  bound  to  accede  to  this  application.  With  regard  to  the 
notice  to  proceed,  given  under  s.  202  of  the  Common  Law  Proce- 
dure Act,  1852,  I  apprehend  the  meaning  and  effect  of  that  is 
this, — "  Proceed  according  to  the  practice  of  the  Court,  but  sub- 
ject to  any  obstacles  which  the  law  allows  us  to  place  in  your 
way."  I  cannot  help  feeling  that,  under  some  circumstances, 
though  certainly  not  under  those  of  the  present  case,  it  might  be 
a  hardship  on  the  plaintiff  to  be  prevented  from  proceeding  until 
so  large  a  sum  has  been  paid.  But  all  we  can  do  is  to  administer 
the  law^  as  we  find  it.  The  same  title  being  in  question,  and  the 
parties  being  substantially  the  same,  the  plaintiff  is  so  far  bound 
by  the  decision  in  the  former  action  that  the  litigation  cannot 
proceed  until  the  costs  already  incurred  have  been  paid. 
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Brett,  J.    The  plaintiff  brought  an  action  of  ejectment,  in  1872 
which  he  failed,  and  the  costs  of  which  he  was  bound  to  pay.  Tichbokne 
Another  action  is  pending  for  the  trial  of  precisely  the  same  mostyn. 
question  which  was  at  issue  in  the  first  action  ;  and  the  defendants 
i    have  made  the  ordinary  application  for  a  stay  of  the  proceedings 
j    until  the  costs  of  the  first  action  are  paid.    Upon  such  an  applica- 
tion, I  apprehend,  the  Court  is  bound  to  consider  not  only  the 
condition  of  the  plaintiff,  but  that  of  the  defendant  also.  This 
motion,  it  is  true,  involves  the  payment  of  a  very  large  sum  of 
money  ;  but  it  must  be  remembered  that  the  defendant, — that  is, 
the  real  defendant, — has  already  been  called  upon  to  disburse  a 
very  large  sum,  and  will  be  forced,  if  this  action  goes  on,  to  incur 
considerable  further  expense,  in  defending  his  title  against  a  claim- 
ant who  is  not  in  a  condition  to  pay  costs. 

Mr.  Giffard  has  urged  several  objections  against  the  propriety  of 
making  this  rule  absolute.  In  the  first  place,  he  insisted  that  the 
!  case  did  not  come  within  the  ordinary  rule,  because  the  parties 
I  w^ere  not  the  same  in  both  actions.  He  did  not  contend  that  the 
plaintiff  was  not  the  same,  or  that  the  question  in  issue  was  not  the 
I  same  :  but  he  said  that  the  defendants  in  the  two  actions  were  not 
!  the  same.  I  think  he  failed  to  make  that  out.  The  infant  heir  is 
j  the  real  defendant  in  both  actions.  But,  even  if  that  were  not  so, 
j  Doe  d.  Brayne  v.  Bather  (1)  is  a  distinct  authority  to  shew  that  it 
i  is  not  necessary  that  the  defendants  should  be  identically  the  same. 

I The  decision  is  founded  on  the  fact  of  the  plaintiff  being  the  same, 
!  and  the  defendant  being  subjected  to  costs  as  against  a  plaintiff 
j  who  is  unable  to  pay  costs,  and  who  has  not  paid  the  costs  of  a 
s  I  former  action  in  which  precisely  the  same  question  was  raised. 
)•  Mr.  Giffard  next  contended  that,  even  tlioiigh  the  case  prima 
11'  I  facie  fell  within  the  rule  of  practice  which  has  been  referred  to,  the 
iS,  defendants  have  waived  their  right  to  avail  themselves  of  it,  on  the 
be  ,  ground  that  they  have  allowed^-lie  plaintiff  to  take  steps  since  the 
itil  former  trial.  But  the  cases  cited  by  Mr.  Mattlicws  seem  to  me  to 
ter  j  be  conclusive  on  that  point.  Indeed  Harvey  d.  Bcal  v.  BaJcer{2)  is 
tlie  a  much  stronger  case  tlian  this.  It  was  then  said  that  the  service  of 
nii !  the  notice  to  proceed,  under  s.  202  of  the  Common  Law  Procedure 
1  Act,  1852,  operated  as  a  waiver ;  and  Midler  v.  Gernoii  (o)  was 
(1)  12  Q.  13.  941.        (2)  2  Dowl.  (N.S.)  75.    '     (r>)  3  Taunt.  272. 
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1872  cited  as  an  authority  for  that  position.  But  there  the  defendant 
TicHBOENE  obtained  an  indulgence,  and  then  sought  to  defeat  the  condi- 
MosTYN  ^^^^  upon  which  it  had  been  granted  to  him.  Here,  however,  the 
defendants  have  obtained  no  indulgence.  The  notice  was  served  in 
the  ordinary  course,  and  at  the  proper  time.  It  was  then  said  that 
the  present  application  is  inconsistent  with  that  notice.  I  do  not 
think  it  is.  I  do  not  see  why  the  two  may  not  stand  together.  I 
see  nothing  inconsistent  in  the  Court  saying  to  the  plaintiff,  "  You 
shall  not  proceed  further  with  this  action  until  you  have  paid  the 
costs  of  the  former  action,"  notwithstanding  he  is  bound  by  the 
notice  under  s.  202  to  proceed  to  trial  within  twenty  days,  under 
pain  of  having  judgment  signed  against  him.  If  the  amount  of 
costs  had  been  small,  there  would  have  been,  no  pretence  for  sug- 
gesting any  hardship.  I  therefore  think  Mr.  Giffard  has  failed  to 
shew  that  the  defendants  have  waived  their  right  to  apply  for  this 
conditional  stay  of  the  proceedings. 

Then  he  submitted  that  this  is  an  application  to  the  discretion 
of  the  Court,  and  that  the  rule  upon  which  we  are  acting  is  not  an 
inflexible  one.  Doe  d.  Bees  v.  Thomas  (1)  shew^s  that  the  rule  is 
not  inflexible.  I  go  further.  If  Mr.  Giffard  could  have  made  out 
that  by  any  act  of  the  defendants,  or  any  negligence  on  the  defend- 
ants' part,  the  plaintiff  was  prejudiced  to  the  extent  of  being  pre- 
vented from  having  a  fair  trial  upon  the  former  occasion,  although 
nothing  approaching  to  fraud  could  be  suggested,  the  Court  ought 
not  to  interpose  to  prevent  a  second  trial.  But  I  think  he  failed 
to  make  this  out. 

Upon  the  whole,  I  see  nothing  of  which  the  plaintiff  has  a  riglit 
to  complain.  His  counsel  deliberately  elected  to  withdraw  the 
case  from  the  jury,  after  having  had  ample  time  to  consider  whether 
or  not  they  had  any  answer  to  give  to  the  case  brought  forward 
on  the  part  of  the  defendants.  They  were  entitled  to  adopt  that 
course ;  and,  if  I  might  say  so,  I  think  they  exercised  a  very  wise 
discretion;  and  the  plaintiff  cannot  now  be  heard  to  complain 
that  he  has  not  had  a  fair  trial. 

I  therefore  see  no  ground  for  talking  this  case  out  of  the  ordinary 
rule,  and  think  the  defendants  are  entitled  to  succeed  upon  this 
motion.    But  there  is  one  peculiarity  in  this  case  which  I  think 

(1)  2  B.  &  C.  622. 
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justifies  us  in  somewhat  modifying  the  rule.    I  refer  to  the  large  1872 

amount  of  costs  which  the  plaintiff  is  called  upon  to  j)ay,  and  Tichborne 

to  the  fact  of  the  defendants  having  served  the  plaintiff  with  a  Mos-iyn. 

notice  to  proceed  within  twenty-one  days,  under  s.  202  of  the 

Common  Law  Procedure  Act,  1852.    The  Court  has  a  right  to 

take  into  consideration  the  fact  that  the  defendants  who  make 

this  motion  to  stay  the  proceedings  are  the  persons  who  gave  the 

notice  to  proceed.    I  quite  agree  with  my  Lord,  to  whom  all  the 

facts  are  known,  that  the  claimant  is  not  entitled  to  any  great 

sympathy  on  account  of  the  largeness  of  the  sum  he  is  called  upon 

to  pay,  seeing  that  the  funds  for  the  promotion  of  this  litigation 

have  notoriously  been  furnished  by  other  people,  who,  unless  they 

are  firmly  convinced  of  the  justice  of  the  plaintiff's  claim,  are 

doing  terrible  injustice  to  the  infant  possessor  of  these  estates. 

But  I  think,  in  common  justice,  the  plaintiff  should  have  an 

opportunity  afforded  him  to  obtain  the  means  of  paying  the  costs, 

and  that  the  time  for  proceeding  to  trial  in  this  action  should  be 

extended,  as  suggested  by  my  Lord. 

Geove,  J.,  concurred. 

Bule  ahsoluie. 

Attorneys  for  plaintiff:  Gorton  &  de  Fivas. 
Attorneys  for  defendants :  Cidlington  &  Slaughter. 
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1872  TAPSCOTT  and  Others  v.  BALFOUR  and  Another. 

Bliip  and  Shipping — Charterparty — Demurrage — Lay  Days,  commencement  of 
— '*  Load  in  the  usual  and  customary  manner  " — Dock  Begulations. 

It  was  agreed  Iby  charterparty  between  plaintiffs  and  defendants  that  the 
plaintiffs'  ship  should  proceed  direct  to  any  Liverpool  or  Birkenhead  dock,  as 
ordered  by  the  defendants,  and  there  load  in  the  usual  and  customary  manner  a 
cargo  of  coals,  the  vessel  to  be  loaded  at  the  rate  of  100  tons  per  working  day. 
The  defendants  directed  that  the  ship  should  proceed  to  the  W.  Dock  at  Liver- 
pool. Cargoes  of  coal  are  supplied  at  the  docks  at  Liverpool  through  the  agency 
of  the  agents  for  various  collieries,  and  are  most  usually  loaded  in  the  W. 
Dock  from  "  tips,"  of  which  there  are  only  two  in  the  dock,  and  by  the  dock 
regulations  no  coal  agent  is  permitted  to  have  more  than  three  vessels  in  the  dock 
at  a  time.  Though  coal  is  generally  loaded  in  the  V/.  Dock  from  tips,  it 
can  be,  and  not  unfrequently  is,  loaded  from  lighters.  The  plaintiffs'  ship 
^  was  ready  to  go  into  the  dock  on  the  3rd  of  July,  but  was  not  allowed  to  enter 
because  the  coal  agents  employed  by  the  defendants  to  supply  the  cargo  had  three 
vessels  already  in  the  dock,  and  two  others  in  turn  to  go  in.  She  was  allowed  to 
go  into  the  dock  on  the  11th  of  July,  but  could  not  get  under  the  tips  for  some 
time  owing  to  the  number  of  vessels  in  turn  to  go  under  them  before  her  : — ■ 

Held,  in  an  action  for  demurrage  on  the  charterparty,  that  the  lay  days  did 
not  commence  at  the  time  when  the  ship  was  ready  to  enter  the  dock,  as  con- 
tended by  the  plaintiffs,  nor  at  the  time  when  she  got  under  the  tips,  as  contended 
by  the  defendants,  but  at  the  time  when  she  got  into  the  dock. 

Broivn  v.  Johnson  (10  M.  &  W.  331)  followed. 

Declaeation  for  that  it  was  by  a  certain  charterparty  agreed 
by  and  between  the  plaintiffs  and  the  defendants  amongst  other 
things  that  the  plaintiffs'  ship  Emerald  Isle,  of  1696  tons,  or 
thereabouts,  then  lying  in  the  port  of  Liverpool,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  should 
with  all  possible  dispatch  proceed  direct  to  any  Liverpool  or 
Birkenhead  dock,  as  ordered  by  the  defendants,  and  there  load  in 
the  usual  and  customary  manner  a  full  and  complete  cargo  of  coals 
which  the  defendants  bound  themselves  to  ship  not  exceeding 
what  she  could  reasonably  stow  and  carry  over  and  above  her 
tackle,  &c.,  and  being  so  loaded  should  proceed  to  Valparaiso  for 
orders  to  discharge  at  one  safe  port  between  Valparaiso  and  Callao 
both  inclusive,  or  so  near  thereto  as  she  might  safely  get  and  de- 
liver the  same  in  manner  agreed  by  the  said  charterparty,  certain 
perils  and  casualties  during  the  said  voyage  excepted,  freight  to 
be  paid  on  unloading  and  right  delivery  of  the  cargo  at  a  certain 
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rate  and  in  manner  stipulated  in  the  said  chart erparty.  the  vessel  1872 
to  be  loaded  by  the  defendants  at  the  rate  of  100  tons  per  working  tapscott 
day,  freighters  having  the  option  of  naming  the  stevedore  upon  g^j^pQ^g 
certain  terms  in  the  said  charterparty  agreed,  and  the  cargo  to 
be  unloaded  as  customary  at  the  average  rate  of  forty  tons  per 
working  day,  and  freighters  to  pay  demurrage  at  the  rate  of  4cZ. 
per  ton  register  per  diem,  except  in  case  of  riot,  strike  of 
pitmen  or  other  unavoidable  accident  which  might  prevent  the 
loading  or  delivery  of  the  cargo — loading  not  to  commence  before 
the  1st  of  July.    Averment  of  performance  of  conditions  prece- 
dent.   Breach :   that  the  defendants,  though  not  prevented  by 
riot,  &c.,  did  not  cause  the  said  cargo  to  be  loaded  on  board  the 
said  vessel  according  to  the  terms  and  at  the  date  mentioned  in 
the  said  charterparty. 

Second  count,  for  that  in  consideration  that  the  plaintiffs  would 
enter  into  and  sign  the  charterparty  in  the  first  count  mentioned, 
the  defendants  promised  the  plaintiffs  that  they  would  procure  for 
the  plaintiffs  within  a  reasonable  time  in  that  behalf  a  certain 
order  or  certificate,  to  wit,  an  order  or  certificate  which  would 
enable  the  plaintiffs'  said  vessel  to  enter  the  said  Liverpool  or 
Birkenhead  dock  as  ordered  by  the  defendants  pursuant  to  the 
charterparty,  and  there  obtain  a  berth,  and  there  load  the  said 
cargo  of  coal  from  the  defendants  or  their  agent.  Averment  of 
performance  of  conditions  precedent.  Breach  :  that  the  defendants 
did  not,  within  a  reasonable  time  in  that  behalf,  procure  for  the 
plaintiffs  an  order  or  certificate  which  would  enable  the  said  vessel 
to  enter  the  said  dock  as  ordered,  and  there  obtain  a  berth  and 
load  as  aforesaid. 

Common  counts  for  demurrage,  and  money  due  on  accounts 
stated. 

The  plaintiffs'  particulars  of  demand  claimed  the  sum  of  503/. 
12s.  for  twenty-one  days'  demurrage  of  the  Emerald  Isle,  at  4(?. 
per  ton  register,  as  per  charterparty. 

Pleas  to  first  and  second  counts,  denial  of  tlie  promise,  and 
the  breach.  To  the  residue  of  the  declaration,  never  indebted, 
and  set-off. 

Issues. 

At  the  trial,  which  took  place  in  the  Passage  Court  of  Liver- 
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1872  pool  before  the  assessor,  the  following  facts  were  proved  or 
Tapscott    admitted  by  the  parties : — 

Balfour  defendants  entered  into  the  charterparty,  the  terms  of 

which  are  set  out  in  the  declaration,  with  the  plaintiffs  for  the 
charter  of  the  plaintiffs'  ship,  Emerald  Isle.  The  defendants 
ordered  the  vessel  to  proceed  to  the  Wellington  Dock,  at  Liver- 
pool, to  load.  On  the  3rd  of  July,  the  'vessel  was  ready  to  go 
into  the  dock. 

It  appeared  that  the  most  usual  mode  of  loading  coal  in  the 
Wellington  Dock,  is  by  means  of  "tips"  or  "spouts,"  of  which  there 
are  two  in  the  dock,  and  -by  the  dock  regulations,  no  ship  is 
allowed  to  go  into  the  dock  without  an  order  from  a  coal  agent, 
and  no  coal  agent  is  allowed  to  have  more  than  three  vessels  in 
the  dock  at  one  time.    The  defendants'  coal  agents  for  the  purpose 
of  loading  the  Emerald  Isle  at  the  dock,  were  Messrs.  Branckner  & 
Co.    An  order  to  admit  the  Emerald  Isle  to  the  dock  was  given  by 
Mr.  Morgan,  Messrs.  Branckner  &  Co.'s  agent,  on  the  29th  of 
June,  but  the  ship  was  not  permitted  to  go  into  the  dock  until  the 
11th  of  July,  on  account  of  Messrs  Branckner  and  Co.  having 
already  three  vessels  in  the  dock,  and  two  more  upon  the  dock 
books  for  admittance  before  the  Emerald  Isle,   On  the  11th  of  July 
the  Emerald  Isle  was  permitted  to  go  into  the  dock,  but  was  not 
permitted  to  go  under  the  "  spout"  or  "tip  "  until  the  29th  of  July. 
She  could  not  have  commenced  loading  from  the  tips  before  the 
23rd  of  July,  as  other  vessels  were  being  loaded,  five  of  them  being 
the  vessels  of  Messrs.  Branckner  &  Co.    On  the  23rd  of  July  her 
turn  arrived  to  go  under  the  tips,  but  from  that  date  to  the  29th, 
she  was  not  under  the  tips,  as  Messrs.  Branckner  &Co.  had  no  coal 
for  her.    Other  vessels,  some  of  them  being  Messrs.  Branckner's, 
booked  after  the  3rd  of  July,  were  put  under  the  tips  before  the 
29th  of  July. 

From  the  29th  of  July  to  the  7th  of  August,  coals  were  loaded 
on  board  the  ship,  and  it  was  admitted  that  her  cargo  might  have 
been  completed  on  the  8th ;  but  if  she  had  waited  in  the  dock  till 
that  day,  she  would  have  been  neaped,  i.e.,  the  state  of  the  tides 
would  have  prevented  her  getting  out  of  the  dock  for  some  time, 
and  the  captain  therefore  had  her  taken  out  of  the  dock  and  re- 
moved to  a  Birkenhead  dock,  where  her  loading  was  continued 
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from  lighters,  and  completed  by  the  15th  of  August.    It  appeared  1872 
that  though  the  most  usual  method  of  loading  in  the  Welling-  tapscott 
ton  Dock  was  from  the  tips,  the  loading  could  be  and  was  not  p^Jq^j^ 
unfrequently  done  from  lighters. 

On  these  facts  the  verdict  was  entered  for  the  defendants,  leave 
being  reserved  to  the  plaintiffs  to  move  the  Court  of  Common 
Pleas  to  enter  the  verdict  for  the  plaintiffs  for  such  sum  as  the 
Court  should  think  fitj  upon  the  ground  that  there  was  evidence 
of  the  defendants'  liability ;  the  Court  to  have  power  to  dra^v' 
inferences  of  fact. 

A  rule  nisi  was  accordingly  obtained, 

Holher,  Q.C.,  and  Gully,  shewed  cause.  The  question  whether 
demurrage  is  due,  and  if  so,  how  much,  depends  on  the  question 
when  the  time  for  loading  began.  The  plaintiffs'  contention  is 
that  it  began  on  the  3rd  of  July,  when  the  ship  was  ready  to  go 
into  the  dock ;  the  defendants  contend  that  it  did  not  begin  until 
the  23rd  of  July.  In  the  latter  case,  the  loading  was  complete 
within  the  proper  time,  and  no  demurrage  became  due.  It  will 
be  contended  that  there  was  an  implied  promise  to  give  an  order 
to  enable  the  ship  to  go  into  the  dock  and  load  as  soon  as  she  was 
ready  to  do  so.  It  is  submitted  that  no  such  promise  can  be  im- 
plied. The  only  implied  promise  there  could  be,  would  be  to  give 
an  order  to  enable  her  to  go  into  dock  within  a  reasonable  time. 
The  question  what  would  be  a  reasonable  time  must  depend  on  all 
the  circumstances  of  the  case.  There  is  no  finding  of  the  jury  here 
that  the  time  was  unreasonable ;  the  order  was  given  ^^  hich  enabled 
the  plaintiffs'  ship  to  enter  the  dock  in  the  usual  manner,  accord- 
ing to  the  regulations  in  force.  The  fact  that  the  ship  was 
prevented  from  entering  the  dock  until  the  11th  of  July,  did  not 
arise  from  any  fault  of  the  defendants,  but  from  the  crowded  state 
of  the  dock.  The  same  considerations  apply  to  the  delay  in  the 
dock :  the  charterparty  says  that  the  ship  is  to  load  in  the  usual 
and  customary  manner.  The  usual  manner  of  loading  in  the  dock 
is  from  tips,  and  the  practice  is  and  must  be,  that  vessels  have  to 
wait  their  turn  at  the  tips.  It  is  perfectly  well  known  what  the 
practice  as  to  loading  coal  in  the  Liverpool  docks  is :  that  the  coals 
are  supplied  by  a  limited  number  of  agents  for  the  Lancashire^ 
Vol.  VIII.  K  2 
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1872  collieries,  and  that  the  number  of  tips  being  limited,  there  are 
TAPscoTr  regulations  as  to  the  order  of  loading.  The  charterparty  must  be 
Balfou  ^  construed  with  reference  to  the  well-known  course  of  business.  There 
is  no  proof  here  that  the  time  which  elapsed  was  unreasonable. 

With  respect  to  the  period  subsequent  to  the  ship's  leaving  the 
dock,  the  plaintiffs  cannot  recover.  She  might  have  been  com- 
pletely loaded  by  the  8th  of  August,  but  for  the  act  of  the  captain 
in  so  removing  her  from  the  dock.  It  was  unfortunate  for  the  ship- 
owner that  the  state  of  the  tides  was  as  it  happened  to  be,  but  he 
cannot  throw  the  consequences  of  that  on  the  charterers.  [They 
cited  Leidemann  v.  Schultz.  (1)] 

Herschell,  Q.G.,  and  Myhurgh,  supported  the  rule.  It  is  con- 
tended that  upon  the  true  construction  of  the  charterparty  there 
is  a  contract  to  give  the  plaintiffs  an  order  for  some  dock,  into 
which  the  ship  can  get  when  she  is  ready  to  load.  It  is  said  that 
the  defendants  could  not  do  so,  because  the  coal  agents  had  already 
three  vessels  in  the  docks.  The  answer  is,  that  this  results  from 
employing  a  particular  coal  agent.  It  was  admitted  that  other 
vessels,  booked  after  the  plaintiffs',  got  loaded  before  her.  It  is 
unreasonable  that  the  plaintiffs'  vessel  should  have  to  wait,  because 
the  defendants  choose  to  employ  a  particular  agent,  who  happens 
to  have  a  great  many  ships  in  turn  for  loading  before  plaintiffs'. 
The  duties  of  both  sides  under  the  charterparty  must  be  correla- 
tive. The  vessel  is  to  proceed  at  once  to  the  dock  :  it  must  be 
the  defendants'  duty  to  get  her  loaded  when  ready.  If  this  view 
be  correct,  the  lay  days  commenced  on  the  3rd  of  July. 

[Denman,  J.  You  must  admit  that  it  was  for  the  charterer  to 
select  the  coal  agent.  Can  you  put  it  higher  than  that  he  must 
not  make  an  unreasonable  choice  ?  Then  what  evidence  is  there 
that  he  did  so  here  ?] 

It  lies  on  him  to  shew  that  he  could  not  have  enabled  us  to  load 
sooner  by  choosing  some  other  agent. 

[BoYiLL,  C.J.  The  reasonableness  of  the  choice  does  not  depend 
on  the  state  of  things  when  the  vessel  arrives.  The  charterer  must 
give  his  orders  beforehand  in  the  ordinary  course  of  business.  How 
could  he  know  that  the  agent  would  have  three  vessels  in  the  dock 
at  the  time  ?] 

(1)  14  C.  B.  38 ;  23  L.  J.  (CP.)  17. 
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But  if  a  loss  is  to  arise  from  circumstances  of  this  nature,  is  it  1872 
not  more  reasonable  that  the  charterer  who  selects  his  own  agent  Tapscott 
for  his  own  purposes  should  bear  it,  than  the  shipowner,  who  has  b^lfoxje 
nothing  to  do  with  the  agent  ? 

Secondly,  it  is  contended  that  in  any  case  the  lay-days  commenced 
on  the  11th  of  July,  the  day  of  the  ship's  getting^nto  the  dock. 
The  case  of  Brown  v.  Johnson  (1)  is  conclusive  in  the  plaintiff's 
favour  on  this  point.  It  was  there  held  that  the  lay  days  com- 
menced from  the  time  of  the  vessel's  getting  into  the  dock, 
thougli  from  the  crowded  state  of  the  dock  she  did  not  get  io 
the  place  of  unloading  till  later.  The  Court  held  that  the  lay 
days  commenced  when  the  vessel  had  reached  its  usual  place  of 
discharge,  which  was  the  dock,  and  not  any  particular  place  in  the 
dock. 

The  words  "  load  in  the  usual  and  customary  manner"  cannot 
have  the  construction  contended  for  by  the  defendants.  They  are 
part  of  the  ordinary  printed  form  of  any  charterparty,  and  cannot 
be  construed  as  meaning  that  the  lay  days  are  only  to  commence 
when  the  vessel  is  under  the  tips.  Calculated  in  this  way,  the 
demurrage  would  commence  on  the  3rd  of  August,  when  the 
loading  at  the  rate  of  100  tons  a  day  would  have  been  complete  if 
commenced  on  the  11th.  Then  with  reference  to  the  time  to  which 
it  is  to  extend,  it  is  submitted  that  it  must  extend  to  the  15th  of 
August.  The  removal  of  the  ship  from  the  dock  was  not  the 
independent  act  of  the  captain  alone.  The  fair  construction  of 
the  facts  and  correspondence  is,  that  she  was  moved  from  the  dock 
by  arrangement  for  the  benefit  of  both  parties.  If  she  had  been 
neaped  in  the  dock  by  reason  of  defendants'  breach  of  contract, 
the  damages  would  have  been  very  much  increased.  Therefore,  if 
the  loading  ought  to  have  been  complete  by  the  7th,  the  defend- 
ants are  liable  for  this  demurrage  also.  [The  Court  intimated 
tlioir  opinion  that  the  fair  inference  from  the  facts  before  them 
was  that  the  removal  of  the  ship  from  the  dock  had  been  by 
arrangement  for  both  parties'  benefit,  and  the  defendants'  counsel 
admitted  that  this  must  be  taken  to  be  so.] 

[They  also  cited  Kell  v.  Anderson  (2)  ;  Parler  v.  Wi?iIoiv  (3)  ; 

(1)  10  M.  &  W.  331.  (2)  10  M.  &  W.  498. 

(3)  7  K.  &  B.  942  ;  27  L.  J.  (Q.B.)  49. 
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1872      Brereton  v.  Chaj^man  (1)  \  Lawson  v.  Burness  (2) ;  Bobertson  v. 


Tapsoott    Jackson.  (3)] 


Balfoue. 


BoviLL,  C.J.  The  questions  which  we  have  to  decide  in  this 
case  turn  principally  on  the  construction  to  be  placed  on  the  words 
of  the  charterparty.  It  is  provided  that  the  vessel  "  shall  with 
all  possible  dispatch  proceed  direct  to  any  Liverpool  or  Birkenhead 
dock  as  ordered  by  charterers,  and  there  load  in  the  usual  and 
customary  manner  a  full  and  complete  cargo  of  coals  which  they 
bind  themselves  to  ship  .  .  .  The  vessel  to  be  loaded  at  the  rate 
of  100  tons  per  working  day." 

The  question  arises  when  these  working  days  were  to  commence. 
There  is  no  express  stipulation  in  the  charter  as  to  the  time  when 
the  loading  w^as  to  begin,  and  we  must  therefore  consider  what  is 
the  ordinary  rule  on  the  subject.  The  rule  is,  that  when  a  port  is 
named  in  the  charterparty  as  the  port  to  which  the  vessel  is  to 
proceed,  the  lay  days  do  not  commence  upon  the  arrival  of  the 
vessel  in  the  port,  but  upon  her  arrival  at  the  usual  place  of  load- 
ing in  the  port,  not  the  actual  berth  at  which  she  loads,  but  the 
dock  or  roadstead  where  loading  usually  takes  place.  If,  when 
she  arrives  there,  the  place  is  so  crowded  that  she  cannot  load,  the 
loss  must  fall  on  the  charterer ;  the  shipowner  has  done  all  he  was 
required  to  do  when  he  has  taken  his  vessel  to  the  usual  place  of 
loading  in  the  port.  Now,  by  this  charterparty,  the  vessel  was  to 
proceed  to  any  Liverpool  or  Birkenhead  dock  as  ordered  by  the 
charterers.  The  charterers  were  to  have  the  selection  of  the  dock, 
and  they  accordingly  selected  the  Wellington  Dock.  It  seems  to 
me  that  the  effect  of  such  selection  was  precisely  as- if  that  dock 
had  been  expressly  named  in  the  charterparty  originally,  and  the 
agreement  had  been  that  the  vessel  should  proceed  direct  to  the 
Wellington  Dock,  and  when  there  should  load  in  the  usual  and 
customary  manner.  Now,  great  stress  was  laid  on  the  words  "  in 
the  usual  and  customary  manner."  These  words  are,  however,  only 
part  of  the  ordinary  printed  form  of  charterparty,  and  must  be 
taken,  I  think,  to  apply  to  the  mode  of  loading,  and  not  to  the 
place  to  which  the  shipowner  undertakes  that  the  ship  shall 

(1)  7  Bing.  559.  (2)  1  H.  &  C.  396, 

(3)  2  C.  B,  412 ;  1&  L.  J.  (CP.)  28, 
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proceed.    The  meaning  of  these  words  is  referred  to  in  the  case  1872 
of  Lawson  v.  Biirness  (1)  by  Pollock,  C.B.,  who  says :  "  It  appears  Tapscott 
to  me  the  words  '  customary  manner  *  mean  the  mode  of  loading,  BALForR. 
whether  by  a  lighter  or  at  the  wharf." 

It  would  be  giving  such  an  expression  a  very  extended  construc- 
tion to  say  that  it  applies  to  the  place  to  which  the  shipowner 
undertakes  the  vessel  shall  proceed  so  as  to  increase  his  liability  to 
the  extent  here  contended  for.  The  cases  which  may  seem  at 
first  sight  to  bear  out  the  argument  of  defendant's  counsel  are,  it 
seems  to  me,  distinguishable.  In  each  of  them  there  was  an 
express  stipulation  as  to  the  loading,  and  not  merely  the  ordinary 
expression  "  load  in  the  usual  and  customary  manner."  In  the 
case  of  Bdbertson  v.  Jackson  (2)  the  stipulation  was,  that  the  time 
should  run  from  the  time  of  the  vessel  being  ready  to  unload  and 
in  time  to  deliver.  All  turned  on  those  express  words.  So  in 
Leidemann  v.  SchuUz  (3)  the  vessel  was  to  proceed  forthwith  to 
Newcastle-on-Tyne,  and  there  be  ready  forthwith  "in  regular  turns 
of  loading"  to  take  cargo;  and  in  Lawson  v.  Burness  (4)  similar 
expressions  were  used. 

All  these  cases  depended  on  the  express  terms  of  the  charter. 
In  the  present  case,  there  being  no  express  provision  on  the  subject, 
the  ordinary  rule  must  prevail ;  and  treating  the  charter,  as  I  have 
before  said  it  must  be  treated,  viz.  as  though  it  provided  that  the 
ship  should  proceed  direct  to  the  Wellington  Dock,  then  any  loss 
arising  from  the  state  of  the  dock  must  fall,  according  to  the 
authorities,  on  the  charterer,  and  not  on  the  shipowner.  On  the 
other  hand,  if  that  view  be  correct  the  lay  days  did  not  commence 
till  the  vessel  got  into  the  Wellington  Dock.  The  charterparty 
gives  the  right  of  selecting  one  of  several  docks  to  the  charterer,  and 
the  parties  must  be  taken  to  have  known  the  regulations  affecting 
such  dock.  If  by  such  regulations  access  to  the  dock  might  be 
delayed,  the  loss  must  fall  on  the  shipowner,  the  charterer  having 
the  option  of  naming  such  dock.  This  case  is  not  unlike  that  of  KeJl 
V.  Anderson.  (5)  There  the  ship  was  kept  ten  days  at  Gravesend 
because  she  was  entered  by  the  freighters  for  a  meter,  and  couse- 


(1)  1  H.  &  C.  at  p.  400.  (a)  14  C.  B.  38 ;  'IW  L.  ,1.  17. 

(2)  2  C.  B.  412  ;  15  L.  J.  (O.F.)  28.        (4)  1,H.  &  C.  396. 

(5)  10  M.  &  W.  498, 
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1872  quently  was  detained  by  the  harbour  master,  and  not  allowed  to  go 
Tapscott  ^^^to  the  Pool  till  her  turn  arrived  for  a  meter.  It  was  held  that 
the  loss  must  be  sustained  by  the  shipowner.  Mr.  Herschell  urged 
that,  though  the  charterer  might  have  a  right  to  select  a  particular 
dock,  he  had  no  right  to  select  a  particular  agent  to  load  the 
ship.  But  who  is  to  determine  what  agent  is  to  be  employed? 
We  must  take  it  that  it  was  the  usual  course  for  vessels  to  be 
loaded  through  an  agent,  and  that  there  was  nothing  unreasonable 
or  exceptional  in  the  course  pursued  in  this  respect. 

In  Leidemann  v.  SchuUz  (1)  the  argument  was  employed  that  the 
ship  might  have  loaded  at  a  different  spout.  Counsel  said  in  argu- 
ing :  The  case  shews  that  the  defendants  could  have  loaded  the 
ship  earlier  had  the  ship  been  allowed  to  go  to  another  spout;"  but 
the  Lord  Chief  Justice  answers :  "  Yes,  but  with  different  coke, 
and  at  a  higher  price  ;  if  the  captain  may  choose  at  what  spout  he 
will  load,  he  may  next  choose  what  articles  he  will  load  with.  It 
was  not  left  to  the  jury  to  say  whether  the  charterer  had  sent  the 
ship  improperly  to  an  incumbered  spout."  So  here,  I  say,  if  it 
were  intended  to  rely  on  anything  unreasonable  and  improper  in 
the  selection  of  the  agent,  the  defendants'  counsel  should  have 
insisted  on  that  question  being  left  to  the  jury,  but  no  such  ques- 
tion having  been  submitted  to  them,  and  it  being  the  usual  course 
to  employ  an  agent,  we  must  now  assume  that  there  was  nothing 
unreasonable  and  improper  in  the  selection  that  was  made. 

This  disposes  of  the  ckim  for  demurrage  so  far  as  it  depends  on 
the  contention  that  the  lay  days  commenced  on  the  3rd  of  July, 
and  leaves  it  to  depend  on  the  contention  that  they  commenced 
on  the  arrival  of  the  ship  in  the  dock  on  the  II th.  I  am  of 
opinion  that  the  lay  days  did  commence  on  the  llth,  and  that  the 
charterers'  responsibility  therefore  dates  from  that  time.  A  subor- 
dinate question  was  raised  whether  such  responsibility  continued 
during  the  time  occupied  by  the  vessel's  going  to  a  Birkenhead 
dock  and  completing  her  loading  there.  Of  course  if  this  had  been 
done  for  the  shipowner's  convenience  only  he  could  make  no  claim 
in  respect  of  the  time  so  occupied,  but  it  appears  to  me,  looking  to 
the  circumstances  of  the  case  and  the  correspondence  between  the 
parties,  that  the  proper  inference  to  draw  is  that  this  course  was 
(1)  14  C.  B.  38 ;  23  L.  J.  (CP.)  17. 
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adopted  by  mutual  consent  to  avoid  more  serious  loss.    I  am,  i872 
therefore,  of  opinion  that  the  verdict  must  stand  for  the  whole  tappcott 
amount  of  demurrage  calculated  from  the  time  when  the  loading 
ought  to  have  been  complete  if  commenced  from  the  time  of  the 
vessel's  going  into  dock  to  the  completion  of  her  loading  ;  that  is 
to  say,  twelve  days'  demurrage  amounting  to  329?.  4s. 

Denman,  J.  I  am  of  the  same  opinion.  I  think  the  question, 
when  fully  considered,  turns  chiefly  on  the  construction  of  the  char- 
terparty.  It  seems  to  me  on  the  true  construction  of  that  instru- 
ment that  on  the  day  when  the  ship  arrived  in  the  dock  the  ship- 
owner had  done  all  that  he  was  bound  to  do.  At  first  I  doubted 
whether  the  words  "  usual  and  customary  manner  "  might  not  have 
a  larger  signification  than  upon  further  consideration  I  am  disposed 
to  give  them.  The  ship  is  to  proceed  direct  to  any  Liverpool  or 
Birkenhead  dock  as  ordered  by  the  charterers.  That  stipulation  is 
fulfilled  directly  the  ship  arrived  in  the  Wellington  Dock.  She  is 
then  to  load  in  the  usual  and  customary  manner.  It  is  argued 
that  those  words  import  the  consideration  that  the  loading  can 
only  be  done  at  a  particular  spot  in  the  dock,  and  that  there  can 
be  no  liability  for  demurrage  till  the  vessel  reaches  that  spot.  I 
do  not  think  the  evidence  supported  that  view.  There  was  evi- 
dence that  the  loading  was  not  unusually  effected,  not  from  the 
spout,  but  from  lighters.  It  would,  I  think,  be  well  within  the 
terms  of  this  charter  if  the  loading  had  so  taken  place.  If  this  be 
so,  it  is  impossible  to  say  that  the  words  "  usual  and  customary 
manner  "  are  equivalent  to  a  provision  that  demurrage  shall  not 
begin  till  the  vessel  has  arrived  at  a  particular  spout.  With  re- 
spect to  the  period  up  to  which  the  demurrage  must  be  calculated, 
I  agree  with  my  Lord. 

liiile  absolute. 

Attorney  for  j^laintifis  :  Wynne,  for  Forsluno  &  Hairl-ins. 
Attorneys  for  defendants  :  Chester,  UrquJiayt,  Bnsliby,  (£•  Mai/hew, 
for  JS'orris. 
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[IN  THE  EXCHEQUER  CHAMBEE.] 

JEWSBURY  V.  MUMMERY. 

Executor — Plene  Adminidravit — Judgment  of  Assets — Devastavit — Assent  of 
Creditors  to  misapplication  of  Assets — Estoppel. 

Til  an  action  against  an  executor  a  plea  of  plene  administravit  was  pleaded,  and 
the  action  having  been  referred,  the  arbitrator  found  against  the  defendant  upon 
the  plea,  and  the  plaintiff  accordingly  signed  judgment.  The  plaintiff  afterwards 
brought  his  action  upon  the  judgment  against  the  defendant,  suggesting  a  devas- 
tavit. The  defendant  sought  to  set  up,  by  way  of  defence,  facts  which  tended  to 
shew  that,  though  assets  had  come  to-his  hands  before  the  judgment,  and  had  been 
illegally  appropriated,  such  misappropriation  had  taken  place  with  the  consent  and 
concurrence  of  the  plaintiff,  and  that  he  was  therefore  estopped  from  complaining 
ofit:— 

Held  (affirming  the  decision  of  the  Court  below),  that  if  the  facts  which  the 
defendant  sought  to  set  up  amounted  to  a  defence,  they  might  have  been  rendered 
available  under  the  plea  of  -plene  administravit,  and  the  defendant  could  not, 
therefore,  set  them  up  as  negativing  the  devastavit. 

Appeal  from  the  decision  of  the  Court  of  Oommon  Pleas,  dis- 
charging a.  rule  calling  on  the  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  entered  for  the  defendant,  or  why  a  special 
case  should  not  be  stated  between  the  parties,  pursuant  to  leave 
reserved. 

Declaration  by  the  plaintiff,  as  the  public  officer  of  the  Glouceg- 
tershire  Banking  Company,  stated  that  a  judgment  had  been  re- 
covered by  the  plaintiff,  as  such  public  oflScer,  in  the  Court  of 
Common  Pleas  against  the  defendant,  as  executor  of  William 
Shackleford,  deceased,  for  the  sum  of  2374/.,  to  be  levied  of  the 
goods  and  chattels  of  the  testator  in  the  hands  of  the  defendant, 
which  judgment  remained  unsatisfied,  and  suggested  a  devastavit 
by  the  defendant  of  the  goods  of  the  testator,  which  at  the  time  of 
the  judgment  had  come  to  the  defendant's  hands. 

Pleas :  1.  Not  guilty ;  2.  For  a  defence  on  equitable  grounds  that 
the  said  acts  complained  of  in  the  declaration  were  committed  by 
the  defendant  with  the  full  knowledge,  approbation,  privity,  and 
concurrence  and  leave  of  the  said  banking  company,  and  that  the 
said  company  acted  as  the  agents  of  the  defendant  in  committing 
the  same,  wherefore  the  defendant  says  that  the  plaintiff  ought  not 
to  be  admitted  to  aver  that  the  defendant  eloigned,  wasted^  con- 
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verted,  and  disposed  of  the  said  goods :  3.  The  Statute  of  Limi-  1872 
tations.  Jewsbuky 

Issues  thereon.  ^  ^    ^  Mummery. 

The  trial  took  place  before  Willes,  J.,  at  the  sittings  after 
Michaelmas  Term,  1870,  in  London.  The  plaintiff  put  in  the 
judgment  roll  in  the  former  action  between  the  same  parties.  It 
appeared  by  the  roll  that  this  action  was  by  the  plaintiff,  as  public 
officer  of  the  banking  company,  against  the  defendant,  as  such  exe- 
cutor as  aforesaid,  for  breach  of  a  covenant  made  by  the  defendant's 
testator  for  repayment  to  the  banking  company  of  certain  sums 
advanced  by  the  company  to  the  testator  upon  demand  and  for 
keeping  up  the  payment  of  the  premiums  on  certain  policies  of 
insurance.  To  this  action  the  defendant  pleaded,  inter  alia,  a 
plea  of  plene  administravit.  It  further  appeared  that  the  action 
had 'been  referred  by  judge's  order  to  an  arbitrator,  who  found  all 
the  issues  for  the  plaintiff;  and  also  that  a  sum  of  23741.  was  due 
to  him,  as  the  public  officer  of  the  banking  company,  from  tes- 
tator's estate,  and  that  the  defendant,  at  the  time  of  the  com- 
mencement of  the  said  action,  and  since,  had  assets  of  the  testator 
in  his  hands  to  be  administered  to  the  value  of  the  said  sum  of 
2374Z.J  wherewith  the  defendant  might  have  satisfied  the  plaintiff 
in  such  amount. 

The  plaintiff  also  put  in  the  writs  of  fi.  fa.  issued  to  the  sheriffs  of 
Middlesex  and  Gloucestershire  against  the  goods  of  the  testator, 
and  the  return  of  nulla  bona  to  such  writs. 

The  defendant  proposed  to  give  evidence  relating  to  the  tes- 
tator's estate,  and  the  administration  thereof,  at  a  time  previous  to 
the  said  former  action  and  judgment  roll,  to  shew  the  nature  of  tlio 
evidence  on  which  the  arbitrator  to  whom  the  said  action  was 
referred  had  made  his  award;  and  in  particular  ho  proposed  to 
shew  that  it  had  appeared  before  the  said  arbitrator  that  a  banking 
account  had  been  opened  by  the  executors  of  the  testator,  of  whom 
the  defendant  was  the  survivor,  with  the  Gloucestershire  Banking 
Company,  to  which  account  the  company  transferred  a  certain  sum 
of  money,  the  residue,  after  discharging  the  balance  due  from  the 
testator  on  his  current  account,  of  the  produce  of  a  certain  policy 
of  assurance,  by  which  the  said  current  account  was  secured,  that 
sums  of  money  had  been  paid  into  the  said  account  to  an  amount 
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1872  exceeding  the  whole  amount  of  the  debt  remaining  due  to  the  said 
Jewsbury  company  from  the  testator's  estate,  and  that  the  said  company  had 
MuamERY.  permitted  the  whole  amount  so  paid  in  to  be  drawn  out  by  cheques 
more  than  six  years  before  this  action,  instead  of  applying  the 
same  to  the  payment  of  the  testator's  debt.  That  some  of  the  said 
cheques  appeared  by  their  form  to  be  payments  on  account  of 
other  than  specialty  debts,  and,  further^  that  the  defendant  had 
not  in  his  actual  possession  any  assets  of  the  testator  within  six 
years  before  this  action ;  but  the  learned  judge  held  that  the  de- 
fendant was  estopped  by  the  judgment  from  denying  that  he 
had,  at  the  date  thereof,  assets  in  his  hands  of  the  testator,  out  of 
which  he  might  have  satisfied  the  plaintiff's  debt,  and  that  the 
proposed  evidence  could  not  be  given. 

The  verdict  was  entered  by  agreement  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  to  enter  the  verdict  for 
him  on  the  understanding  that  the  Court  was  to  deal  first  with 
the  question  of  estoppel,  and  that  if  the  Court  should  hold  that 
the  defendant  was  not  estopped  from  giving  the  proposed  evidence, 
then  the  facts  should  be  stated  in  the  form  of  a  special  case,  A 
rule  nisi  was  accordingly  obtained  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  defendant,  or  why  a  special  case 
should  not  be  stated  between  the  parties,  on  the  ground  that  the 
defendant  was  misled  by  the  conduct  of  the  plaintiff  in  the  distri- 
bution of  the  assets,  and  the  plaintiff  was  thereby  precluded  from 
complaining  of  the  insufficiency  of  assets,  and  that  the  defendant 
was  at  liberty  to  shew,  and  did  shew,  of  what  the  devastavit  com- 
plained of  consisted,  and  that  it  was  barred  by  the  Statute  of 
Limitations,  and  was  not  estopped  from  so  doing  by  the  judgment 
against  him. 

This  rule  was  discharged  by  the  Court  of  Common  Pleas,  against 
whose  decision  the  defendant  appealed. 

Giffard,  Q.C.  (W.  G.  Harrison  with  him),  for  the  defendant,  the 
appellant.  The  defendant  now  seeks  to  shew  that  there  has  been 
no  devastavit  as  against  the  plaintiff ;  that  the  acts  which  are 
alleged  to  amount  to  one  consisted  of  the  application  of  assets  to 
simple  contract  debts,  and  that  such  application  took  place  with 
the  consent  and  concurrence  of  the  banking  company,  and  tie 
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defendant  was  thereby  misled  in  the  distribution  of  the  assets;  1872 
and  therefore  the  plaintiff,  as  representing  the  company,  is  estopped  j^^vsbu] 
from  complaining  of  it.  Mummei 

[Kelly,  C.B.   Ought  not  the  defendant  to  have  availed  himself 
of  this  defence  under  the  plea  of  plene  administravit  ? 

Beamwell,  B.  You  seek  to  say  that  the  defendant  did  not 
waste  the  assets  after  the  judgment,  because  he  wasted  them 
before,  with  the  plaintiff's  consent  ?] 

It  is  contended  that  the  defendant  could  not  have  availed  him- 
self of  this  defence  under  the  plea  of  plene  administravit.  The 
former  action  is  not  against  the  defendant  in  his  personal  capacity, 
but  merely  as  representing  the  estate  of  the  testator,  and  the  only 
question  on  the  plea  of  plene  administravit  is,  whether  there  were 
assets,  and  whether  they  have  been  legally  appropriated.  It  is 
only  when  the  plaintiff  proceeds  against  the  executor  in  his  per- 
sonal capacity,  and  complains  of  a  misappropriation  of  assets,  that 
the  executor  can  shew,  in  answer,  that  though  there  were  assets, 
and  there  was  such  a  misappropriation,  the  plaintiff  is  estopped 
from  taking  advantage  of  it  because  he  consented  to  it.  The 
equity  out  of  which  the  estoppel  arises  attaches  to  defendant  in 
his  personal  capacity  only. 

[Blackburn,  J.  It  seems  to  me  that,  if  there  be  an  estoppel 
now,  there  was  equally  one  under  the  plea  of  plene  administravit.] 

[He  cited  notes  to  Whecdleij  v.  Lane  (1) ;  Mara  v.  Quin.  (2)] 

Anstie,  for  the  plaintiff,  the  respondent,  was  not  called  upon. 

Kelly,  C.B.  I  am  of  opinion  that  the  judgment  of  the  Court 
of  Common  Pleas  should  be  affirmed.  In  this  case  the  plaintiff 
commenced  an  action  against  tlie  defendant  as  executor  to  recover 
the  amount  of  the  debt,  and  to  this  action  there  was  a  plea  of 
plene  administravit.  The  issue  on  that  plea  was  found  for  the 
plaintiff.  The  plaintiff  then  proceeds  upon  tlu^  judgment,  sug- 
gesting a  devastavit,  and  the  defence  now  sought  to  bo  set  up  is 
that,  although  before  the  judgment  assels  had  C(>me  to  the  hands 
of  the  executor,  and  were  not  legally  appropriated  to  the  payment 
of  debts,  such  misappro])riation  took  place  with  the  consent,  ov 
perhaps  even  at  the  instance  of  the  plaintiff;  and  conscqnenlly, 

(1)  1  Wms.  SaiUKl.  210  c,  219  d.  (2)  G  T.  W.  1. 
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1872  with  respect  to  the  moneys  so  appropriated,  there  is  nothing  which 
Jewsbuby  can  now  rely  upon  as  a  devastavit.  The  question  arises  whether 
MuMMEEY  ^^^^^  offered  in  evidence  to  negative  the  devastavit  could 
not  have  been  offered  in  evidence  before  the  arbitrator  on  the  plea 
of  plene  administravit,  and  if  they  could,  whether  they  are  not  now 
inadmissible.  Now,  it  seems  to  me  that,  if  these  facts  amount  to  an 
answer  to  the  suggestion  of  a  devastavit,  it  is  because  they  shew 
that  as  against  the  plaintiff  this  money  must  be  treated  as  having 
been  legally  appropriated ;  and  the  same  defence,  based  upon  the 
very  same  facts,  might  have  been  raised  upon  the  plea  of  plene 
administravit.  If  the  defendant  could  have  shewn  before  the 
arbitrator  that,  though  assets  had  come  to  his  hands,  he  had  parted 
with  them  under  circumstances  which  precluded  the  plaintiff  from 
alleging  that  they  had  not  been  duly  administered,  clearly  that 
would  have  been  a  defence  under  the  plea  of  plene  administravit. 
Therefore  one  of  two  things  must  have  been  the  case  ;  either  the 
evidence  upon  which  the  defendant  now  seeks  to  rely  was  not 
offered  before  the  arbitrator  upon  the  plea  of  plene  administravit, 
and  then  the  issue  on  that  plea  was  rightly  found  against  the  de- 
fendant ;  or  if  offered,  the  arbitrator  must  have  considered  tbat 
the  facts  proved  did  not  amount,  as  against  the  plaintiff,  to  a  due 
administration  of  the  assets  that  had  come  to  the  defendant's 
hands.  If  they  had  amounted  to  such  an  administration,  the  de- 
fendant would  clearly  have  been  entitled  to  have  the  issue  found 
for  him. 

If  it  be  the  case  that  the  defence  now  sought  to  be  set  up 
would  have  been  available  under  the  plea  of  plene  administravit, 
it  is  clear,  upon  the  general  principles  of  law,  that  the  defendant, 
having  omitted  to  set  it  up  when  he  might  have  done  so,  cannot 
now  avail  himself  of  it.  It  would  go  to  negative  the  correctness 
of  the  judgment  that  the  plaintiff  has  obtained  in  the  former 
action,  and  to  shew  that  he  was  not  entitled  to  succeed  upon  the 
plea  of  plene  administravit.  It  appears  to  me  that  there  canno 
be  any  substantial  doubt  that  the  defendant  is  estopped  from 
setting  up  any  such  defence. 

Br  AM  WELL,  B.,  concurred. 

Channell,  B.   I  am  of  the  same  opinion.    The  facts  of  the 
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case  are  short  and  simple,  and  there  does  not  seem  to  me  to  be  1872 
much  difficulty  in  arriving  at  a  conclusion  upon  the  point  raised  Jewsbury 
before  us.  In  the  former  action  there  was  a  plea  of  plene  ad-  j^j^-jj^j-p^y 
ministravit,  upon  which  issue  was  joined.  It  was  clear  that  assets 
had  come  to  the  defendant's  hands  as  executor,  and  the  question 
was  whether  he  had  fully  administered  them.  These  sums  of 
money  were,  no  doubt,  not  properly  appropriated,  because  they 
were  applied  to  simple  contract  debts  while  there  were  specialty 
debts  outstanding.  Now,  if  the  defendant  could  rely  upon  the 
fact  that  such  misappropriation  took  place  at  the  plaintiff's  request, 
or  under  circumstances  in  which  the  plaintiff  had  misled  the  de- 
fendant into  so  applying  them,  it  is  clear  that  this  would  go  to 
shew  that  these  sums  of  money  were  not,  as  between  the  plaintiff 
and  the  defendant,  assets  in  the  hands  of  the  defendant.  It  is 
impossible,  it  appears  to  me,  to  contend  that  these  facts,  if  a 
defence,  could  not  have  been  set  up  under  the  plea  of  plene  ad- 
ministravit.  That  being  so,  it  appears  to  me  that  the  defendant 
cannot  now  set  them  up  under  a  traverse  of  the  devastavit. 

Blackburn,  J.  I  am  of  the  same  opinion.  It  cannot,  I  think, 
be  contended  that,  if  the  defendant  had  an  opportunity  of  relying 
upon  these  facts  as  a  defence  in  the  former  action,  he  can  now, 
having  let  such  opportunity  go  by,  set  them  up  as  a  defence  as 
negativing  a  devastavit.  The  rule  of  equity  was  held  to  be  in  this 
respect  the  same  as  that  of  law  as  long  ago  as  Lord  Hardwicke's 
time,  in  the  case  of  Bamsden  v.  Jackson.  (1)  The  simple  question, 
therefore,  is  whether  the  defendant  could  have  made  use  of  these 
facts  as  a  defence  in  the  former  action.  It  is  clear  that  moneys 
forming  part  of  the  testator's  estate  came  to  the  defendant's  hands, 
and  that  the  application  of  them  was  prima  facie  illegal  as  against 
the  plaintiff;  but  the  defendant  seeks  to  shew,  as  a  defence,  that 
such  misapplication  was  with  the  plaintiff's  own  consent.  It 
appears  to  me  that,  if  the  facts  the  defendant  now  seeks  to  set  up 
amount  to  a  defence,  he  could  have  availed  himself  of  it  under  the 
plea  of  plene  administravit.  In  the  case  of  Cooper  v.  Taylor 
Maule,  J.,  distinctly  held  that  the  question- under  the  plea  of  plene 
administravit  is  whether  there  are  assets  in  the  hands  of  the  exe- 


(1)  1  Atk.  292.  (2)  6  M.  &  G.  989. 
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cutor  available  for  payment  of  plaintiff's  debt.  So  also,  in  Bichards 
V.  Browne  (1),  Tindal,  C.J.,  expressly  lays  it  down  that,  if  in  the 
distribution  of  assets  a  creditor  misleads  an  executor,  either  by 
laches  or  by  express  authority,  so  as  thereby  to  induce  the  exe- 
cutor to  pursue  a  course  he  would  not  otherwise  have  pursued,  the 
creditor  is  precluded  from  complaining  of  an  insuJB&ciency  of  assets. 
It  is  clear,  therefore,  that  the  defence  now  relied  upon  might  have 
been  set  up  before  the  arbitrator.  That  being  so,  it  is  immaterial 
whether  it  was  in  fact  set  up  or  not. 

Cleasby,  B.  I  am  of  the  same  opinion.  What  the  declaration 
complains  of  is  a  wasting  of  assets  after  the  judgment,  whereas 
the  defence  is  directed  to  acts  which  took  place  before. 

Aechibald,  J.  I  am  also  of  opinion  that  this  judgment  must 
be  affirmed.  It  seems  to  me  clear,  on  the  authority  of  Bichards 
V.  Browne  (1),  that  the  defence  sought  to  be  set  up  might  have 
been  set  up  nnder  the  plea  of  plene  administravit ;  and  the  issue 
on  that  plea  having  been  found  against  the  defendant,  he  is  now 
precluded  from  setting  it  up. 

Decision  affirmed,  j 

Attorney  for  plaintiff:  Tatiam. 

Attorneys  for  defendant :  Stevens,  Wilkinson,  &  Harries, 
(1)  3  Bing.  N.  C.  493. 
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Ex  jMrfe  CHRISTOPHER  BRIGGS.  1872 

Court  of  Common  Fleas  at  Lancaster — Practice — Striking  Attorney  off  the   "^^^^  ^' 


Iloll. 

This  Court  has  by  virtue  of  its  general  jurisdiction  power  to  strike  an  attorney 
off  the  roll  of  the  Court  of  Common  Pleas  at  Lancaster. 

A  fortiori,  where  one  of  its  judges  is  pro  tern.  Chief  Justice  of  that  Court, 

Ij,  Temple,  Q.C.,  moved  to  strike  the  name  of  Mr.  Briggs  off 
the  roll  of  attorneys  of  this  Court  and  also  of  the  Court  of 
Common  Pleas  at  Lancaster,  at  his  own  request,  upon  the  usual 
affidayit.  A  similar  application  had  been  made  to  the  Court  of 
Queen's  Bench ;  but,  although  Blackburn,  J.,  was  of  opinion  that 
that  Court  had  the  power,  the  Lord  Chief  Justice,  referring  to 
32  &.33  Yict.  c.  37  (1),  thought  it  would  be  better  that  the  applica- 
tion should  be  made  to  this  Court,  so  far  as  it  related  to  the  Court 
of  Common  Pleas  at  Lancaster,  Brett,  J.,  being  pro  tem.  Chief 
Justice  of  that  Court. 

BoviLL,  C.J.  I  do  not  entertain  any  doubt  that  this  Court  has 
authority  to  grant  this  application.    The  rule  may  go. 

Brett,  J.  As  far  as  the  exercise  of  my  authority  (which,  how- 
ever, does  not  rest  upon  the  statute  referred  to,)  is  necessary,  I 
concur  in  granting  the  rule. 

The  rest  of  the  Court  concurring. 

Rule  absolute. 

Attorneys  for  applicant :  CJiester  &  TJrquliart. 

(1.)  32  &  33  Vict.  c.  37,  s.  6,  autho-  referred  to  may  be  heard  and  determined 
rizes  the  Chancellor  of  the  Duchy  to  by  any  of  the  superior  Courts  at  West- 
make  rules  for,  amongst  other  things,  minster,  either  sitting  in  banco,  or  by 
impowering  the  prothonotary  or  dis-  any  one  of  the  judges  of  the  said  Courts 
trict  prothonotary  to  transact  all  such  at  chambers,  where  according  to  the 
business  as  is  now  transacted  by  the  iiracticc  of  such  Court  such  matters 
judges  of  the  superior  Courts  at  would  be  heard  by  a  single  judge  at 
chambers.    And  by  s.  7  the  mattcis  chambers. 
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SMALE  V.  BUER. 

Bill  of  Sale — Cancellation — Substitution — Registration — Stat.  13  Eliz.  c.  5 — 
17  &  18  Vict.  c.  36. 

In  June,  1871,  P.  assigned  furniture  and  stock-in-trade  to  S.  by  an  absolute 
bill  of  sale,  as  security  for  an  advance  of  20?.  This  bill  of  sale  was  not  registered, 
but,  before  the  expiration  of  the  twenty-one  days  allowed  by  17  &  18  Yict. 
c.  36  for  registration,  a  second  bill  of  sale  was  substituted  for  it ;  and  the  same 
operation  was  from  time  to  time  repeated  down  to  the  15th  of  July,  1872,  P.  con- 
tinuing all  the  time  in  possession  and  dealing  with  the  goods  as  his  own,  and  the 
20?.  being  still  a  subsisting  debt.  -The  last  bill  of  sale  (which  alone  was  stamped, 
and  the  consideration  for  which  was  stated  to  be  a  present  advance  of  20?.)  was 
cluly  registered  on  the  1st  of  August,  1872  : — 

Held,  that  the  bill  of  sale  so  registered  was  available  against  the  claim  of  an 
•execution-creditor  of  P.,  that  there  was  a  sufficient  consideration  for  it,  and  that 
'it  was  not  avoided  by  13  Eliz.  c.  5. 

On  the  2nd  of  October,  1872,  certain  stock-in-trade  and  furni- 
ture were  seized  under  an  execution  at  the  suit  of  the  now  defendant 
upon  a  judgment  obtained  by  him  against  one  Joseph  Price,  trading 
mder  the  name  of  Alfred  Twiss.  The  goods  were  claimed  by  the 
present  plaintiff  under  a  bill  of  sale ;  and  a  portion  of  them  was 
also  claimed  by  one  Agnes  Twiss,  the  sister-in-law  of  Price,  as 
being  her  property.  Upon  an  interpleader  summons,  an  issue  was 
directed  by  a  master  as  between  the  now  plaintiff  and  the  execu- 
tion-creditor ;  the  claim  of  Agnes  Twiss  being  barred. 

The  issue  was  tried  before  Byles,  J.,  at  the  last  sitting  at  West- 
minster in  this  term.  The  facts  proved  were  as  follows : — The  bill 
of  sale  under  which  the  plaintiff  claimed,  and  which  purported  to 
be  an  absolute  assignment  of  the  goods  in  question  to  him  by  Price 
and  Agnes  Twiss  in  consideration  of  an  advance  of  201  by  the 
plaintiff  to  Price  "  on  or  about  the  day  of  the  execution  "  of  the 
instrument,  bore  date  the  15th  of  July,  1872,  and  was  registered 
on  the  1st  of  August ;  and  on  it  was  indorsed  a  receipt  for  201, 
signed  by  the  plaintiff  and  dated  the  15th  of  July,  1872.  ISTo  such 
sum  was  in  fact  advanced  by  the  plaintiff  on  that  day :  but,  in 
June,  1871,  the  plaintiff  did  lend  Price  201,  as  a  security  for  which 
a  bill  of  sale  was  given  in  the  same  form  as  the  bill  of  sale  in 
question.    The  security  was  renewed  from  time  to  time,  about 
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fifteen  or  sixteen  bills  of  sale  having  been  executed  between  June,  1872 
1871,  and  the  15th  of  July,  1872,  all  in  the  same  form,  none  of    •  Smale 
them  being  stamped  or  registered,  and  Price  continuing  all  the  -^^^^^ 
time  in  possession  of  the  goods,  and  carrying  on  his  trade  as 
before. 

It  was  contended  on  the  part  of  the  defendant  that  the  con- 
sideration for  the  bill  of  sale  of  the  15th  of  July,  1872,  was  untruly 
stated  ;  that,  the  property  in  the  goods  having  passed  out  of  Price 
by  the  first  bill  of  sale  in  June,  1871,  there  was  nothing  upon 
which  the  last  could  operate;  and  that  the  transaction  was  fraudu- 
lent and  void  by  the  statute  of  13  Eliz.  c.  5. 

The  learned  judge  ruled  that  the  misstatement  as  to  the  con- 
sideration was  immaterial,  that  the  property  in  the  goods  had  not 
passed  from  Price  by  the  first  bill  of  sale,  that  the  statute  of  Eliza- 
beth was  only  material  in  case  of  bankruptcy,  and  that  the  only 
■question  for  the  jury  was  whether  or  not  the  last  bill  of  sale  was 
bona  fide.    The  jury  found  for  the  defendant. 

Melntyre,  Q.G.  (F.  M,  Wether  field  with  him),  moved  for  a  new 
trial  on  the  ground  of  misdirection.  The  system  of  renewing  bills 
of  sale  before  the  expiration  of  the  time  allowed  by  17  &  18 
Yict.  c.  36  for  registration,  is  resorted  to  by  the  lender  for  the 
purpose  of  defeating  creditors. 

[BoviLL,  C.J.    And  protecting  himself.] 

The  original  bill  of  sale  having  passed  the  property  in  the  goods 
from  the  grantor  and  vested  it  in  the  grantee,  there  could  be  no 
valid  consideration  for  the  one  which  was  ultimately  registered. 

[BoviLL,  C.J.  If  you  rely  upon  the  former  bills  of  sale,  not  for 
a  collateral  purpose,  but  as  evidence  of  an  assignment,  you  are  met 
by  the  difficulty  that  they  are  unstamped.  There  are  at  least  two 
cases  which  are  against  you.] 

Not  exactly.  In  Eollingswortli  v.  White  (1),  the  bill  of  sale  first 
executed  by  Phillips,  the  grantor,  contained  a  proviso  for  redemp- 
tion if  the  sum  advanced  was  paid  on  a  given  day  or  on  any  further 
or  extended  day  to  be  agreed  upon ;  and  Cockburn,  C. J.,  said  :  "  It 
is  true  that  the  property  in  these  goods  passed  from  Phillips  at  the 
time  he  executed  the  [first]  bill  of  sale :  but  the  execution  of  the 

(1)  6  L.  T.  (N.S.)  G04. 
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1872      other  bills  was  but  an  exercise  of  the  right  of  redemption,  whereby 
^^^j^     he  redeemed  the  goods  and  granted  a  fresh  security."  Here, 
however,  the  first  bill  of  sale  was  an  absolute  assignment  of  the- 
property. 

[Bkett,  J.  Did  not  the  substitution  of  the  second  and  subse- 
quent bills  of  sale  here  amount  to  the  same  thing  ?] 

Then,  the  consideration  for  the  last  bill  of  sale  was  untruly 
stated.  It  was  admitted  that  there  had  been  no  advance  of  201  by 
Smale  to  Price  "  on  or  about  the  day  of  the  execution "  of  that 
instrument. 

[Grove,  J.  Subject  to  the  difficulty  as  to  the  date,  there  wa» 
in  point  of  fact  the  consideration  stated.] 

The  giving  of  the  successive  bills  of  sale,  and  allowing  the^ 
grantor  to  retain  possession  of  the  goods  and  to  deal  with  them  as- 
his  own  in  a  manner  inconsistent  with,  the  bill  of  sale,  was  evidence- 
of  fraud,  which  ought  to  have  been  submitted  to  the  jury.  In 
Edwards  v.  Harhen  (1),  it  was  held  that,  if  a  creditor  take  an  abso^ 
lute  bill  of  sale  of  the  goods  of  his  debtor,  but  agree  to  leave  them 
in  his  possession  for  a  limited  time,  and  in  the  meantime  th& 
debtor  die,  whereupon  the  creditor  takes  and  sells  the  goods ;  he* 
will  be  liable  to  be  sued  as  executor  de  son  tort  for  the  debts  of  the: 
deceased ;  for,  the  debtor's  continuing  in  possession  is  inconsistent 
with  the  deed,  and  fraudulent  as  against  creditors.  In  giving- 
judgment,  Buller,  J.,  said  (2)  :  "  Here,  the  bill  of  sale  was  upon 
the  face  of  it  absolute,  and  to  take  place  immediately,  and  tha 
possession  was  not  delivered ;  and  the  case  of  Bamford  v.  Baron  (3) 
makes  a  distinction  between  deeds  or  bills  of  sale  which  are  to  take 
place  immediately  and  those  which  are  to  take  place  at  some  future 
time.  For,  in  the  latter  case,  the  possession  continuing  in  the 
vendor  till  that  future  time,  or  till  that  condition  is  performed,  is- 
consistent  with  the  deed,  and  such  possession  comes  within  the  rule,, 
as  accompanying  and  following  the  deed.  That  case  has  been, 
universally  followed  by  all  the  cases  since." 

BoviLL,  C.J.  I  regret  that  we  are  obliged  by  our  judgment  to 
sanction  a  practice  so  detrimental  to  the  interests  of  the  revenue 
and  so  calculated  to  defeat  and  delay  creditors.    But  the  principles 

(1)  2  T.  K.  587.  (2)  2  T.  E.  at  p.  596.  (3)  2  T.  E.  594,  n. 
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wpon  which  the  Courts  have  acted  in  these  cases  compel  us  to  1872 
•refuse  this  rule.  No  doubt,  the  first  bill  of  sale  would  be  perfectly  s-m^au 
^alid  as  between  the  parties,  and  would  be  Avholly  unaffected  by  j^^^ 
the  absence  of  registration.  The  want  of  a  stamp  would  only  go 
-to  its  admissibility.  Then,  what  was  the  effect  of  the  substitution 
of  the  second  bill  of  sale  for  the  first  ?  It  seems  to  me  that  it 
amounted  to  a  cancellation  of  the  previous  bill  of  sale,  at  all  events 
as  between  the  parties  themselves.  It  is  true  that  the  Court  in 
Hollingsworth  v.  White  (1)  said  that  the  execution  of  the  subse- 
quent bills  of  sale  was  but  the  exercise  of  a  right  of  redemption  : 
but,  in  substance,  they  treat  the  execution  of  the  second  bill  of 
Eale  as  a  virtual  cancellation  of  the  first,  and  the  execution  of  the 
"third  as  a  cancellation  of  the  second,  leaving  the  last  good  as 
against  the  execution- creditor ;  for,  Cockburn,  C.J.,  in  giving 
judgment,  says :  "  There  was  a  virtual  annulling  of  the  first  and 
second  bills  of  sale,  whereupon  a  third  good  and  valid  bill  of  sale 
was  executed,  which,  according  to  Marples  v.  Hartleij  (2),  was  good 
as  against  the  execution-creditor,  although  not  filed  when  the  goods 
iveve  seized."  The  principle  of  that  decision  is  applicable  here.  If 
each  of  the  subsequent  bills  of  sale  be  held  to  annul  the  previous 
one,  the  result  is  that  the  original  consideration  is  sufficient  to 
sustain  the  last.  As  between  the  parties,  therefore,  the  property 
passed  under  the  last  bill  of  sale;  and,  the  requirements  of  the 
statute  as  to  registration  having  been  observed,  the  last  bill  of  sale 
l3ecame  good  also  as  against  the  execution- creditor.  It  seems  to 
me  that  my  Brother  Byles  was  quite  right,  and  that  there  should 
be  no  rule.  In  addition  to  Hollingsworth  v.  White  (1),  I  would 
refer  to  Edwards  v.  English  (3),  which  is  very  much  to  the  same 
•effect.  There,  a  bill  of  sale  of  goods  was  bona  fide  made  by  J.  H. 
to  F.  H.  by  way  of  security,  and  was  filed,  but  with  an  affidavit 
which  turned  out  to  be  defective  ;  and  a  subsequent  bill  of  sale  of 
:the  same  goods,  subject  tathat  to  F.  H.,  was  bona  fide  made  by 
J.  H.  to  E.  by  way  of  security,  and  was  properly  filed :  and  upon 
an  interpleader  issue  it  was  held  that  the  goods  were  not  seizable 
by  the  sheriff  as  against  E.  And  Crompton,  J.,  said  :  "  It  is  im- 
possible to  put  the  construction  upon  the  Act,  that  the  existence  of 

(1)  6  L.  T.  (N.S.)  G04.  (2)  3  E.  &  E.  GIO ;  30  L.  J.  (Q.B.)  02. 

(3)  7  E.  &  B.  5G4;  2G  L.  J.  (Q.ig  193. 
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1872  a  prior  bill  of  sale,  bad  against  an  execution-creditor  because  not 
""smale  registered,  has  the  effect  of  defeating  all  subsequent  bills  of  sale 
-g^^^  though  properly  registered."  Here,  the  execution-creditor  for 
some  purposes  wishes  to  treat  the  first  bill  of  sale  as  a  void  trans- 
action as  against  him ;  but,  at  the  same  time,  in  order  to  impeach 
the  last  bill  of  sale,  he  seeks  to  set  up  the  first  as  a  valid  assign- 
ment  of  the  goods  by  the  debtor.  The  difficulty  of  so  dealing  with 
the  matter  has  already  been  pointed  out.  Upon  the  whole,  I  think 
the  correct  conclusion  has  been  arrived  at,  and  that  there  should 
be  no  rule. 

Beett,  J.  In  this  case  the  defendant  took  in  execution  th& 
goods  of  one  Price.  The  plaintiff  claimed  them  under  a  bill  of 
sale  given  to  him  by  Price  on  the  15th  of  July,  1871,  and  duly 
registered  under  the  statute.  If  in  other  respects  valid,  it  is  con- 
ceded that  that  bill  of  sale  was  good  as  against  the  execution-credi- 
tor, unless  it  is  avoided  for  one  of  two  reasons, — ^first,  that  it  was 
given  without  consideration ;  secondly,  that  it  was  given  with 
intent  to  defraud  Price's  creditors.  It  appears  that  it  was  given 
as  a  final  bill  of  sale,  after  a  series  of  fifteen  or  sixteen,  each  being 
intended  to  secure  an  original  loan  of  20L  My  Brother  Byles  was 
asked  to  tell  the  jury  that  there  was  no  consideration  for  the  last 
bill  of  sale,  and  that  it  was  void  under  the  statute  13  Eliz.  c.  5. 
Authority  is  not  wanting  to  shew  the  reaFmeaning  of  these  trans- 
actions. The  first  bill  of  sale  was  not  registered.  Another  was 
given  in  substitution  for  it.  HoUingsworth  v.  White  (1)  shews  that 
that  amounted  to  a  cancellation  or  annulling  of  the  first.  The  20L 
however,  still  remained  a  debt,  and  the  goods  continued  in  the 
possession  of  the  grantor.  Although,  therefore,  the  property 
might  have  passed  by  the  first  bill  of  sale,  yet,  if  the  parties  chose 
to  annul  it,  the  property  in  the  goods  would  pass  back  to  the 
grantor,  and  the  debt  still  existing,  it  became,  upon  the  construc- 
tion put  upon  the  statute  by  HoUingsworth  v.  White  (1),  a  good 
consideration  for  the  second  bill  of  sale :  and  so  of  the  rest.  Then, 
was  the  learned  judge  right  upon  the  question  of  fraud  ?  He  was 
asked  to  tell  the  jury  that  the  last  bill  of  sale  was  fraudulent  and 
void  as  against  the  execution-creditor.    He  declined  to  do  this. 


(1)  6  L.  T.  (N.S.)  604. 
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but  left  it  to  the  jury  to  say  whether  there  was  fraud  as  between  1872 
the  plaintiff  and  Price,  that  is,  whether  as  between  the  plaintiff  smale 
and  Price  it  was  bona  fide  intended  that  the  property  in  the  goods 
should  pass  by  the  bill  of  sale.  That  clearly  was  the  proper  and 
only  question  to  leave  to  them.  If  the  property  was  intended  to 
pass  to  the  plaintiff  by  the  bill  of  sale,  there  was  no  fraud ;  for, 
fraud  as  against  creditors  generally,  or  as  against  the  execution- 
creditor  (there  being  no  bankruptcy),  was  immaterial.  Upon  no 
other  ground  could  it  be  contended  that  the  bill  of  sale  was  void. 
The  ruling  and  the  verdict  were  therefore  right. 

Gkove,  J.  I  come  with  great  reluctance  to  the  same  conclusion. 
I  have  tried,  but  in  vain,  to  find  some  ground  for  impeaching  a 
transaction  which  I  feel  to  be  a  fraud  upon  the  statute.  Twenty- 
one  days  are  given  to  the  grantee  to  register  a  bill  of  sale  :  and  this 
indulgence  is  taken  advantage  of  to  evade  the  object  of  the  statute. 
A  friendly  creditor  lends  money  to  a  needy  person,  taking  by  way 
of  security  a  floating  paper  which  may  or  may  not  be  registered  as 
a  bill  of  sale,  but  which  is  renewed  from  time  to  time  before  the 
expiration  of  each  period  of  twenty-one  days  by  substituting  a  fresh 
one ;  and  the  creditor,  by  causing  the  last  to  be  registered,  not  only 
defrauds  the  revenue,  but  also  defeats  the  object  of  the  statute, 
which  was  the  protection  of  persons  who  might  be  dealing  with  the 
grantor  upon  the  faith  of  his  apparent  ownership  of  the  goods. 
The  transaction  certainly  is  one  which  is  much  to  be  deprecated  : 
but  I  can  find  in  law  no  answer  to  the  plaintiff's  claim.  The  last 
bill  of  sale  having  been  duly  registered,  it  operated  as  a  valid 
transfer,  and  was  good  as  against  the  execution-creditor. 

Denman,  J.  I  am  of  the  same  opinion.  I  should  have  been 
extremely  glad  if  I  could  have  found  an  autliority  which  would 
have  enabled  us  to  defeat  this  bill  of  sale.    But  I  find  none. 

Rule  refused. 

Attorney  for  defendant :  /.  Wetherfielcl, 
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LEA  V.  WHITAKEE. 

Agreement  for  the  Sale  of  a  PuUic-Jiouse — Penalty  or  Liquidated  Damages — 

Pleading. 

An  agreement  for  the  sale  of  the  trade-fixtures,  &c.,  of  a  public-house  by  W.  to 
L.  at  a  fair  valuation,  contained  the  following  stipulations, — that,  in  addition 
to  the  amount  of  the  valuation,  L.  agreed  to  pay  W.  50Z.  goodwill ;  that  L.  was 
to  be  allowed  to  take,  in  the  event  of  him  leaving,  the  said  sum  of  50Z. ;  that  L. 
should  pay  to  W.  1001.  for  painting,  &c. ;  that  the  rent  was  to  be  75?.  yearly; 
that  six  months'  notice  to  quit  should  be  given  by  either  party  ;  and  that,  "  by 
way  of  making  this  agreement  binding,  each  of  the  above  contracting  parties 
have  deposited  in  the  hands  of  H.  the  sum  of  each  ;  and  either  party  failing 
to  complete  this  agreement  shall  forfeit  to  the  other  his  deposit-money  as  and  for 
liquidated  damages." 

In  an  action  by  L.  against  W.  for  refusing  to  sell  pursuant  to  the  agreement, 
"  whereby  the  plaintiff  had  lost  the  advantage  which  would  have  accrued  to  him 
from  the  performance  of  the  agreement  by  the  defendant,  and  had  lost  the  use  of 
the  money  paid  by  him  as  such  deposit  as  aforesaid  :" — 

Held,  that  the  plaintiff's  remedy  for  the  breach  was  confined  to  the  recovery  of 
the  4lOI.  deposited  with  H. 

Plea,  that  the  plaintiff  sued  H.  for  the  two  sums  of  deposited  with  him 
"  as  and  for  liquidated  damages  in  respect  of  the  said  breaches,  and  recovered 
judgment  in  respect  thereof :" — 

Held,  no  answer  to  the  action. 

The  first  count  of  the  declaration  stated  that  it  was  agreed  in 
writing  between  the  plaintiff  and  the  defendant  in  the  words  and 
figures  following,  that  is  to  say :  Memorandum  of  agreement 
made  this  20th  of  May,  1871,  between  William  Whitaker  and 
J ames  Lea,  of  &c.,  whereby  W.  Whitaker  agrees  to  sell  and  James 
Lea  to  purchase  the  trade-fixtures,  household  furniture,  and  effects 
at  the  New  Inn,  Hunslet  Eoad,  Leeds,  at  a  fair  valuation  to  be 
made  by  Henry  Hargreaves  and  Thomas  Weatherby,  or  their 
umpire,  whose  decision  shall  be  final ;  the  rent,  rates,  and  licences 
to  be  proportioned  and  paid  in  the  usual  manner  :  That,  in  addi- 
tion to  the  amount  of  such  valuation,  the  said  James  Lea  agrees 
to  pay  unto  W.  Whitaker  the  sum  of  50Z.  goodwill ;  The  said 
James  Lea  is  to  be  allowed  to  take,  in  the  event  of  him  leaving, 
the  said  sum  of  50Z. :  And  that  further  it  is  agreed  that  James  Lea 
shall  pay  unto  W.  Whitaker  the  sum  of  100?.  for  painting,  &c. : 
The  rent  to  be,  including  the  cow-stable,  the  sum  of  75Z.  yearly,  to 
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be  paid  quarterly ;  and  six  months'  notice,  to  expire  at  the  end  of  1872 
the  then  current  year,  to  be  given  by  either  party :  And,  by  way  JeaT 
of  making  this  agreement  binding,  each  of  the  above  contracting 
parties  have  deposited  in  the  hands  of  Henry  Hargreaves  the  sum 
of  40Z.  each ;  and  either  party  failing  to  complete  this  agreement 
shall  forfeit  to  the  other  his  deposit-money  as  and  for  liquidated 
damages :  Possession  to  be  given  and  money  to  be  paid  on  or  before 
the  19th  day  of  June,  1871."  Averment,  that,  although  all  times 
had  elapsed  and  all  conditions  precedent  had  been  performed,  and 
all  things  had  happened,  necessary  to  entitle  the  plaintiff  to  have 
the  agreement  carried  out  and  performed  on  the  defendant's  part 
by  the  defendant,  and  to  maintain  the  action  for  breach  thereof  : 
Yet  the  defendant  had  wholly  made  default  therein,  and  had  re- 
fused and  still  did  refuse  to  sell  to  the  plaintiff  the  trade-fixtures,  &c., 
pursuant  to  the  agreement,  and  to  carry  out  and  perform  the  agree- 
ment on  his  part  to  be  carried  out  and  performed :  Whereby  the 
plaintiff  had  lost  the  advantages  which  would  have  accrued  to 
him  from  the  performance  of  the  agreement  by  the  defendant,  and 
had  lost  the  use  of  the  money  paid  by  him  as  such  deposit  as  afore- 
said, and  had  incurred  expense  in  endeavouring  to  procure  the 
.performance  of  the  agreement  by  the  defendant. 

Sixth  plea,  to  the  first  count,  that,  in  pursuance  of  the  alleged 
agreement,  the  plaintiff  and  defendant  deposited  in  the  hands  of 
Hargreaves  the  sum  of  40Z.  each,  and  that  afterwards  the  plaintiff 
alleged  that  the  defendant  had  committed  divers  breaches  of  the 
agreement,  which  breaches  were  the  breaches  now  sued  for,  and 
claimed  from  Hargreaves  the  two  several  sums  of  4:01.  deposited  in 
his  hands  as  and  for  liquidated  damages  in  respect  of  the  said 
breaches;  and,  Hargreaves  refusing  to  deliver  to  the  plaintiff  the 
said  several  sums,  the  plaintiff  commenced  and  prosecuted  an 
action  in  this  Court  for  and  in  respect  of  the  said  several  sums, 
and  recovered  judgment  in  respect  thereof. 

The  defendant  also  demurred  to  the  first  count,  on  the  ground 
that  the  plaintiff's  remedy  was  confined  to  the  recovery  of  the 
money  in  the  hands  of  Hargreaves.  Joinder. 

The  plaintiff  demurred  to  the  sixth  plea,  on  the  ground  that  the 
plaintiff  is  entitled,  notwithstanding  the  allegations  in  the  plea,  to 
maintain  the  action.  Joinder. 
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1872  Nov.  28.  A.  L,  Smith,  for  the  plaintiff.  Upon  the  true  con- 
'  struction  of  the  agreement  set  out  in  the  declaration,  the  plaintiff's 
remedy  for  a  breach  is  not  confined  to  the  4:01,  but  he  may  recover 
damages  to  the  extent  of  the  real  injury  he  has  sustained.  In 
Icely  V.  Grew  (1)  it  was  held  that,  where,  in  a  contract  of  sale 
entered  into  at  an  auction,  one  of  several  stipulations  is  that,  if 
the  purchaser  shall  fail  to  comply  with  any  of  the  conditions,  the 
deposit  shall  be  forfeited  as  liquidated  damages,  such  condition 
forms  no  qualification  of  the  general  promise  to  complete  the  pur- 
chase, but  the  vendor  may  recover  general  damages  for  a  breach. 
Numerous  cases,  from  Kemhle  v.  Farren  (2)  downwards,  have  de- 
cided that,  where  a  covenant  or  agreement  is  entered  into  for  the 
performance  of  several  things,  and  a  lump  sum  is  to  be  paid  in 
case  of  a  failure  to  perform  it,  such  sum  is  to  be  considered  as  a 
penalty,  although  the  parties  may  have  expressly  stipulated  that 
it  shall  be  liquidated  damages.  That  rule  was  acted  upon  in  Gals- 
worthy  v.  Strutt  (3),  Betts  v.  Burch  (4),  and  Sparrow  v.  Paris,  (5) 
Bramwell,  B.,  in  giving  judgment  in  the  last-mentioned  case, 
says  (6)  :  "  The  question  is,  is  this  a  sum  of  money  recoverable  ? 
Is  it,  as  popularly  expressed,  a  penalty  or  liquidated  damages  ?  It 
is  a  sum  payable  on  one  event.  It  is  not  a  sum  to  secure  the  per- 
formance of  several  matters.  This  is  the  distinction  on  which  the 
question  turns, — the  names  the  parties  give  the  money,  penalty  or 
liquidated  damages,  are  immaterial."  And  see  the  cases  collected 
in  Mayne  on  Damages,  2nd  ed.  100 — 104.  Here,  there  are  many 
events  on  the  happening  of  which  the  40?.  deposit  is  to  be  for- 
feited. It  never  could  have  been  contemplated  by  the  parties 
that  the  plaintiff's  remedy  for  the  non-payment  of  the  50Z.  for 
goodwill  and  the  lOOZ.  for  painting  should  be  limited  to  the 
deposit. 

[Grove,  J.  The  more  probable  intention  of  the  parties  was, 
that,  in  the  event  of  either  backing  out  before  anything  was  done, 
his  deposit  should  be  forfeited.] 

Patchett  (Day,  Q.C.,  with  him),  contra.  It  is  perfectly  consistent 
with  the  declaration  that  the  defendant  declared  off  five  minutes 

(1)  6  N.  &  M.  467.  (4)  4  H.  &  N.  506 ;  28  L.  J.  (Ex.)  267. 

(2)  6  Bing.  141.  (5)  7  H.  &  N.  594 ;  31  L.  J.  (Ex.)  137. 

(3)  1  Ex.  659 ;  17  L.  J.  (Ex.)  226.     (6)  7  H.  &  N.  at  p.  599. 
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after  the  signing  of  the  agreement,  and  before  the  time  had  arrived  1872 
for  anything  to  be  done  by  either  party  under  it.  In  Sainter  v. 
Ferguson  (1),  Cresswell,  J.,  says :  "  If  there  be  only  one  event  upon  ^gj^]^^ 
which  the  money  was  to  become  payable,  and  there  be  no  adequate 
means  of  ascertaining  the  precise  damage  that  may  result  to  the 
plaintiff  from  a  breach  of  the  contract,  it  is  perfectly  competent  to 
the  parties  to  fix  a  given  amount  of  compensation,  in  order  to 
avoid  the  difficulty."  This  the  parties  have  done  here.  All  that 
the  declaration  complains  of  is  that  for  which  the  4.01.  was  to  be 
paid.  The  forfeiture  of  that  precise  sum  is,  as  is  observed  by  Lord 
Mansfield  in  Lowe  v.  Peers  (2),  "  the  essence  of  the  agreement." 

[Keating,  J.  The  real  question  after  all  is,  what  did  the  parties 
intend  ?] 

A,  L.  Smith  was  heard  in  reply. 

Cur.  adv.  vult, 

Nov.  29.  Keating,  J.  In  this  case,  which  was  argued  yesterday, 
we  have  come  to  the  conclusion  that  the  declaration  is  bad.  It  sets 
out  an  agreement  for  the  sale,  by  the  plaintiff  to  the  defendant,  of  a 
public-house,  whereby  several  things  are  to  be  done  by  the  plaintiff", 
whereas  all  that  is  to  be  done  by  the  defendant  is  merely  to  assign 
the  premises  to  the  plaintiff ;  and  then  comes  this  provision : — 
"  And,  by  way  of  making  this  agreement  binding,  each  of  the  above 
contracting  parties  have  deposited  in  the  hands  of  H.  Hargreaves 
the  sum  of  40Z.  each :  and  either  party  failing  to  complete  this 
agreement  shall  forfeit  to  the  other  his  deposit-money  as  and  for 
liquidated  damages."  Now,  it  appears  on  the  face  of  the  declara- 
tion that  the  parties,  at  or  before  the  execution  of  the  agreement, 
had  each  paid  40?.  into  the  hands  of  Hargreaves ;  and  the  question 
for  us  to  determine  is  whether  that  sum  was  agreed  to  be  the 
liquidated  damages  which  either  was  to  pay  to  the  other  on  failure 
to  perform  the  contract.  The  cases  upon  the  subject  of  penalty  or  j 
liquidated  damages  are  very  numerous.  The  result  of  them  seems  ' 
to  be  this,  that  what  the  Courts  look  at  is,  the  real  intention  of 
the  parties  as  it  is  to  be  gathered  from  the  language  they  have 
used.  No  case  that  I  am  aware  of  has  decided  that,  if  it  be  mani- 
fest that  the  parties  meant  the  sum  fixed  to  be  liquidated  damages, 

(1)  7  C.  B.  71G,  at  p.  730 ;  18  L.  J.  (CP.)  217.    '      (2)  -i  Burr.  2225. 
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1872      the  Court  will  interfere  to  frustrate  tliat  intention.  In  many  cases 
it  has  been  held  that  the  parties  could  not  have  meant  what  they 
^'        have  apparently  said ;  as,  for  instance,  where  a  number  of  things 
are  stipulated  to  be  done,  it  has  been  held  that  the  parties  could 
not  have  meant  that  a  large  sum  should  be  payable  as  liquidated 
damages  for  a  failure  to  perform  one  or  more  of  them.  Looking 
at  the  language  of  this  agreement,  I  come  to  the  conclusion  that 
\  the  parties  did  intend  the  40?.  to  be  paid  as  and  for  liquidated 
^damages  for  the  breach  of  the  agreement  by  either  of  them.  I 
infer  this  from  the  fact  that  the  40Z.  has  been  placed  in  the  hands 
of  a  stake-holder,  as  the  agent  of  both.    That  reduces  it  to  this, 
that  the  4.01.  has  already  been  paid  by  the  defendant  into  the 
hands  of  the  plaintiff's  agent  as  and  for  liquidated  and  ascer- 
tained damages  for  the  breach  of  the  agreement  by  the  former. 
My  Brother  Grove  has  called  my  attention  to  a  case  of  Beilly  v. 
Jones  (1),  which  is  very  like  the  present,  save  as  to  the  amount  of 
the  deposit.  The  defendant  there  agreed  to  take  an  assignment  of 
the  plaintiff's  public-house  and  premises  without  requiring  the 
lessor's  title,  that  he  would  pay  2300Z.  for  it,  take  the  goods,  fixtures, 
and  effects  at  a  valuation,  and  take  possession  of  the  house  on  or 
before  the  29th  of  September ;  and  the  plaintiff  agreed  to  give  up 
possession  of  the  premises,  effects,  and  stock  by  that  day,  to  assign 
licences,  to  repair  or  allow  for  all  damaged  outside  windows,  and 
to  clear  rent,  taxes,  and  outgoings  to  the  day  of  quitting  possession ; 
and  then  came  the  following :  "  and  that  either  of  them  not  ful- 
filling all  and  every  part,  the  party  not  fulfilling,  shall  pay  unto 
the  other  the  sum  of  500?.  hereby  settled  and  fixed  as  liquidated 
damages ;  the  deposit  now  paid  (50Z.)  to  be  considered  as  part  of 
the  said  damages,  in  case  of  default  made  by  Jones,  or  returned  in 
addition  to  the  said  damages,  in  case  of  default  made  by  Eeilly." 
It  was  there  sought  to  treat  the  500Z.  as  a  penalty,  and  to  limit  the 
plaintiff's  verdict  to  the  amount  of  damages  actually  sustained ; 
but  the  Court  held  that,  upon  the  whole  agreement  taken  together 
the  clear  intention  of  the  parties  was  that  it  should  be  taken  as 
liquidated  damages,  and  that  effect  must  be  given  to  that  inten- 
tion.   I  am  not  aware  that  that  case  has  been  at  all  shaken  by 
any  subsequent  authority.   The  result  is  that,  as  I  collect  the  real 

(1)  1  Bing,  302. 
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intention  of  the  parties  to  be  that  the  40Z.  was  to  be  taken  as  1872 
liquidated  damages,  I  hold  the  declaration  to  be  bad.  I  think  the  ^^a 
plea  is  equally  bad ;  it  does  not  hit  any  point  in  the  declaration.  I 
therefore  think  there  should  be  judgment  for  the  defendant  on  the 
demurrer  to  the  declaration,  and  judgment  for  the  plaintiff  on  the 
demurrer  to  the  plea. 

Geove,  J.  I  am  of  the  same  opinion.  The  true  principle  to  be 
extracted  from  all  the  decisions  is,  that  the  Court  must  in  each 
case  gather  from  the  whole  instrument  what  was  the  real  intention 
of  the  parties.  Beilly  v,  Jones  (1)  is  as  nearly  as  possible  quatuor 
pedibus  with  the  present  case.  The  distinction  between  them,  if 
any,  rather  makes  that  an  a  fortiori  case.  The  language  of  the 
stipulation  for  the  deposit  of  40?.  by  each  party  in  the  hands  of 
Hargreaves,  looks  as  if  that  was  the  agreed  amount  of  damage 
which  the  stakeholder  was  to  pay  over  to  either  of  them  upon  a 
breach  of  the  agreement  by  the  other.  That  would  apply  equally 
whether  on  breach  of  one  stipulation  in  the  agreement  or  of  the 
whole.  It  rather  seems  to  me,  however,  that  it  means  a  substantial 
breach ;  and  that  seems  to  have  been  the  ground  upon  which  the 
decision  in  Beilly  v.  Jones  (1)  proceeded;  for,  Dallas,  C.J.,  in  the 
course  of  the  argument,  asks  (2)  :  "  If  the  damage  occasioned  by 
breach  of  the  most  material  provision  amounted  to  more  than  the 
stipulated  sum,  could  not  the  party  refuse  to  pay  more  ?"  In  the 
agreement  there,  there  were  several  stipulations;  but  the  sub- 
stantial bargain  w^as  for  the  taking  and  assigning  of  the  public- 
house,  the  others  being  subordinate  stipulations.  And,  although 
Park,  J.,  lays  some  stress  upon  the  absence  of  any  authority  to  shew 
that  "  where  the  parties  have  themselves  employed  the  expression 
liquidated  damages,  the  Court  has  holden  the  plaintiff  should 
not  recover,  on  breach  of  the  agreement,  the  sum  named  as  stipu- 
lated damages,"  (3)  yet  he  goes  on  to  say :  "  I  will  not  say  there 
is  no  such  case ;  but,  looking  at  the  agreement  itself  in  the  present 
nstance,  I  found  my  opinion  on  what  appears  to  be  the  clear  inten- 
jtion  of  the  parties ;"  and  he  concludes  his  judgment  thus :  The 
ecisions  all  concur  in  laying  it  down  that  the  intentions  of  the 

giej|  (1)  1  Bing.  302.  (2)  1  Biilg.  at  p.  301. 

(3)  Said  to  have  been  overruled  as  to  this,  in  Mayne  on  Damages,  2ad  ed.  104. 
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parties  ought  to  be  pursued ;  and  about  those  intentions  there  can 
be  no  doubt  in  the  present  instance."  I  found  my  opinion  on  the 
same  ground.  That  case  was  cited  in  Kemhle  v.  Farren  (1),  which 
is  the  leading  case  the  other  way,  and  not  controverted.  Spankie, 
Serjt.,  there  puts  the  decision  in  Beilly  v.  Jones  (2)  on  the  ground 
that  the  whole  object  of  the  agreement  was  that  the  defendant 
should  transfer  to  the  plaintilF  his  interest  in  the  public-house.  So 
here,  the  main  object  of  the  agreement  was  that  Whitaker  should 
sell  and  Lea  should  purchase  the  goodwill,  &c.,  of  the  public-house; 
and,  if  either  party  drew  back,  he  was  to  forfeit  the  sum  deposited. 
The  language  is  clear  and  unambiguous;  and,  unless  we  are 
estopped  by  subsequent  decisions,  we  must  hold  the  40?.  to  be  a 
liquidated  and  ascertained  sum  to  be  paid  for  breach  of  the  agree- 
ment, not  for  a  failure  to  perform  some  of  the  minor  stipulations 
for  things  to  be  done  after  the  purchaser  has  taken  possession. 
The  declaration  shews  that  the  deposit  was  duly  paid  into  the 
hands  of  Hargreaves,  and  so  far  the  defendant  had  complied  with 
the  terms  of  the  agreement.  The  plaintiff  cannot  recover  damages 
beyond  that  sum. 

Denman,  J.  I  am  of  the  same  opinion.  The  true  meaning  of 
this  agreement  is,  that,  if  either  party  fails  to  perform  it,  by 
refusing  to  assign  or  to  take  the  premises,  the  sum  to  be  paid  by 
him  as  damages  for  that  breach  shall  be  the  40Z.  deposited  with 
Hargreaves,  and  no  more.  Beilly  v.  Jones  (2)  is  a  very  strong 
case.  And  there  is  a  later  case  in  this  Court  which  is  an  equally 
strong  authority  in  favour  of  the  defendant,  viz.,  Hinton  v. 
SjparJces.  (3)  There,  an  agreement  for  the  purchase  of  a  public- 
house,  with  fixtures,  &c.,  contained  the  following  stipulations: — 
And,  as  earnest  of  this  agreement,  the  purchaser  has  paid  into 
the  hands  of  the  vendor  50Z.,  which  is  to  be  allowed  in  part  pay- 
ment at  the  completion  of  this  agreement.  If  the  vendor  shall  not 
fulfil  the  same  on  his  part,  he  shall  return  the  deposit,  in  addition 
to  the  damages  hereinafter  stated :  and,  if  the  purchaser  shall  fail 
to  perform  his  part  of  the  agreement,  then  the  deposit-money  shall 
become  forfeited  in  part  of  the  following  damages :  and,  if  either 

(1)  6  Bing.  141.  (2)  1  Bing.  302. 

(3)  Law  Eep.  3  C.  P.  161. 
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of  tlie  parties  neglect  or  refuse  to  comply  with  any  part  of  this  1S72 
agreement,  he  shall  pay  to  the  other  501,  hereby  mutually  agreed  Lea 
upon  to  be  the  damages  ascertained  and  fixed  on  breach  hereof."  whitaker. 
Instead  of  depositing  the  50?.,  the  purchaser  gave  an  I.  0.  U.  for 
the  amount.    The  purchaser  failed  to  complete  the  purchase,  and 
the  vendor  sold  the  public-house  for  lOZ.  less  than  the  purchaser 
had  agreed  to  pay  for  it.    In  an  action  by  the  vendor  against  the 
purchaser  for  breach  of  the  agreement,  and  upon  the  I.  0.  U.,  it 
was  held  that  the  plaintiff  was  entitled  to  recover  the  50Z.,  and  was 
not  limited  to  the  amount  of  damage  he  had  actually  sustained. 
Bovill,  C.J.,  in  giving  judgment,  after  stating  the  facts,  says: 
The  question  turns  upon  the  construction  of  the  contract,  and 
we  have  to  ascertain  the  intention  of  the  parties  from  the  language 
they  have  used.    In  arriving  at  a  proper  conclusion,  some  assist- 
ance,is  to  be  derived  from  the  decided  cases.    So  far  as  the 
stipulation  that  501.  shall  be  the  damages  ascertained  and  fixed 
on  breach  of  the  agreement  goes,  I  should  have  no  difSculty  in 
holding,  in  conformity  with  the  numerous  authorities  on  the  sub- 
ject, that  that  was  in  the  nature  of  a  penalty,  and  not  of  liquidated 
damages.  But  there  is  a  further  stipulation,  that,  *if  the  purchaser 
should  fail  to  perform  his  part  of  the  agreement,  then  the  deposit- 
money  shall  become  forfeited.'    In  none  of  the  cases  referred  to  do 
I  find  a  provision  like  that.    The  501.  was  paid  as  a  deposit,  which 
in  a  given  event  was  to  be  forfeited."    And  Willes,  J.,  distinguishes 
the  case  in  hand  from  Betts  v.  Biirch  (1)  on  the  same  ground.  He 
says  (2)  :  "  If  this  agreement  had  not  contained  the  provision  for 
forfeiture  of  the  deposit  on  the  purchaser's  failure  to  fulfil  his  part 
of  the  contract,  we  should  have  been  bound  to  follow  the  decision 
of  the  Court  of  Exchequer  in  Befis  v.  Burcli.  (1)    I  for  one  should 
have  done  so  for  the  reasons  set  out  in  the  judgments  of  Barons 
Martin  and  Bramwell,  which  present  as  satisfactory  and  full  a 
view  of  the  cases  and  of  the  principles  and  reasoning  applicable  to 
them  as  is  to  be  found  in  any  book,  or  indeed  in  all  the  books  put 
together ;  and  I  will  not  attempt  to  add  anything  to  what  is  to  be 
found  there.    Here,  however,  there  is  an  express  provision  that 
the  deposit-money  shall  become  forfeited  should  the  purchaser 
fail  to  fulfil  his  part  of  the  agreement.    It  is  true  the  agreement 
(1)  4  II.  &  N.  50G  ;  28  L.  J.  (Ex.)  2G7.  (2)  Law  IJep.  3  C.  P.  at  p.  IGG. 
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1872       adds  '  in  part  of  the  following  damages,'  one  of  whicli  is  the  50?. 
I  should  presume  that  the  reason  for  the  insertion  of  those  words- 
is  to  be  found  in  the  fact  of  that  part  of  the  document  being 
printed.    We  must  either  reject  those  words,  or  we  must  treat 
them  as  expressing  that  the  deposit  v/as  really  paid,  and  was  to  go 
in  part  satisfaction  of  the  damages,  if  those  damages  should  exceed 
the  50Z.    But  I  feel  rather  inclined  to  treat  it  as  a  proof  that,  so 
far  as  the  purchaser  was  concerned,  the  damages  were  to  be  a 
fixed  sum.    In  the  event  of  the  purchaser  s  default,  the  deposit  is 
to  be  forfeited,  and  there  is  abundant  reason  for  supposing  that 
the  parties  meant  that  the  damages  as  against  the  purchaser  should 
be  the  sum  they  have  set  down.    There  are  many  cases  to  support 
that  view,  if  it  were  necessary  to  refer  to  them."    That  case  in 
principle  is  on  all  fours  with  the  present,  remembering  that  it  is 
for  the  Court  to  construe  the  agreement  in  accordance  with  what 
they  conceive  to  have  been  the  intention  of  the  parties.  The 
result,  therefore,  of  a  failure  on  the  part  of  the  vendor  to  perform 
the  agreement  I  think  should  be  this,  and  this  only,  viz.  that  he 
forfeits  the  40 Z.  which  he  deposited.    The  rest  is  immaterial.  As 
to  the  plea,  I  think  it  as  bad  as  the  declaration.   The  stake-holder 
held  the  money  for  the  use  of  the  plaintiff.     His  right  to  sue  for 
a  breach  was  altogether  independent  of  the  action  against  Har- 
greaves.  There  will  therefore  be  judgment  for  the  plaintiff  on  the 
demurrer  to  the  plea,  and  for  the  defendant  on  the  demurrer  to 
the  declaration. 

Judgment  accordinghj. 

Attorney  for  plaintiff :  B.  0.  Pullan. 
*  Attorney  for  defendant :  Fiddetj. 
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MILLS  V.  THE  GUAKDIANS  OP  THE  POOR  OP  THE  EAST  LONDON  1872 

UNION.  Nov.  28. 

Lease — Breaches  of  Covenant  to  repair — Assessment  of  Lessees'  Compensation 
under  the  Lands  Clauses  Consolidation  Act,  1845  (8  <fc  9  Vict.  c.  18) — 
Notice  to  Lessor  to  treat. 

On  the  15th  of  June,  1859,  the  plaintiff  granted  a  lease  to  the  defendants  for 
twenty-one  years,  determinable  at  the  option  of  either  party  at  the  expiration  of 
the  first  seven  or  fourteen  years.  In  Pebruary,  1866  (the  first  seven  years  of  the 
term  having  elapsed),  the  lessees  received  notice  from  a  railway  company  to  treat 
for  the  purchase  of  their  interest  in  the  premises,  under  the  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18) ;  and  the  compensation  payable  to 
them  by  the  company  was  assessed  by  an  arbitrator  on  the  16th  of  April,  1867 ; 
on  the  29th  of  July,  1870,  judgment  was  signed  for  the  amount,  and  an  assign- 
ment was  executed  by  the  lessees,  and  the  company  took  possession  of  the 
premises  on  the  21st  of  November,  1870. 

On  the  19th  of  June,  1868,  the  company  gave  the  lessor  notice  to  treat  in 
respect  of  his  interest,  and  he  sent  in  a  claim  on  the  29th ;  but  nothing  further 
was  done, — the  proposed  line  being  abandoned. 

In  1871,  the  lessor  brought  an  action  against  the  lessees  for  breaches  of  their 
general  covenant  to  repair  accruing  as  well  before  as  since  the  assignment  by  the 
latter  to  the  company. 

Upon  a  case  stated  by  an  arbitrator  for  the  opinion  of  the  Court  as  to  the 
principle  upon  which  the  damages  were  to  be  assessed 

Held,  that  there  was  nothing  to  prevent  the  lessor  from  recovering  substantial 
damages  in  respect  of  breaches  committed  after  the  notice  to  treat,  but  before  the 
assignment  by  the  lessees  to  the  railway  company ;  and  that  the  proper  measure 
of  damages  was  the  amount  by  which  the  plaintiff's  reversion  had  become 
deteriorated  at  the  date  when  the  company  took  possession  under  the  assignment, 
viz.,  the  21st  of  November,  1870. 

Action  for  breach  of  a  covenant  to  repair,  &c.,  contained  in  a 
lease  granted  by  tlie  plaintiff  to  tlie  defendants.  Plea,  payment 
into  court  of  lOZ.    Keplication,  damages  ultra. 

The  following  case  was  stated  by  an  arbitrator  to  whom  the 
cause  and  all  matters  in  difference  between  the  parties  were  referred, 
for  the  opinion  of  the  Court  as  to  the  principle  upon  which  the 
damages  were  to  be  assessed  : — • 

1.  On  the  15th  of  June,  1859,  the  plaintiff  granted  the  defend- 
ants a  lease  of  certain  premises  being  No.  1  Devonshire  Street, 
Bishopsgate  Street,  for  a  term  of  twenty-one  years,  to  commence 
from  the  25th  of  Marcli  then  last  past,  with  a  proviso  that  either 
i party  might  with  a  six  months'  notice  in  writing  put  an  end  to  the 
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1872      term  at  the  end  of  the  seventh  or  fourteenth  years.    The  lease 
Imills      contained  covenants  by  the  defendants  to  paint  the  inside  in  the 
ST  London  ^^^^^     seventh  year  of  the  tenancy,  in  the  thirteenth  or  fourteenth, 
Union.     and  also  the  twentieth  or  twenty-first,  if  the  term  so  long  continued, 
and  to  paint  the  outside  every  three  years,  and  a  general  covenant 
to  repair  and  at  the  end  or  other  sooner  determination  of  the 
demise  yield  up  and  leave  unto  the  plaintiff,  his  heirs  or  assigns, 
the  demised  premises  so  well  and  sufficiently  painted,  sustained, 
&c.,  and  repaired  as  aforesaid.  The  lease  also  contained  a  covenant 
to  repair  within  three  calendar  months  after  notice  in  writing  left 
by  the  plaintiff,  or  on  his  behalf,  on  the  premises. 

2.  On  the  7th  of  February,  1866,  a  notice  to  treat  was  served  on 
the  defendants  under  the  Metropolitan  (Tower  Hill  Extension) 
Kailway  Act,  1864  (27  &  28  Vict.  c.  cccxv),  in  respect  of  the 
premises  ;  and  under  that  notice  the  defendants  treated  with  the 
Metropolitan  Eailway  Company,  and  on  the  16th  of  April,  1867, 
an  award  was  made  against  the  company  to  pay  the  defendants 
3250?.  On  the  29th  of  July,  1870,  judgment  was  signed  for  that 
amount,  and  on  the  21st  of  November,  1870,  the  defendants 
assigned  all  their  interest  in  the  premises  to  the  Metropolitan 
Eailway  Company. 

3.  On  the  19th  of  June,  1866,  a  notice  was  served  on  the 
plaintiff  under  the  Metropolitan  Kailway  (Tower  Hill  Extension) 
Act,  1864,  in  respect  of  his  interest  in  the  premises;  and  on  the 
29th  of  June,  1868,  the  plaintiff  sent  in  his  claim  against  the 
company ;  but  nothing  further  has  been  done  by  the  plaintiff  or 
the  company  with  reference  to  the  notice  to  treat  of  the  19th  of 
June,  1866,  or  the  claim  of  the  29th  of  June,  1868. 

4.  Either  side  was  to  be  at  liberty,  on  the  argument  of  the 
case,  to  refer  to  the  Metropolitan  Kailway  Act,  1854  (17  &  18 
Yict.  c.  ccxxi),  and  the  Metropolitan  Kailway  Act  (Tower  Hill 
Extension)  Act,  1864  (27  &  28  Vict.  c.  cccxv). 

5.  There  was  a  breach  of  the  general  contract  to  repair  prior  to 
the  7th  of  February,  1866  ;  and  there  were  continuing  breaches  of 
that  covenant  down  to  the  commencement  of  this  action  on  the 
3rd  of  January,  1871.  The  defendants  contended  that  they  were 
not  liable  in  this  action  for  any  breaches  committed  after  the  7th  of 
February,  1866;  and,  further,  that  they  were  not  liable  for  any 
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breaches  committed  after  the  19th  of  June,  1866  ;  and  that,  at  1872 
any  rate,  they  were  not  liable  for  any  breach  committed  after  the  Mills 
16th  of  April,  1867  ;  and  that,  at  any  rate,  they  were  not  liable  ^ast  Lone 
for  any  breaches  committed  after  the  29th  of  July,  1870;  and  Union, 
that,  at  any  rate,  they  were  not  liable  for  any  breaches  committed 
after  the  21st  of  November,  1870. 

6.  By  an  order  of  the  Poor  Law  Board  made  on  the  10th  of 
September,  1869,  the  East  London  Union  was  dissolved  on  the 
80th  of  September,  1869 ;  and  by  another  order  of  the  Poor  Law 
Board  made  on  the  20th  of  September,  1870,  under  the  Dissolved 
Boards  of  Management  and  Guardian  Act,  1870  (33  &  34  Yict.  c.  2), 
it  was  provided  that  those  who  were  acting  as  guardians  of  the 
East  London  Union  at  the  time  of  dissolution,  and  the  survivors  of 
them,  should  continue  in  office  for  the  purposes  in  that  Act 
mentioned. 

7.  The  defendants  continued  in  possession  of  the  premises  until 
the  21st  of  November,  1870,  and  did  some  repairs. 

8.  The  defendants  had  paid  into  Court  10^.,  alleging  that  that 
sum  was  sufficient  to  satisfy  the  whole  amount  of  damages  for 
which  they  were  liable  in  any  view  of  the  case.  The  plaintiff 
contended  that  in  no  view  of  the  case  was  the  sum  paid  in 
sufficient. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
liability  of  the  defendants  ceased  at  any,  and,  if  so,  which  of  the 
dates  in  the  fifth  paragraph  mentioned,  so  as  to  exonerate  them 
from  all  breaches  committed  subsequently.  The  arbitrator  was  to 
determine,  according  to  the  principles  laid  down  by  the  Court, 
what  sum  was  sufficient  to  satisfy  the  plaintiff's  claim,  and  to  make 
his  award  accordingly. 

Sir  G.  Honyman,  Q.C.  {WatJcin  Williams  with  him),  for  the 
plaintiff.  There  is  nothing  in  tlie  circumstances  stated  in  the  case 
to  relieve  the  defendants  from  the  performance  of  their  covenants. 
It  may  be  that  their  liability  ceased  when  they  assigned  their 
interest  in  the  premises  to  the  railway  company  under  the  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18).  But  at  all 
events  they  are  liable  for  breaches  of  the  covenant  to  repair  down 
to  that  day.    The  circumstance  of  the  repairs  not  having  been 
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1872  actually  done  makes  no  difference  :  Bawlings  v.  Morgan  (1)  r 
Mills  Lidgett  V.  Seeretan  (2)  :  the  plaintiff  is  still  entitled  to  substantial 
East  London  damages  to  tlie  extent  to  which  his  reversion  has  been  diminished 
Union.  jj^  value  by  reason  of  the  defendants'  breaches  of  contract.  In- 
Mayne  on  Damages,  2nd  ed.  189, the  rule  is  thus  stated:  "Where 
the  tenant  covenants  to  keep  in  repair,  an  action  may  be  brought 
for  breach  of  covenant  at  any  time  during  the  continuance  of  the 
lease  :  Luxmore  v.  Bobson.  (3)  And  Lord  Holt  ruled  (4)  that,  in- 
such  a  case,  the  measure  of  damages  would  be  the  amount  it  would 
cost  to  put  the  premises  in  repair.  This  view,  however,  has  been 
departed  from  in  later  cases,-  and  it  has  been  ruled  that  the 
measure  of  damages  is  the  extent  to  which  the  marketable  value- 
of  the  reversion  is  injured:  Doe  d,  Worcester  School  Trustees  v. 
Bowlands  (5) ;  BmitJi  v.  Feat."  (6)  See  also  Bell  v.  Hayden  (I), 
referring  to  Marriott  v.  Cotton  (8) ;  Hunt  v.  Tweed  (9)  ;  Coward  v. 
Gregory.  (10) 

A.  G.  Lewis  [Giffard,  Q.G.,  with  him),  for  the  defendants.  The 
contract  of  purchase  by  the  railway  company  was  completed  on  the 
7th  of  February,  1866,  by  the  giving  of  the  notice  to  treat,  the^ 
defendants  and  the  company  being  from  that  date  placed  in  the 
position  of  vendors  and  purchasers,  and  the  company  being  thence- 
forth responsible  for  any  breaches  of  the  covenants  entered  into  by 
the  defendants :  Harding  v.  Metropolitan  By.  Co.  (11)  The  assign- 
ment by  the  defendants  to  the  railway  company  being  under  the 
'  compulsion  of  an  Act  of  Parliament,  the  defendants  were  disabled 
from  further  performance  of  their  covenants,  and  therefore  by  law 
excused :  Baily  v.  De  Cresjpigny.  (12)  At  all  events,  the  defend- 
ants' liability  ceased  on  the  making  of  the  award  on  the  16th  of 
April,  1867,  and  then  extended  only  to  what  it  would  have  cost  at 
that  time  to  put  the  premises  in  repair.  When  the  plaintiff 
treated  with  the  company  for  the  sale  of  his  reversion,  he  was  no 
longer  in  a  position  to  demand  substantial  damages  from  the  de- 

(1)  18  C.  B.  (N.S.)  776  ;  34  L.  J.        (6)  9  Ex.  161;  23  L.  J.  (Ex.)  84. 
(CP.)  185.  (7)  9  Jr.  0.  L.  301. 

(2)  Law  Eep.  6  C.  P.  616.  (8)  2  C=  &  K.  553. 

(3)  1  B.  &  Aid.  584.  (9)  Exch.    Not  reported. 

(4)  In  Vivian  v.  Champion,  2  Ld.       (10)  Law  Eep.  2  C.  P.  153. 
Eaym.  1125.  (11)  Law  Eep.  7  Ch.  154. 

(5)  9  C.  i&  P.  73^  (12)  Law  Eep.  4  Q.  B.  180, 
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■fendants ;  otherwise  he  will  be  making  the  company  pay  the  same  1872 


sum  twice  over ;  for  they  are  bound  to  indemnify  the  defendants  mills 
from  the  date  of  the  award  at  latest.     From  that  time  the  ^^^^  London 
obligation  to  repair  was  shifted.  Union. 

[Keating,  J.  A  right  to  an  indemnity  assumes  that  there  is  a* 
liability.  Besides,  that  is  a  matter  for  the  consideration  of  the 
arbitrator.] 

In  Bawlings  v.  Morgan  (1)  the  term  had  expired.  Here  it  had 
not.  The  proper  measure  of  damages  is  the  sum  it  would  have 
cost  to  put  the  premises  in  repair  at  the  time  the  defendants' 
interest  in  the  term  ceased. 

Sir  G.  Honyman,  Q-C,  in  reply,  referred  to  Beg.  v.  Commis- 
sioners of  Woods  and  Forests  (2),  cited  in  Hodges  on  Eailways^ 
5th  ed.  208,  209. 

Keating,  J.  This  is  a  special  case  stated  by  an  arbitrator  for 
the  opinion  of  the  Court  as  to  the  principle  upon  which  the 
damages  are  to  be  assessed  under  the  circumstances  which  he  has 
stated.  It  appears  that  upon  the  15th  of  June,  1859,  the  plaintiff 
granted  to  the  defendants  a  lease  of  certain  premises  for  twenty- 
one  years,  with  power  to  either  party  to  put  an  end  to  the  term  by 
notice  at  the  expiration  of  the  first  seven  or  fourteen  years.  No 
notice  was  given,  and  the  term  still  subsisted  at  the  time  the 
•dispute  arose  between  the  parties.  On  the  7th  of  February,  1866, 
the  Metropolitan  Eailway  Company  gave  the  defendants  notice  to 
treat  for  the  purchase  of  their  interest  in  the  premises,  under  the 
Xands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18) ;  and 
proceedings  were  taken  upon  that  notice  which  resulted  in  an 
.award,  made  on  the  16th  of  April,  1867,  by  which  the  company 
were  ordered  to  pay  the  defendants  a  large  sum.  On  the  29tli  of 
July,  1870,  judgment  was  signed  against  the  company ;  and  on  the 
21st  of  November  the  defendants  executed  an  assignment  to  them. 
On  the  19th  of  June,  1866,  a  notice  to  treat  was  also  given  to  the 
plaintiff  in  respect  of  his  reversionary  interest ;  and  he  sent  in  a 
claim  on  the  29th  of  June,  but  no  further  proceedings  were  taken 
by  either  party  with  reference  to  the  purchase  of  the  reversion. 

(1)  18  C.  B.  (N.S.)  776  ;  31  L.  J.        (2)  15  Q.  B.  7(31  ;  19  L.  J.  (Q.H) 
'..(CP.)  185.  497.  ' 
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1872      Meanwhile  the  defendants,  in  breach  of  their  covenant  with  the 

Mha^s     plaintiff,  had  suffered  the  premises  to  get  out  of  repair ;  and  they 

I'  continued  to  be  out  of  repair  down  to  the  time  when  this  action 
3T  London  ^ 

Union.  was  brought,  in  January,  1871.  During  that  period  the  defend- 
ants had  done  some  repairs,  which  is  not  a  wholly  unimportant 
circumstance ;  but  there  is  no  doubt  that  the  premises  continued 
to  be  out  of  repair  down  to  and  after  the  date  of  the  assignment 
by  the  defendants  to  the  company.  The  defendants,  upon  the 
supposed  authority  of  Baily  v.  De  Cresj^igny  (1),  insist  that  they  are 
no  longer  liable  upon  their  covenant  to  repair,  the  Act  of  Parlia- 
ment which  compelled  them  to  assign  their  interest  to  the  company 
having  put  it  out  of  their  power  to  perform  it,  and  so  brought  them 
within  the  maxim  "Lex  non  cogit  ad  impossibilia."  But  the 
facts  of  that  case  were  totally  different  from  those  of  the  present. 
The  lease  there  contained  a  covenant  on  the  part  of  the  defendant, 
the  lessor,  "  that  neither  he  nor  his  assigns  would  during  the  term 
permit  any  messuage,  &c.,  to  be  built  on  a  paddock  fronting  the 
demised  premises."  There  was  a  notice  from  a  railway  company 
to  treat  for  the  purchase  of  the  paddock,  and  a  conveyance  by  the 
lessor  to  the  company,  after  which  the  company  erected  a  station 
thereon.  An  action  having  been  brought  against  the  defendant 
for  breach  of  his  covenant  not  to  build  or  permit  any  messuage  to 
be  built  on  the  paddock,  the  answer  was,  that,  inasmuch  as  the 
Act  of  Parliament  compelled  the  defendant  to  assign  the  land  to 
the  company,  the  defendant  was  not  guilty  of  or  contributory  to 
the  breach  of  covenant  complained  of.  In  the  present  case,  how- 
ever, the  breach  occurred  before  the  conveyance  by  the  defendants 
of  their  interest  in  the  term  to  the  company. 

The  defendants  have  paid  lOZ.  into  Court.  They  admit  their 
breach  of  covenant,  but  they  insist  that  they  are  not  liable  for  any 
breaches  subsequent  to  the  notice  to  treat.  I  am  of  opinion  that 
the  liability  of  the  defendants  upon  their  covenant  did  not  cease 
before  the  execution  of  the  conveyance  by  them  to  the  company, 
and  the  possession  taken  by  the  latter,  viz.  the  21st  of  November, 
1870.  The  parties  have  agreed  that  the  intermediate  time  between 
the  date  and  the  commencement  of  the  action  is  of  no  importance* 

(1)  Law  Rep.  4  Q.  B.  180. 
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The  defendants,  in  addition  to  their  attempt  to  exonerate  them-  1872 
selves  by  reason  of  their  contract  with  the  railway  company,  insist  mills 
that  the  plaintiff  is  precluded  from  suing  them  for  substantial  -^^^^  ^^^^^ 
damages,  because  of  the  notice  to  treat  given  to  him  by  the  com-  Ui^ion. 
pany,  and  of  the  claim  sent  in  by  him,  which  they  contend  amounts 
to  a  contract  of  purchase  and  sale.     But  I  am  clearly  of  opinion 
that  that  which  took  place  between  the  plaintiff  and  the  railway 
company  could  not  have  the  effect  of  relieving  the  defendants 
from  their  liability  to  the  plaintiff.     I  see  nothing  to  prevent  the 
plaintiff  from  suing  the  defendants  for  breaches  of  covenant  down 
to  the  time  of  the  execution  by  the  latter  of  the  conveyance  to  the 
company. 

Then  as  to  the  principle  on  which  the  damages  are  to  be 
assessed,  I  think  they  are  not  limited  to  nominal  damages.  I 
think  the  rule  laid  down  in  the  more  recent  cases,  viz.  that  the 
true  measure  of  damages  is  the  extent  to  which  the  lessor's  rever- 
sion is  damnified  by  the  want  of  repair,  is  the  sounder  rule,  not- 
withstanding the  other  rule  has  the  sanction  of  the  high  authority 
of  Lord  Holt.  The  arbitrator  will  practically  have  no  difficulty  in 
assessing  the  damages  upon  this  principle. 

Gkove,  J.  I  am  of  the  same  opinion.  It  has  not  been  con- 
tended that,  if  this  had  been  the  ordinary  case  of  a  voluntary 
parting  with  the  term  by  the  lessee,  the  latter  would  not  have 
been  liable  for  breaches  of  covenant  down  to  the  time  of  the 
assignment.  But  it  is  said  that  this  is  an  exceptional  case,  by 
reason  of  the  defendants  having  been  put  out  of  the  land  under 
the  compulsory  powers  conferred  upon  the  railway  company  by  the 
Lands  Clauses  Consolidation  Act,  1845.  Baihjy.De  Cres^igny  (1), 
which  is  the  only  case  at  law  upon  the  subject,  is  clearly  distin- 
guishable. The  covenants  were  different  from  those  in  the  present 
case,  and  there  had  been  an  actual  transfer  of  the  property  to  the 
railway  company  before  breach.  The  thing  complained  of,  viz. 
building  on  the  paddock,  was  not  done  by  the  lessor,  but  by  the 
company  after  they  had  acquired  possession  of  the  land  under  the 
compulsory  power  of  the  Act.    There  was  no  such  change  of  pos- 

(1)  Law  Eep.  4  Q.  B.  ISO. 
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1872       session  here.    The  non-repair  for  which  the  lessor  claims  damages 
Mills     all  occurred  whilst  the  lessees  were  in  possession  of  the  premises : 
East  London       though  according  to  Ear  ding  v.  Metropolitan  By.  Co,  (1)  there 
Union.  have  been  a  binding  contract  of  purchase  and  sale  from  the 

time  the  amount  of  compensation  was  fixed  by  the  award,  I  see 
nothing  to  exempt  the  defendants  from  their  obligation  to  perform 
their  covenants  until  they  were  turned  out  of  possession.  From 
that  period,  viz.  the  21st  of  November,  1870,  when  the  property 
and  the  possession  passed  to  the  railway  company,  and  the  defend- 
ants could  not  effect  the  repairs,  their  liability  ceased.  It  has  been 
said  that  to  hold  the  defendants  liable  for  breaches  down  to  that 
time  would  or  might  be  giving  the  lessor  compensation  twice  over. 
It  is  not  necessary  to  enter  into  that ;  the  arbitrator  will  take  care 
that  justice  is  done.  Although  it  seems  to  be  rather  a  complex 
matter  if  gone  into  theoretically,  I  think  there  will  be  no  practical 
difficulty  in  assessing  the  proper  amount  of  damages  upon  the 
principle  stated  by  my  Brother  Keating.  It  might  perhaps  be 
said  that  the  real  damage  might  have  been  prevented  if  the  lessor 
had  looked  to  his  own  interests  at  the  proper  time.  But  I  think 
it  comes  to  very  much  the  same  thing  in  the  end. 

Denman,  J.  The  arbitrator  has,  with  his  usual  accuracy,  raised 
two  questions  for  our  decision, — 1.  At  which  of  the  dates  mentioned 
in  the  fifth  paragraph  of  the  case  the  liability  of  the  defendants 
upon  their  covenant  to  repair  ceased ;  2.  Upon  what  principle  the 
damages  are  to  be  assessed.  The  argument  has  been  confined  to  the 
question  whether  the  liability  enured  until  the  21st  of  November, 
1870,  the  day  on  which  the  railway  company  took  possession  of 
the  premises  under  the  assignment.  I  agree  with  the  rest  of  the 
Court  that  it  did  not  cease  until  that  day.  The  argument  on  the 
part  of  the  defendants  was  based  upon  two  cases,  viz.  Baili/  v.  De 
Gresjpigny  (2)  at  law,  and  Harding  v.  Metrojpolitan  By.  Co.  (1)  in 
equity.  Both  those  cases,  when  accurately  looked  at,  will  be  found 
to  be  authorities  the  other  way.  In  the  case  in  equity  it  was 
decided  that  after  the  amount  of  compensation  had  been  ascertained 
by  the  award,  the  owner  of  the  land  would  have  a  right  to  a  decree 
(1)  Law  Rep.  7  Ch.  154.  (2)  Law  Rep.  4  Q.  B.  180. 
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for  specific  performance.    In  the  course  of  the  judgment  it  is  said  1872 


that  an  indemnity  would  have  to  be  given  by  the  defendants  against  Mills 
that  which  the  plaintiff  is  suing  for  here.  That  necessarily  involves  ^^^^  London 
the  notion  that  the  plaintiff  has  such  rights.  As  to  the  principle  Union. 
upon  which  the  damages  are  to  be  assessed,  there  will  be  but  little 
difference  whether  the  old  or  the  more  modern  rule  be  adopted. 
Mr.  Mayne  has,  2nd  ed.,  182, 190,  with  his  usual  accuracy,  given  a 
summary  of  the  cases  upon  this  subject,  and  he  arrives  at  the  conclu- 
sion that  the  better  opinion  is  that  the  proper  measure  of  damages 
is  the  extent  to  which  the  actual  value  of  the  reversion  is  injured. 
Coward  v.  Gregory  (1)  and  Hunt  v.  Tweed  (2)  seem  also  to  estab- 
lish this  to  be  the  true  rule.  We  must,  therefore,  lay  that  down 
as  the  principle  by  which  the  arbitrator  is  to  be  guided.  The 
result  of  our  opinion  is  that  the  defendants'  liability  did  not  cease 
until  the  21st  of  November,  1870,  and  that  the  measure  of  damages 
will  be  the  amount  by  which  the  plaintiff's  reversion  had  become 
<leteriorated  on  that  day. 

Judgment  accordingly. 

Attorneys  for  plaintiff:  Thomas  &  HoUams, 
Attorneys  for  defendants :  A,  J.  Baylis  &  Son, 


(1)  Law  Eep.  2  C.  P.  153. 


(2)  2Tot  reported. 
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1872  LEBEAU  and  Another  v.  THE  GENERAL  STEAM  NAVIGATION 

Nov.  12.  COMPANY. 

Ship  and  Shipping — Carriers — Bill  of  Lading — Description  of  Goods — "  Weighty 
Value,  and  Contents  unknown  "  —Misrepresentation — Estoppel. 

The  plaintiffs  delivered  to  the  defendants,  for  carriage  on  board  the  defendants* 
ship,  a  closed  case  containing  silk  goods.  The  bill  of  lading,  as  tendered  by  the 
plaintiffs  for  signature,  described  the  contents  of  the  case  as  linen  goods;  but 
before  signing  it  the  captain  impressed  upon  it  with  a  stamp  the  words  "  Weighty 
value,  and  contents  unknown."  The  freight  charged  for  silk  was  higher  than 
that  for  linen  goods,  and  the  freight  paid  for  the  goods  so  delivered  was  that  for 
linen  goods ;  but  the  plaintiffs  represented  the  goods  to  be  linen  inadvertently 
and  without  fraudulent  intention.  On  the  ship's  arrival  at  her  destination  it 
was  found  that  two  pieces  of  silk  had  been  abstracted  from  the  case. 

In  an  action  by  the  plaintiffs  against  the  defendants  as  common  carriers  for 
non-delivery  of  the  silk  goods  so  lost : — 

Held,  that  the  result  of  the  addition  of  the  words  "  Weight,  value,  and  con- 
tents unknown  "  to  the  bill  of  lading  was  completely  to  do  away  with  the  effect 
of  the  description  of  the  goods  as  linen,  and  that  consequently  the  defendants' 
contract  was  to  carry  the  case  and  its  contents,  whatever  they  might  be ;  and  the 
plaintiffs  were  entitled  to  maintain  the  action. 

Qiicere  whether,  even  without  the  additional  words,  the  misrepresentation  having 
been  made  without  fraud  could  have  had  the  effect  of  avoiding  the  contract  for 
carriage  of  the  goods  by  the  defendants  as  common  carriers. 

Jessel  V.  Bath  (Law  Eep.  2  Ex.  267)  followed. 

Action  in  the  Mayor's  Court,  London. 

Declaration  for  that,  in  consideration  that  the  plaintiffs  would 
deliver  to  the  defendants,  as  carriers  of  goods  for  hire,  certain 
goods,  to  wit,  silk  broadstuffs,  to  be  by  the  defendants  carried  from 
Boulogne  to  London,  and  there  delivered  according  to  the  direc- 
tion of  the  plaintiffs — certain  perils,  &c.,  excepted — for  freight  to 
be  paid  by  the  plaintiffs  to  the  defendants  in  that  behalf,  the 
defendants  promised  the  plaintiffs  to  carry  the  said  goods  from 
Boulogne  to  London,  and  there  deliver  the  same  to  the  directions 
of  the  plaintiffs  in  that  behalf,  except  as  aforesaid. 

Averments  of  delivery  of  the  goods  to  the  defendants,  and  per- 
formance of  conditions  precedent. 

Breach,  that  the  defendants  only  delivered  a  portion  of  the  said 
goods  to  the  plaintiffs. 

Second  count  alleged  a  bailment  of  goods  by  the  plaintiffs  to 
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the  defendants  to  be  taken  care  of  and  re-delivered  to  the  plain-  1872 
tiffs  on  request  for  reward  to  the  defendants,  and  non-delivery  of  Lebeau 
such  goods.  (.J^^^^ 

Pleas,  denying  the  promise,  the  breaches,  and  to  the  first  count  ^^^^^^f^^^" 
denying  the  delivery  of  the  goods  to  the  defendants  for  the  pur- 
pose and  on  the  terms  alleged. 

Issues. 

The  plaintiffs  had  given  particulars  of  demand,  which  specified 
their  claim  to  be  in  respect  of  "  two  pieces  of  silk  broadstuffs  de- 
livered to  the  defendants  on  board  their  steamer  Cologne,  on  the 
25th  day  of  October,  1871,  in  a  case  marked  L.  C,  and  numbered 
1146,  and  S.  M.  674,  for  carriage  to  and  warehousing  in  London." 
At  the  trial  before  the  Deputy  Kecorder  the  facts  appeared  to  be 
as  follows : — The  plaintiffs  had  delivered  the  goods  in  question, 
consisting  of  what  are  called  "  silk  broadstuffs,"  inclosed  in  a  case, 
to  the  defendants,  who  are  carriers  of  goods  between  Boulogne  and 
London,  for  carriage  by  the  defendants  from  the  former  place  to 
the  latter  on  board  the  defendants'  steamer  Cologne.  The  bill  of 
lading,  as  tendered  to  the  captain  for  signature,  described  the 
goods  contained  in  the  package  as  "  linen  goods ;"  but  before  it  was 
signed  by  the  captain  the  printed  words  "  Weight,  value,  and  con- 
tents unknown "  were  impressed  upon  it  with  a  stamp  by  the 
captain  or  the  defendants'  agent. 

Upon  the  arrival  of  the  vessel  at  London  it  was  found  that  the 
case  had  been  tampered  with,  and  two  pieces  of  silk  breadstuff 
abstracted.  It  appeared  that  the  freight  for  silk  goods  would  be 
higher  than  that  for  linen,  and  that  the  freight  was  paid  as  for 
linen  goods.  The  jury  found,  in  answer  to  questions  left  to  them 
by  the  learned  judge,  that  the  goods  in  question  were  safely  de- 
livered to  the  defendants ;  that  they  were  lost  while  in  their  care 
as  carriers ;  and  that  the  goods  were  not  wilfully  misdescribed  as 
linen  goods  that  they  might  be  carried  at  a  lower  rate,  but  were 
inadvertently  misdescribed. 

The  verdict  was  entered  for  the  plaintiffs  for  18Z.  lis.  \d.,  the 
value  of  the  goods,  with  leave  to  the  defendants  to  move  to  enter 
a  nonsuit  or  a  verdict  for  themselves  on  the  ground  that  there 
was  no  evidence  of  the  contract  alleged  in  the  declaration,  and 
that  the  plaintiffs  were  estopped  from  proving  the  delivery  of  the 
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1872  goods  mentioned  in  their  particulars  to  the  defendants  by  the  bill 

Lebeau  of  lading. 

^  ^-  A  rule  nisi  had  been  obtained  accordingly,  against  which 

General  °  *"  ° 

Steam  Navi- 
gation Co.      Field,  Q.C.,  and  Waddy,  shewed  cause.    The  contract  which  is 

evidenced  by  the  bill  of  lading,  was  to  carry  the  package  with 
the  particular  mark  and  number  thereon.  The  inaccurate  descrip- 
tion of  the  contents  does  not  destroy  such  contract:  Bates  v. 
Todd  (1) ;  McCance  v.  London  and  North  Western  By,  Co,  (2)  It 
is  at  most  merely  a  representation,  and  the  jury  having  found  that 
it  was  not  made  fraudulently,  but  by  inadvertence,  it  cannot  avoid 
the  contract.  There  is  nothing  to  show  that  the  misstatement 
innocently  made  to  the  defendants  at  the  time  of  the  shipment  at 
all  put  them  off  their  guard  or  altered  their  position:  see  the 
judgment  of  Blackburn,  J.,  in  Knights  v.  Wiffen  (3).  Moreover, 
the  effect  of  the  representation  is  entirely  done  away  with  by  the 
addition  of  the  words  "Weight,  value,  and  contents  unknown." 
The  captain  refuses  to  receive  the  goods  as  being  of  any  particular 
description,  and  the  effect  is  that  the  contract  is  for  carriage  of 
the  goods  contained  in  the  package  without  reference  to  the  nature 
of  the  contents.  The  case  of  Jessel  v.  Bath  (4)  is  an  authority  that 
such  is  the  true  construction  of  this  bill  of  lading.  Martin,  B., 
there  says :  "  The  person,  therefore,  signing  this  bill  of  lading,  by 
signing  for  the  amount  with  this  qualification,  *  Weight,  contents, 
-and  value  unknown,'  merely  means  to  say  that  the  weight  is 
represented  to  him  to  be  so  much,  but  that  he  has  himself  no 
knowledge  of  the  matter;"  and  the  rest  of  the  Court  put  the 
same  construction  on  the  document.  If  this  be  the  true  effect  of 
the  contract,  no  question  of  estoppel  can  arise. 

Tal/ourd  Salter  and  Finlay  supported  the  rule.  It  is  submitted 
that  there  was  no  contract  on  the  part  of  the  defendants  for  the  car- 
riage of  these  silk  broadstuffs.  The  bill  of  lading  is  the  contract, 
and  that  contract  is  for  the  carriage  of  linen  stuffs.  The  memoran- 
dum, "  Weight,  value,  and  contents  unknown,"  makes  no  difference 
in  this  respect.  The  meaning  of  that  is  that  the  shipowner  protects 
himself  from  being  concluded  by  the  bill  of  lading,  if  the  goods  are 


(1)  1  M.  &  Eob.  106.  (3)  Law  Eep.  5  Q.  B.  660,  at  p.  665. 

(2)  3  H.  &  C.  343  ;  34  L.  J.  (Ex.)  39.        (4)  Law  Kep.  2  Ex.  267. 
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not  really  such  as  described  ;  but  he  does  not  thereby  contract  to  1872 
carry  any  other  goods  than  linen  goods.    He  merely  says     I  Lebeau 
undertake  to  carry  the  goods  you  describe,  but  you  must  prove  generai 
that  the  contents  of  the  case  were  what  you  describe,  if  you  seek  Steam  Na 

PI  T  GATION  C( 

to  make  me  responsible  for  such  goods  in  the  case  of  a  loss.  I  am 
not  to  be  bound  to  deliver  up  linen  if  the  contents  were  brickbats." 
This  construction  is  quite  consistent  with  the  decision  in  Jessel  v. 
Bath.  (1) 

[Brett,  J.  But  if  he  is  not  bound  by  the  description,  can  the 
other  side  be  in  the  absence  of  fraud  ?] 

The  document  must  receive  a  construction  that  will  give  effect  to 
all  parts  of  it,  if  possible.  The  expression  "  contents  unknown  " 
is  not  necessarily  inconsistent  with  the  description  of  the  goods  as 
"  linen  goods."  If  interpreted  as  meaning  that  though  the  goods 
are  linen  goods,  the  nature  and  quality  of  such  linen  goods  are 
unknown,  all  the  expressions  in  the  document  will  receive  a 
meaning. 

Taking  it  that  notwithstanding  the  memorandum  there  is  a 
representation  of  the  goods  as  linen  goods,  it  is  contended  that  if 
such  a  representation  be  untrue,  though  without  fraud,  it  will  avoid 
the  contract  for  carriage  of  the  goods,  or  at  any  rate  release  the 
carrier  from  his  liability  as  a  common  carrier :  2  Kent's  Commen- 
•  taries  802,  s.  604.  The  question  in  such  cases  is  not  what  is  the 
intention  of  the  party  making  the  representation,  but  what  is  the 
effect  on  the  carrier's  position.  If  the  effect  of  the  untrue  represen- 
tation is  to  deceive  the  carrier  as  to  the  value,  and  to  induce  him 
not  to  bestow  on  the  goods  the  care  and  diligence  which  their 
value  requires,  the  contract  itself  becomes  a  nullity :  Story  on 
Bailments,  539,  ss.  567-569;  Angel  on  Carriers,  235,  ss.  262,  264  ; 
Smith's  Mercantile  Law,  8tli  ed.  p.  279 ;  Batson  v.  Donovan  (2) ; 
Tiichhurne  v.  White  (3) ;  Tyhj  v.  Morrice  (4.) ;  Kenrig  v.  Eggles- 
ton  (5) ;  Belfast  and  Balhjmena  By.  Co.  v.  Keys.  (6) 

[Denman,  J.  These  authorities  seem  to  refer  to  cases  where 
the  carrier  has  made  inquiries,  and  the  answer  is  untrue.  Here 
there  was  no  specific  inquiring  by  the  carrier.] 


(1)  Law  Hep.  2  Ex.  267. 

(2)  4  B.  &  Aid.  21. 

(3)  1  Str.  145. 


(4)  Carth.  485. 

(5)  Aleyn,  03. 
((5)  9  II.  L.  55G. 
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1872         The  effect  is  the  same.    There  is  a  voluntary  statement,  the 
Lebeau     effect  of  which  is  to  put  him  off  inquiring. 

General  [Grove,  J.  The  cases  seem  to  have  drawn  some  distinction 
Steam  Na VI-  between  voluntary  statements  and  cases  where  the  carrier  has 

GATION  Co.  „        ^  , 

inquired,  though  I  confess  I  do  not  see  any  .J 

Moral  fraud  is  not  necessary  to  discharge  the  carrier.  The 
defendants  have  never  undertaken  to  act  as  insurers  of  any  goods 
but  those  described  by  the.  consignors.  The  case  is  like  that  of 
McCance  v.  London  and  North  Western  By.  Co,  (1),  where  a  fact 
was  treated  by  the  parties  as  the  basis  of  the  contract,  and  it  was 
held  that  one  party  could  not  afterwards  dispute  the  truth  of  it.  The 
defendants  are,  therefore,  mere  involuntary  bailees  of  the  goods, 
and  there  is  no  question  here  of  any  negligence  on  the  part  of  the 
defendants  beyond  the  mere  fact  of  non-delivery.  If  they  are  not 
liable  as  common  carriers,  they  are  entitled  to  succeed  on  these 
facts. 

[Brett,  J.  You  would  make  this  like  a  case  of  marine  insur- 
ance, where  a  concealment  of  a  material  fact,  though  without  fraud, 
is  fatal.  The  law,  as  to  the  meaning  of  such  expressions  as 
"  Weight,  value,  and  contents  unknown,"  is  laid  down  in  Parsons  on 
Shipping,  197,  and  the  case  of  Clarh  y.  Barnwell  (2)  is  cited,  where 
the  bill  of  lading  contained  the  clause,  that  the  boxes  containing 
the  goods  were  shipped  in  good  order  contents  unknown,"  and 
the  Court  said  it  is  obvious,  therefore,  that  the  acknowledgment 
of  the  master  as  to  the  condition  of  the  goods  when  received  on 
board  extended  only  to  the  external  condition  of  the  cases,  exclu- 
ding any  implication  as  to  the  quantity  or  quality  of  the  article, 
condition  of  it  at  the  time  received  on  board,  or  whether  properly 
packed  or  not  in  the  boxes."] 

Secondly.  The  plaintiffs  are  estopped  from  proving  delivery  of 
silk  goods  to  the  defendants  under  this  bill  of  lading.  The  goods 
were,  in  consequence  of  the  statement  that  they  were  linen,  carried 
at  a  less  rate  of  freight ;  and  the  defendants,  therefore,  have  acted 
upon  the  plaintiffs'  representation,  and  altered  their  position  for 
the  worse,  and  the  plaintiffs  cannot  now  be  permitted  to  deny  the 
truth  of  the  representation.  The  plaintiffs  cannot  prove  their  case 
without  shewing  the  statement  to  have  been  untrue.  j 
(1)  3  H.  &  C.  343  ;  34  L.  J.  (Ex.)  39.  (2)  12  How.  272. 
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[BoviLL,  C.J.    This  question  of  estoppel  comes  back  really  to  1872 
the  same  question  as  that  involved  in  the  first  point ;  for  if  there  Lebeaij~ 
were  a  contract  to  carry  the  goods,  whatever  they  were,  the  nature  geneeal 
of  the  goods  delivered  becomes  immaterial;  if  there  were  no  Steam Navi- 

,         .     .  „      .  GATION  Co. 

contract  at  all,  then  it  is  equally  immaterial. J 

They  also  cited  Polhill  v.  Walter  (1) ;  Knights  v.  Wiffen  (2) ; 
Caliill  V.  London  and  North-Western  By.  Go,  (3) ;  Foster  v.  Colby  (4) ; 
Hollister  v.  Nowlen  (5) ;  Phillies  v.  Earle.  (6) 

BoviLL,  C.J.  In  this  case  the  jury  have  negatived  the  existence 
of  any  fraud  or  wilful  misrepresentation.  No  question  is  raised  by 
the  form  of  this  rule  as  to  the  proper  amount  of  the  damages,  but 
the  application  is  simply  to  enter  a  nonsuit  or  verdict  for  the 
defendants.  The  contract  upon  which  the  plaintiffs  in  substance 
declared  was  that  contained  in  the  bill  of  lading.  It  appears  to 
me  that  the  effect  of  that  document  was,  that  though  the  plaintiffs 
represented  that  the  package  in  question  contained  linen  goods, 
the  defendants  by  their  agent  refused  to  contract  upon  the  footing 
that  the  contents  of  the  case  were  to  be  taken  absolutely  to  be  of 
the  description  that  the  shippers  stated.  By  the  printed  memo- 
randum, in  my  opinion,  they  repudiated  all  knowledge  of  the  con- 
tents of  the  case,  and  all  intention  of  contracting  with  regard 
thereto,  and  contracted  to  carry  the  package,  whatever  its  contents 
might  be.  That  was  the  view  taken  in  the  case  of  Jessel  v.  Bath  (7), 
4ind  that  seems  to  me  the  correct  view  of  such  a  contract.  It 
therefore  lies  on  the  defendants  to  get  rid  of  their  liability  under 
the  contract,  and  this  they  seek  to  do  by  reason  of  the  statement 
made  by  the  plaintiffs  as  to  the  nature  of  the  goods.  But  this 
statement  must  be  taken  as  having  been  made  innocently  and 
without  fraudulent  intention.  I  do  not  see  how  such  a  statement 
could  avoid  the  contract.  If  there  had  been  any  fraud  or  wilful 
mis-statement  with  a  view  to  avoiding  the  payment  of  a  higher 
rate  of  freight,  the  case  might  have  fallen  within  some  of  the 

(1)  3  B.  &  Ad.  114.  (4)  3  H.  &  N.  705  ;  28  L.  J.  (Ex.) 

(2)  Law  Rep.  5  Q.  B.  G60.  81. 

(3)  10  C.  B.  (N.  S.)  154;  13  C.  B.        (5)  19  Wcud.  231. 
(N.S.)  818;  30  L.  J.  (C.  P.)  289;  31        (6)  8  Pick.  (Mass.)  182. 
L.  J.  C.  P.  271.  (7)  La.w  Bcp.  2  Ex.  2G7. 
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Lebeau^  tract  might  have  been  avoided  by  the  fraud. 

^'  But  all  fraud  haviner  been  negatived,  it  is  clear  that  the  contract 

General  °  i      i        i     i  Tin 

Steam  Navi-  remains,  and  that  such  contract  has  been  broken.    1  can  therefore- 

GATioN  Co.  ground  for  entering  a  verdict  for  the  defendants.  Possibly^ 

upon  the  evidence,  there  might  have  been  ground  for  contending 
that  the  finding  of  the  jury  or  the  damages  should  have  been; 
different ;  but  no  such  points  have  been  raised  before  us.  If  the- 
company  conceive  that  they  are  defrauded  by  untrue  statements 
as  to  the  nature  of  goods  shipped,  they  may  easily  protect  them- 
selves by  so  framing  their  bills  of  lading  as  to  make  the  truth  of 
the  description  of  the  goods  a  condition  of  the  contract,  so  as  to- 
absolve  themselves  from  liability  if  the  statement  be  false,  whether 
it  be  fraudulent  or  not.  In  most  of  the  cases  of  this  sort,  where 
it  has  been  sought  to  relieve  the  carrier  from  liability  by  reason  of 
an  untrue  statement  by  the  consignor,  it  has  been  on  the  ground 
that  the  statement  was  fraudulent.  But  apart  from  fraud,  if  my 
view  of  the  contract  in  this  case  be  correct,  I  can  see  no  ground 
for  an  estoppel  on  either  side,  for  the  statement  made  by  one  is  not 
accepted  by  the  other.  The  parties  do  not  agree  on  the  footing 
that  the  package  contains  linen  goods  only,  but  that  it  may  contain 
any  other  sort  of  goods.  It  may  be  that  the  plaintiffs  might  by 
their  statement  have  ^been  precluded  from  recovering  any  greater 
damages  than  if  the  parcel  had  contained  linen.  My  impressiouj 
at  present — though,  the  point  not  having  been  argued,  I  pronounce 
no  definite  opinion  on  it — is,  that  if  the  point  were  open  such  a 
limitation  of  the  damages  might  be  the  result.  As  the  case  now 
comes  before  us,  the  defendants  cannot  succeed  without  shewing 
that  they  were  altogether  absolved  from  their  contract ;  which,  for 
the  reasons  I  have  given,  I  think  they  cannot  do.  On  these 
grounds  I  think  this  rule  must  be  discharged. 

Beett,  J.  In  this  case  the  plaintiffs  were  forwarding  agents  at 
Boulogne,  and  they  shipped  as  shippers  certain  goods  in  a  closed 
case  on  board  the  defendants'  ship,  to  be  carried  from  Boulogne  to 
London.  The  shippers  presented  a  bill  of  lading  for  signature,  in 
which  the  contents  of  the  case  were  described  as  linen  goods.  Tho 
goods  were  really  what  are  called  silk  broadstuffs.    The  freight 
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for  sucli  goods  would  have  been  larger  than  that  for  linen,  but  the  1872 
freight  in  fact  paid  was  that  for  linen.    It  must  be  taken  that  at  Lebeau 
the  time  of  the  shipment  and  presentment  of  the  bill  of  lading  the  q^^^^^-^ 
plaintiffs  did  not  know  that  the  goods  were  not  linen  goods,  for  Steam  Navi- 

^  .  GATIOX  Co. 

the  jury  have  found  that  the  misrepresentation  w^as  innocent. 
On  presentment  of  the  bill  of  lading  the  captain  or  shipowner's 
agent  did  not  sign  it  as  offered,  but  stamped  on  the  face  of  it  the 
words  Weight,  value,  and  contents  unknown,"  having  in  fact 
taken  the  goods  on  board  without  examining  the  contents  of  the 
case.  The  captain  asked  no  questions  of  the  shippers  as  to  what 
the  contents  of  the  case  were.  There  was  no  positive  evidence  of 
any  negligence  on  the  part  of  the  defendants'  servants,  but  simply 
the  fact  that  at  the  end  of  the  voyage  it  was  found  that  though 
the  case  was  there  part  of  the  contents  was  gone.  Under  these 
circumstances  the  plaintiffs  bring  an  action,  not  charging  the 
defendants  with  negligence,  but  upon  their  absolute  liability  as 
common  carriers,  to  deliver  the  goods  in  the  same  condition  as  they 
were  delivered  to  them,  and  describing  the  goods  in  the  particulars 
in  the  action  as  silk  broadstuffs. 

The  question  now  is  whether  there  was  evidence  to  go  to  the  jury 
of  any  such  liability  on  the  part  of  the  defendants  with  regard  to 
the  goods  actually  shipped,  i.e.,  silk  broadstuffs.  The  application 
to  the  Court  below  was  to  enter  a  nonsuit,  and  the  Court  havins: 
refused  to  do  so,  the  present  application  is  to  the  same  effect. 

Now,  even  if  the  bill  of  lading  had  not  had  indorsed  upon  it  the 
words  "  Weight,  value,  and  contents  unknown,"  still  there  would 
have  been  a  delivery  of  the  goods  shipped  to  the  defendants  and 
an  acceptance  of  such  goods  by  them  to  be  carried  for  reward. 
What,  then,  would  have  been  the  effect  of  the  statement  in  the 
bill  of  lading  that  the  goods  were  linen  goods  ?  It  is  not  necessary 
to  decide  the  point,  and  I  do  not  decide  it,  but  I  am  inclined 
to  think  that  that  misrepresentation  would  not  avoid  the  contract. 
The  present  question  arises  between  shipper  and  shipowner,  and 
it  does  not  appear  to  me  that  as  between  shipper  and  shipowner 
such  a  misstatement,  though  of  a  material  fact,  if  innocent,  can  of 
itself  avoid  the  contract,  but  that  in  order  to  do  so  it  must  bo 
wilful  and  fraudulent.  I  should  be  inclined  to  think  that  the  bill 
of  lading,  as  between  shipper  and  shipowner,  would  attach  as  the 
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1872      contract  relating  to  the  goods  shipped  under  it  whatever  they 
Lebeau  were. 

Genekal  contended,  however,  that  a  misrepresentation  having  been 

Steam  Navi-  made  by  the  shipper,  which  would  impose  a  larger  liability  on  the 
shipowner  than  if  the  description  in  the  bill  of  lading  had  been 
correct,  that  statement  must  be  taken  to  have  been  intended  by 
both  parties  to  form,  though  not  part  of  the  contract,  the  basis 
of  the  contract  within  the  doctrine  laid  down  in  the  case  of 
MeCance  v.  London  and  North  Western  By.  Co.  (1),  and  that, 
therefore,  the  plaintiffs  are  not  at  liberty  to  shew  that  silk 
goods  were  delivered  to  the  defendants.  With  reference  to  this 
contention  it  appears  to  be  very  material  to  consider  the  effect  of 
the  stamped  memorandum.  The  bill  of  lading,  as  presented  by 
the  shipper  to  the  captain,  contains  an  innocent  misrepresentation 
which  is  that  of  the  shipper,  not  of  the  shipowner,  that  the  goods 
are  linen.  Did  the  shipowner  act  on  that  misrepresentation  ?  Did 
he  accept  it  as  the  basis  of  the  contract  ?  The  cases  cited  in  Par- 
sons on  Shipping,  198,  and  especially  Clarh  v.  Barnwell  (2),  shew 
the  meaning  of  such  a  memorandum  as  this  stamped  on  the  bill  of 
lading  by  the  captain  before  he  will  sign  it.  When  a  closed  case 
is  offered  to  him  with  a  representation  as  to  the  nature  of  its  con- 
tents on  the  bill  of  lading  he  may  accept  it  without  alteration  of 
the  bill  of  lading ;  but  if  he  alters  the  bill  of  lading  by  inserting 
a  statement  that  the  contents  are  unknown,  it  is  clear,  as  a  matter 
of  business  and  it  seems  from  the  American  cases,  and  Jessel  v. 
Bath  (3),  to  be  the  law,  that  he  thereby  declines  to  accept  the  de- 
claration of  the  shipper;  he  says  in  effect,  '^I  accept  this  case  as  it 
appears  on  the  outside  ;  I  know  nothing  about  the  inside,  and  will 
be  bound  by  no  statement  in  reference  to  it."  It  appears  to  me 
that  this  completely  does  away  with  the  statement  made  by  the 
shipper  with  respect  to  the  nature  of  the  goods,  and  both  parties 
must  then  be  taken  to  agree  to  the  bill  of  lading  in  the  modified 
form  by  which  there  is  no  binding  statement  as  to  the  contents  of 
the  package,  but  the  carrier  undertakes  in  his  capacity  as  carrier 
to  carry  the  case  whatever  it  contains.  If  so,  he  must  be  liable  as 
<i  carrier  upon  his  contract  for  non-delivery  of  the  goods,  whatever 

(1)  7  H.  &  N.  477  ;  3  H.  &  C.  343  ;  (2)  12  How.  272. 

31  L.  J.  (Ex.)  65 ;  34  L.  J.  (Ex.)  39.  (3)  Law  Eep.  2  Ex.  267. 
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they  were,  really  contained  in  the  case.    Whether  he  is  liable  to  i872 
the  value  of  the  goods  really  contained  in  the  case,  or  only  to  the  lebeau 
value  of  such  goods  as  they  were  represented  to  be  by  the  shipper  q^^^^^^ 
is  a  question  not  now  before  us,  and  one  on  which  I  had  rather  Steam  Nayt- 

.    .  .  •11         GATION  Co. 

express  no  opinion,  though  at  the  same  time  i  do  not  wish  to  be 
considered  as  intending  to  differ  from  my  Lord's  suggestion  that 
the  carrier  in  such  a  case  may  be  liable  only  to  the  value  of  the 
goods  as  they  were  represented  to  be.  Here  the  only  question  is, 
whether  a  nonsuit  should  have  been  directed  on  the  ground  that 
there  was  no  contract  with  regard  to  the  goods  in  respect  of  which 
the  action  was  brought. 

It  was  further  contended  on  behalf  of  the  defendants  that  the 
representation  of  the  plaintiffs  as  to  the  contents  of  the  package 
created  an  estoppel,  because  the  position  of  the  shipowner  was 
thereby  altered.  It  was  laid  down  in  the  case  of  Walker  v.  Jack- 
son (1),  by  Lord  Wensleydale,  who  was  certainly  a  master  in  the 
art  of  laying  down  general  propositions  of  mercantile  law,  that  as 
a  general  rule  "  if  anything  is  delivered  to  a  person  to  be  carried, 
it  is  the  duty  of  the  person  receiving  it  to  ask  such  questions  about 
it  as  may  be  necessary ;  if  he  ask  no  questions,  and  there  is  no 
fraud  to  give  the  case  a  false  complexion  on  the  delivery  of  the 
parcel,  he  is  bound  to  carry  it  as  it  is,"  i.e.,  to  carry  it  as  a  carrier. 

In  point  of  fact  no  question  was  here  asked  by  the  shipowners 
on  the  shipment  of  the  goods.  There  was  only  a  statement  by  the 
shippers  on  the  bill  of  lading  which  they,  the  shipowners,  refused 
to  accept.  The  case,  therefore,  comes  within  the  rule  so  laid  down 
in  Walker  v.  Jackson  (1),  and  that  case  shews  that  the  real  contract 
was  that  the  defendants  should  carry  as  carriers  whatever  was  in 
the  package. 

Grove,  J.  I  must  say  that  I  have  entertained  some  doubts  in 
the  course  of  the  argument,  which  are  not  so  entirely  removed  as 
I  could  wish,  but  they  are  not  strong  cnougli  to  induce  me  to  differ 
from  the  rest  of  the  Court.  Patting  aside  at  present  tlie  printed 
words  afterwai'ds  stamped  upon  the  bill  of  lading,  I  should  have 
been  inclined  to  hold  that  where  a  party  entering  into  a  contract 
for  carriage  of  goods  even  without  fraud  describes  the  goods  to  be 

(1)  lOM.  .^'AV.  lG],at  p.  IGO. 
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1872  carried  as  goods  of  a  certain  character,  the  contract  is  to  carry 
Lebeau  "  goods  of  that  character,  and  not  of  another  character ;  but  then- 
r,  we  have  to  deal  with  the  additional  words  which  were  put  in  to. 

vtENEKAL 

Steam  Navi-  protect  the  shipowner.  The  effect  of  these  words  without  tlie 
description  given  of  the  goods  as  linen  goods,  would  be  to  create  a 
contract  on  the  part  of  the  shipowner  to  carry  the  goods  whatever 
they  were.  My  Lord  is  of  opinion  that  the  effect  of  the  whole 
taken  together  is  a  refusal  to  contract  on  the  footing  that  they 
were  linen  goods.  I  cannot  say  I  am  entirely  free  from  doubt  as 
to  this  construction  of  the  document.  I  think  there  was  a  great 
deal  in  Mr,  Salter's  argument  that  those  words  were  to  be  taken  as 
being  for  the  protection  of  the  carrier,  and  not  as  repudiating  the 
statement  of  the  person  delivering  the  goods ;  that  the  carrier 
thereby,  in  effect,  says  :  "  I  take  the  goods  as  you  represent  them 
to  be,  but  I  am  not  thereby  to  be  rendered  absolutely  responsible 
as  if  the  package  contained  goods  such  as  described,  even  if  it  does 
not." 

But  it  may  be  fairly  urged  in  answer  to  that  contention  that  a 
construction  of  the  document  which  would  allow  the  carrier  to  take 
such  a  position  is  not  a  reasonable  one  ;  that  he  cannot  be  allowed  to 
guard  himself  from  all  the  consequences  of  the  statement  on  the 
one  hand  and  claim  the  benefit  of  it  on  the  other ;  to  bind  the 
other  party  by  it  while  he  himself  refuses  to  be  bound.  That 
appears  to  be  the  view  taken  by  the  rest  of  the  Court,  and  I  am 
not  prepared  to  dissent  from  it.  I  do  not  think  that  the  case  of 
Jessel  V.  Bath  (1),  though  no  doubt  strongly  in  the  plaintiffs'^ 
favour,  is  conclusively  so.  It  seems  to  me  that  it  might  be  distin- 
guished on  the  ground  that  the  words  in  this  case  were  inserted 
only  for  the  protection  of  the  shipowner,  but  as  I  have  said  that 
argument  may  be  met  on  the  ground  that  such  a  construction 
would  give  an  unreasonable  advantage  to  the  shipowner.  With 
respect  to  the  question  as  to  the  amount  of  damages  to  which  the 
shipowner  might  be  liable  under  the  circumstances  of  the  case,  as 
the  point  is  not  now  before  us  I  desire  to  express  no  opinion,, 
though  I  think  that  the  difficulties  arising  with  reference  to  the 
assessment  of  damages  under  the  circumstances  of  the  present 
case  might  afford  an  argument  of  considerable  weight  in  favour  cf 
(I)  Law  Rep.  2  Ex.  267. 
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the  defendants'  contention  on  the  question  now  before  us.    On  1872 


the  whole,  however,  I  think,  though  not  without  some  doubt,  that  Lebeau 
the  words  indorsed  by  the  shipowner  on  the  bill  of  lading  amount  genekal 
to  a  repudiation  by  the  shipowner  of  the  statement  that  the  sroods  Steam  Navi- 

^  ^  o  GATION  Co, 

were  linen  goods,  and  an  agreement  to  carry  them  whatever  they 
might  be. 

Denman,  J.  After  hearing  the  able  arguments  on  both  sides,  I 
cannot  say  that  I  entertain  any  doubt  that  this  rule  should  be  dis- 
charged. I  think  the  true  effect  of  what  took  place  with  reference 
to  the  bill  of  lading  was  to  create  a  contract  on  the  part  of  the 
shipowner  to  carry  the  package  whatever  it  might  contain,  and 
consequently  that  there  was  evidence  to  go  to  the  jury  of  the  con- 
tract alleged  in  the  declaration.  During  the  argument,  the  sug- 
gestion was  thrown  out  that  the  expression  "  contents  unknown  " 
might  not  go  so  far  as  to  be  inconsistent  with  the  contract  being 
for  the  carriage  of  linen  goods ;  but  all  doubt  on  that  point 
appears  to  me  to  be  removed  by  the  passage  cited  by  my  Brother 
Brett  from  Parsons  on  Shipping,  and  the  cases  there  referred  to. 
It  seems  to  me  clear  that  the  true  meaning  goes  further  than  that 
contended  for  by  the  defendant.  The  case  comes,  therefore,  within 
the  decision  in  Jessel  v.  Bath  (1),  and  the  general  principle  laid 
down  in  the  case  of  Jachson  v.  Walker.  (2)  With  respect  to  the 
question  of  damages,  I  offer  no  opinion,  as  it'  is  not  raised  in  the 
present  case. 

Bule  discharged. 

Attorneys  for  plaintiffs :  Learoyd  &  Learoyd. 

Attorneys  for  defendants:  Ashley  &  Tee,  for  FhiUi])s  &  Tearce, 

(1)  Law  Eep.  2  Ex.  267.  (2)  10  M.'&  W.  IGl,  at  p.  169. 
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1873  CASELLA  and  Another  v,  DARTON. 

Bills  of  Excliange       1855  (18  &  19  Vict.  c.  67) — Leave  toap'pear — Affidavit  of 

Merits. 

To  entitle  a  defendant  served  with  a  writ  under  the  Bills  of  Excliange  Act, 
1855,  to  leave  to  appear  and  defend,  it  is  not  necessary  that  he  should  produce  an 
affidavit  of  merits.  It  is  enough  if  the  affidavit  discloses  any  defence,  whether 
legal  or  equitable. 

The  defendant  was  served  with  a  writ  under  tlie  Bills  of  Ex- 
change Act,  1855  (18  &  19  Vict.  c.  67),  as  the  acceptor  of  a  bill  of 
exchange  for  96Z.  7s.  6cZ.  drawn  at  Wintershur  (Germany)  the  25th 
of  July,  1872,  payable  four  months  after  date  to  the  order  of 
Rieter,  Liegler,  &  Co.,  addressed  to  F.  Barton  &  Co,  London,  and 
accepted  "  F.  Barton  &  Co." 

On  the  21st  of  Becember,  1872,  the  defendant  obtained  an  order 
of  Master  Grordon  for  leave  to  appear,  upon  an  affidavit  which 
stated  that  on  the  13th  of  Becember  instant  he  was  served  with  a 
copy  of  a  writ  of  summons  under  the  Bills  of  Exchange  Act ;  that 
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he  was  sued  as  the  acceptor  of  the  bill  indorsed  on  the  writ,  upon  1S73 
^nd  in  respect  of  the  acceptance  appearing  thereon  as  being  made  casella~ 
by  and  in  the  name  or  firm  of  F.  Darton  &  Co. ;  that  the  said  firm  p^^;.^^, 
of  F.  Darton  &  Co.  at  the  time  of  the  said  acceptance  consisted  and 
still  consisted  of  himself  and  one  Edwin  Fox,  who  was  still  living, 
and  who  at  the  commencement  of  the  suit  was,  and  still  was,  resi- 
dent within  the  jurisdiction  of  this  Court ;  that  the  said  acceptance 
was  and  is  an  acceptance  by  him  (the  defendant)  and  Edwin  Fox 
jointly,  and  not  an  acceptance  by  him  (the  defendant)  alone ;  and 
that  the  said  Edwin  Fox  ought  to  have  been  joined  in  the  writ  as 
jointly  liable  with  him  (the  defendant)  upon  and  in  respect  of  the 
said  acceptance. 

On  the  4th  of  January,  1873,  the  plaintiffs'  attorney  took  out  a 
summons  to  rescind  Master  Gordon's  order,  on  the  ground  that  it 
was  obtained  without  an  affidavit  of  merits.  This  summons  came 
on  before  Brett,  J.,  on  the  7th,  and  the  matter  was  referred  to  the 
Court. 

Grantham  moved  for  a  rule  calling  upon  the  defendant  to  shew 
cause  why  the  order  of  Master  Gordon  should  not  be  rescinded. 
The  2nd  section  of  the  Bills  of  Exchange  Act,  1855,  enacts  that 
a  judge  of  any  of  the  Courts  shall,  upon  application  within  the 
period  of  twelve  days  from  such  service,  give  leave  to  appear  to 
such  writ  and  to  defend  the  action,  on  the  defendant's  paying  into 
Court  the  sum  indorsed  on  the  writ,  or  upon  affidavits  satisfactory 
to  the  judge  which  disclose  a  legal  or  equitable  defence,  or  such 
facts  as  would  make  it  incumbent  on  the  holder  to  prove  considera- 
tion, or  such  other  facts  as  the  judge  may  deem  sufficient  to 
support  the  application,  and  on  such  terms  as  to  security  or  other- 
wise as  the  judge  may  deem  fit."  The  affidavit  here,  so  far  from 
disclosing  a  "  legal  or  equitable  defence  "  to  the  action,  amounts 
merely  to  a  plea  in  abatement. 

[Keating,  J.  A  plea  of  the  non-joinder  of  a  joint  contractor 
discloses  a  legal  defence.  How  can  the  defendant  avail  himself  of 
that  defence  unless  he  has  leave  to  appear  ?  lie  has  a  right  to 
avail  himself  of  any  legal  or  equitable  defence  which  the  law  gives 
him.  The  Act  does  not  require  an  affidavit  of  merits.  Its  terms 
are  very  large.    I  have  often  heard  Mr.  Justice  Williams  in  this 
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1873  Court  say  that  if  the  affidavit  discloses  any  legal  defence,  the  party 

Casella  ought  to  have  leave  to  appear.] 

Daeton  events  the  defendant  should  pay  the  money  into  Court. 


BoviLL,  C.J.  I  think  the  master  was  perfectly  right  in  making 
the  order  which  he  has  made.  It  may  be  that  the  defence  sug- 
gested is  a  technical  one,  but  it  is  a  legal  defence.  All  the  parties 
to  a  contract  ought  to  be  joined.  The  non-joinder  of  a  defendant 
affects  the  rights  of  the  others,  more  particularly  as  to  survivor- 
ship. The  Bills  of  Exchange  Act,  1855,  never  contemplated 
taking  away  any  legal  defence  a  defendant  might  have :  the  words 
are  that  the  judge  shall  give  the  party  leave  to  appear  to  the 
writ,  "  upon  an  affidavit  satisfactory  to  the  judge  which  discloses  a 
legal  or  equitable  defence."  The  affidavit  here  does  disclose  a 
clear  legal  defence  to  the  action, — a  defence,  it  is  true,  which  may 
be  met  by  an  amendment, — but  still  a  defence.  It  was  imperative, 
therefore,  on  the  master  to  make  the  order.  And  I  am  at  a  loss 
to  perceive  upon  what  pretext  we  can  be  called  upon  to  impose 
terms,  when  the  defendant  has  brought  himself  clearly  within  the 
words  of  the  Act.    This  rule  must  be  refused. 


Keating,  J.    I  am  entirely  of  the  same  opinion. 

Byles,  J.  I  am  of  the  same  opinion.  The  statute  says  that 
the  judge  (or  the  master  now)  shall,  if  there  be  an  affidavit  satisfac- 
tory to  him  which  discloses  a  legal  or  equitable  defence,  give  the 
defendant  leave  to  appear  to  the  writ.  This  affidavit  does  disclose 
a  legal  defence. 

Beett,  J.  The  defendant  is  sued  as  a  party  to  a  bill  of  ex- 
change ;  and  he  has  obtained  leave  to  appear  and  defend,  upon  an 
affidavit  which  discloses  a  legal  defence  to  the  action.  The  argu- 
ment urged  before  us  is  that,  assuming  this  to  be  a  legal  defence, 
it  is  not  a  meritorious  one,  and  therefore  the  defendant  ought  not 
to  be  allovYed  to  make  it.  The  Act,  however,  does  not  take  away 
any  legal  defence  which  the  party  may  have,  because  it  is  not 
meritorious.  I  adopt  what  is  said  by  my  Brother  Keating  to  have 
been  the  opinion  of  Williams,  J.,  viz.  that  when  the  defendant  has 
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Darton. 


a  legal  defence,  he  lias  a  right  to  offer  it,  and  the  Court  cannot  1873 
impose  terms.    I  referred  the  matter  to  the  Court,  because  I  was  ~  "casella 
told  that  there  was  some  doubt  upon  the  subject  in  the  pro- 
fession. (1) 

Bule  refused. 

Attorney  for  plaintiffs :  W,  A,  Crumjp, 


Ee  tuener. 

Attorney — Susj)ension  from  Practice — Practice  of  the  Court. 

Where  a  solicitor  has  been  suspended  from  practice  in  Chancery  for  a  given 
period  by  the  Master  of  the  EoUs,  the  Courts  of  Queen's  Bench  and  Exchequer 
grant  a  rule  to  suspend  him  from  practice  in  those  Courts  for  the  like  period, 
which  rule  makes  itself  absolute  if  no  cause  is  shewn,  upon  an  affidavit  of  the 
facts  and  an  affidavit  of  identification.  But  this  Court  will  only  grant  a  rule  nisi, 
and  require  all  the  materials  upon  which  the  Master  of  the  EoUs  acted  to  be 
brought  before  it,  and  will  extend  the  period  "  until  the  farther  order  of  the 
Court." 

A  SOLICITOR  having  been  suspended  by  the  Master  of  the  Eolls 
for  a  period  of  ten  years  from  the  2nd  of  May,  1872,  from  prac- 
tising as  a  solicitor  in  Chancery,  for  professional  misconduct,  the 
Courts  of  Queen's  Bench  and  Exchequer  (2),  upon  an  affidavit  of 
the  facts,  and  an  affidavit  of  identity,  made  rules  absolute  in  the  first 
instance  to  suspend  him  from  practising  as  an  attorney  in  those 
Courts  respectively  for  the  like  period. 

Upon  application  to  this  Court  on  the  part  of  the  Incorporated 
Law  Society,  the  Court  required  all  the  materials  which  were  before 
the  Master  of  the  Rolls  to  be  brought  before  them  upon  affidavit, 
and  granted  a  rule  nisi  only. 

Garth,  Q.C.  (Murray  with  him),  moved  to  make  the  rule  abso- 
lute on  affidavit  of  service,  no  cause  being  shewn. 


(1)  See  marginal  note  to  the  2nd 
section  of  the  Act,  at  p.  385  of  Day's 
Common  Law  Procedm-o  Acts,  4th  Ed., 
which  is  as  follows :    Defendant  shew- 


ing a  defence  upon  the  merits  to  have 
leave  to  appear." 

(2)  Sec  In  rc  II.  T.,  Law  IJop. 
8  Ex.  62.  • 
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1873  BoviLL,  C.J.  The  same  result  must  follow  here  as  in  the  other 
Ee  TdrnerT  Courts.  But  it  is  the  practice  of  this  Court  to  add,  that  the  sus- 
pension shall  continue  "until  the  further  order  of  the  Court." 
We  think  that  a  convenient  practice,  as  it  gives  the  Court  an 
opportunity  of  inquiring  what  the  party's  conduct  has  been  in  the 
interim. 

Keating  and  Brett,  JJ.,  concurred. 

Bute  absolute. 

Attorney  for  applicants  :      W.  Williamson. 


Jan.  25.  In  the  Matter  of  G.  E.  BALL,  an  Attorney. 

Attorney — Disobedience  of  a  Bute  for  Payment  of  Money — Debtors  Act,  ISGG^ 
(32  &  33  Vict.  c.  62)— .1  &  2  Vict.  c.  110,  s.  18. 

An  attorney  having  failed  to  obey  a  rule  of  Court  by  whicb  lie  was  ordered  to 
pay  over  a  sum  of  money  received  by  him  in  his  character  of  attorney,  the  Court 
refused  to  order  an  attachment,  upon  the  common  affidavit. 

Where  the  client  has  elected  to  take  his  remedy  by  a  civil  proceeding,  he  musfc 
have  recourse  to  an  execution  under  1  &  2  Yict.  c.  110,  s.  18,  or  an  application 
under  the  Debtors  Act,  1869  (32  &  33  Yicfc.  c.  62). 

Kemp  moved  for  an  attachment  against  an  attorney  for  dis- 
obedience of  a  rule  for  the  payment  of  a  sum  of  61?.  3.5.  Qd.  received 
by  him  on  account  of  a  client,  and  costs,  upon  the  usual  affidavit 
that  he  had  been  personally  served  with  the  rule  of  Court  and  the 
master's  allocatur  and  that  the  money  and  costs  remained  unpaid. 
He,  however,  referred  to  a  case  of  Be  Bobinson  (1),  in  which  the 
Queen's  Bench  had  intimated  an  opinion  that  the  proper  remedy 
in  such  a  case  was  by  proceeding  under  the  stat.  1  &  2  Yict.  c.  110, 
s.  18.  There,  as  here,  an  attorney  employed  to  recover  a  debt 
received  the  money,  and  a  rule  of  Court  was  obtained  ordering 
him  to  pay  it  over,  which  rule  he  disobeyed ;  and  the  Court  re- 
fused to  grant  an  attachment.  Cockburn,  C.J.,  in  the  course  of 
the  argument,  observed, — "  The  Court  has  given  the  applicant  the 
advantage  of  an  order  which,  by  stat.  1  &  2  Yict.  c.  llOj  s.  18,. 


(1)  10  B.  &  S.  75. 
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is  equivalent  to  a  judgment  in  an  action ;  and  tliere  is  nothing  to  isTo 
shew  that  process  against  the  goods  of  the  party  will  not  be  ^^^^l 
effective.  That  seems  to  be  the  proper  course,  unless  the  applicant 
proceeds  against  him  in  poenam  or  ex  delicto,  by  calling  upon  him 
to  answer  the  matters  in  the  affidavit."  And,  after  time  taken  to 
consider,  his  Lordship  pronounced  the  following  judgment :  "  We 
have  consulted  the  judges  of  the  other  Courts;  and  the  result 
(though  this  is  not  to  be  taken  as  a  decision  of  all  the  Courts) 
is,  that,  where  an  order  for  the  payment  of  money  is  made  and  dis- 
obeyed, the  party  is  deemed  to  have  elected  to  take  his  remedy  by 
a  civil  proceeding,  and  must  proceed  by  way  of  execution,  as  on  a 
judgment,  and  not  by  way  of  attachment :  and  we  see  no  reason  to 
vary  that  practice  where  an  attorney  is  by  rule  of  Court  ordered 
to  pay  money ;  the  civil  remedy  will  apply  in  all  cases,  unless 
there  are  special  circumstances." 

Per  Cukiam.  (1)  The  ordinary  affidavit  is  not  sufficient :  there 
must  be  special  circumstances  to  warrant  an  attachment  for  non- 
payment of  money :  and  this  is  a  fortiori  since  the  Debtors  Act, 
1869  (32  &  33  Yict.  c.  62),  which  abolished  imprisonment  for  debt 
except  in  certain  cases.  (2)  It  should  be  shewn  that  the  party 
has  the  means  of  paying  and  has  refused  or  neglected  to  do  so. 
There  being  no  special  circumstances  disclosed  upon  the  affidavit 
in  this  case,  we  must  abide  by  the  decision  of  the  Court  of  Queen's 
Bench  in  Be  Bobinson.  (3) 

Bule  refused. 

Attorney  for  applicant :  T.  Angell. 

(1)  Bovill,  C.  J.,  and  Keating  and  ment  of  a  sum  of  money,  when  ordered 
Brett,  JJ.  to  pay  the  same  in  his  character  of  an 

(2)  One  of  those  excepted  cases  is,     ofiicer  of  the  Court  making  the  order," 
"  Default  by  an  attorney  or  solicitor  in     s.  4. 

payment  of  costs,  when  ordered  to  pay        (3)  10  B  &  S,  75. 
coats  for  misconduct  as  such,  or  in  pay- 
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Ex  Parte  ELIZABETH  EAST  WHITE. 

Acknowledgment  by  Married  Woinan  under  3  cfc  4  Wm.  4,  c.  14,— Documents 
lost— Duplicate  Commission. 

A  commission  for  taking  the  acknowledgment  of  a  married  woman  at  E.,  a 
remote  part  of  Victoria,  having  been  returned  with  a  defective  affidavit  of  verifi- 
cation, the  documents  (with  the  exception  of  the  deed,  which  had  been  executed 
here  by  a  party  entitled  to  a  share  of  the  property  in  question,)  were  sent  out 
again  by  post,  and  were  lost. 

The  Court  allowed  a  duplicate  commission  to  go,  with  a  fresh  affidavit,  it  ap- 
pearing that  all  the  parties  were  stilt  living  at  E. 

In  April,  1871,  a  commission  issued  directed  to  four  special 
commissioners  at  Kokewood,  in  Victoria,  requiring  them,  or  any 
two  of  them,  to  take  the  acknowledgment  of  Elizabeth  East 
White,  the  wife  of  W.  H.  White,  of  a  deed  for  the  conveyance  of 
property  in  which  she  had  an  interest.  The  commission  was 
returnable  on  the  1st  of  May,  1872.  The  acknowledgment  was 
duly  taken  on  the  14th  of  July,  1871 ;  but,  on  the  arrival  of  the 
,  documents  in  this  country,  the  registrar  refused  to  file  the  certifi- 
cate of  acknowledgment  and  affidavit  of  verification,  because  the 
latter  was  sworn  before  one  of  the  two  commissioners  who  was  not 
authorized  to  take  affidavits.  The  commission,  certificate,  and 
a  fresh  affidavit  were  thereupon  sent  out  to  Kokewood  by  post, 
but  they  never  arrived  there. 

The  deed  relating  also  to  another  share  of  the  estate  thereby 
conveyed,  as  well  as  to  the  share  of  Mrs.  White,  and  having  been 
executed  by  the  party  to  whom  the  other  share  belonged,  and  his 
share  of  the  purchase-money  having  been  paid  to  him,  the  attorney 
who  had  the  conduct  of  the  business  was  unwilling  to  risk  the  loss 
of  the  deed  by  sending  it  out  again  to  Kokewood  ;  and,  all  the  parties 
being  still  living  at  Kokewood, 

Lumley  Smith  moved  for  leave  to  send  out  a  duplicate  commis- 
sion to  the  same  commissioners,  with  a  new  certificate  to  be  signed 
by  the  two  who  had  taken  Mrs.  White's  acknowledgment,  together 
with  the  necessary  affidavit,  and  that  the  time  for  returning  the 
commission  be  enlarged. 


1873 
Jan.  30. 
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Per  Cukiam.    Under  the  peculiar  circumstances  the  rule  may  1873 

go,  yaleat  quantum.  Ex  parte 

Bule  absolute.  White. 

Attorneys  for  applicant :  King  &  McMillin, 


In  the  Matter  of  an  Action  in  the  Mayor's  Court  of  London,  between       Jan.  21. 

JAY  COOKE  AND  Others,  Plaintiffs,   

HENRY  S.  GILL  and  Another,  Defendants, 
THE  UNION  BANK  OF  LONDON,  Garnishees. 

Lord  Mayor's  Court — Foreign  Attachment — Prohibition — "  Cause  of  Action  " — 
Mayor's  Court  of  London  Procedure  Act,  1857  (20  &  21  Vict.  c.  clvii.). 

The  cause  of  action, — that  is,  the  whole  substantial  cause  of  action, — must 
arise  and  the  garnishee  must  reside  or  cany  on.  business  within  the  city  of 
London,  in  order  to  give  the  Lord  Mayor's  Court  jurisdiction  to  attach  moneys, 
&c.,  of  the  debtor  in  the  hands  of  a  garnishee. 

The  defendants  (who  had  no  residence  or  place  of  business  in  London)  drew 
bills  in  Philadelphia  upon  the  Union  Bank  of  London,  and  indorsed  them  in 
Philadelphia,  and  there  delivered  them  to  the  agents  of  the  plaintiffs,  who 
remitted  them  to  the  plaintiffs  in  London.  The  drawees  refusing  to  accept  the 
bills,  the  plaintiffs  issued  an  attachment  out  of  the  Lord  Mayor's  Court  to  attach 
moneys  of  the  drawers  in  the  hands  of  the  garnishees,  bankers  in  London : — 

Held,  that  the  "  cause  of  action "  arose  in  America  and  not  in  London,  and 
consequently  that  the  garnishees  were  entitled  to  a  prohibition. 

Addition  to  the  head-note  of  Mayor  of  London  v.  Cox  (Law  Rep.  2  H.  L.  239), 
by  Willes,  J. 

Douglas  Walker,  on  behalf  of  the  garnishees,  in  Michaelmas 
Term  last,  obtained  a  rule  calling  upon  the  plaintiffs  to  shew 
cause  why  a  writ  of  prohibition  should  not  issue  out  of  this  Court, 
directed  to  the  Mayor's  Court  of  London,  to  prohibit  all  further 
proceedings  in  that  court  against  the  garnishees  upon  the  foreign 
attachment  issued  out  of  that  court  in  this  cause, — on  the  ground 
that  the  cause  of  action  did  not  arise  within  the  jurisdiction :  and 
the  rule  prayed  for  costs.  The  affidavits  upon  which  the  rule  was 
obtained  were  in  substance  as  follows : — 

1.  On  the  4th  of  November,  1872,  the  plaintiffs  sued  the  de- 
fendants in  the  Mayor's  Court,  London,  for  an  alleged  debt  of 
3012Z.  10s.  4(Z.,  and  issued  process  of  attachment  against  Thi^ 
Union  Bank  of  London  to  attach  the  mou.eys  of  the  defendants  in 
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1873      their  hands.  ~  [The  affidavits  further  averred  the  issuing  of  three 
other  attachments  on  the  5th,  6  th,  and  11th  of  November,  1872, 
^^^^      for  4500Z.,  2500Z.,  and  2100Z.  respectively.] 

5.  The  alleged  cause  and  causes  of  action,  if  any,  of  the  plaintiffs 
against  the  defendants  in  the  said  several  actions  did  not,  nor  did 
any  or  either  of  them  or  any  part  thereof,  arise  or  accrue  in  the 
city  of  London  or  the  liberties  thereof,  or  within  the  limits  of  the 
Mayor's  Court,  and  the  same  were  and  are  not  within  the  jurisdic- 
tion of  the  said  court ;  but  the  same  all  arose  in  parts  beyond  the 
seas,  that  is  to  say,  in  the  United  States  of  America,  and  out  of 
the  city  of  London  and  liberties  and  the  said  limits  of  the  said 
court;  and  that  no  promise  to  pay  had  been  made  or  account 
stated  by  the  defendants  within  the  said  city  or  liberties  or  the 
limits  of  the  said  court. 

6.  That,  before  and  at  the  respective  times  of  bringing  the 
actions  and  issuing  the  attachments,  and  thence  hitherto,  the  de- 
fendants were  and  are  citizens  of  the  United  States  of  America, 
residing  and  carrying  on  business  at  Philadelphia,  and  having  no 
residence  or  place  of  business  in  the  city  of  London  or  in  the 
United  Kingdom;  that  the  plaintiffs  are  also  citizens  of  the 
United  States,  and  carrying  on  business  there;  and  that  their 
alleged  claims  against  the  defendants  in  the  actions  arise  upon 
bills  of  exchange  drawn  by  the  defendants  at  Philadelphia  upon 
The  Union  Bank  of  London  (who  have  refused  acceptance  of  the 
same)  and  indorsed  and  delivered  by  the  defendants  to  the  plaintiffs 
at  Philadelphia. 

7.  That  on  the  12th  of  November,  1872,  the  attorneys  for  the 
garnishees  wrote  to  the  plaintiffs'  attorneys,  as  follows : — "  These 

,  four  attachments  are  open  to  the  objection  we  took  to  the  first 
attachment  issued,  and  since  withdrawn  by  you,  viz.  want  of 
jurisdiction  in  the  Mayor's  Court,  both  on  the  ground  that  the 
defendants  are  foreigners,  and  that  the  cause  of  action  arose 
abroad.  Our  clients  feel  aggrieved  that  they  should  be  put  to  ex- 
pense and  trouble  by  proceedings  being  instituted  in  the  Mayor's 
Court  in  cases  where  it  clearly  has  no  jurisdiction ;  more  especially 
after  your  attention  had  been  called  to  the  point,  and  you  had 
admitted  the  force  of  the  objection  by  withdrawing  the  first 
attachment.    We  are,  therefore,  again  instructed  to  give  you 
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notice  that,  unless  these  attachments  are  forthwith  withdrawn,  1873 
rules  for  writs  of  prohibition  will  be  applied  for,  and  costs  will  be  Cookb 
asked  for  against  the  plaintiffs."  qJJ:^ 

Gates  shewed  cause  upon  affidavits  which  in  substance  stated 
that  the  plaintiffs  carry  on  business  in  co-partnership  at  No.  41, 
Lombard  Street,  in  the  city  of  London,  under  the  style  or  firm  of 
"  Jay  Cooke,  McCulloch,  &  Co.,"  and  do  not  carry  on  business 
together  in  the  United  States,  as  alleged,  nor  are  all  the  members 
of  the  co-partnership  citizens  of  the  United  States,  but  two  of  them 
are  British  subjects  resident  in  this  country ;  that  the  actions  were 
brought  by  the  plaintiffs  as  indorsees  of  several  bills  of  exchange 
against  the  defendants  as  drawers  and  indorsers ;  that  the  bills 
came  into  the  hands  of  the  plaintiffs  at  their  bank  in  London 
about  the  end  of  October,  1872,  and  were  presented  at  The  Union 
Bank  of  London,  within  the  jurisdiction  of  the  Mayor's  Court,  for 
acceptance  and  payment,  but  the  said  bank  refused  to  accept  or 
pay  the  same ;  that,  by  the  refusal  of  the  bank  to  accept,  a  breach 
of  the  defendants' contract  as  drawers  and  indorsers  of  the  bills 
had  taken  place  in  this  country  within  the  jurisdiction  of  the 
Mayor's  Court,  and  a  cause  of  action  had  accrued  in  respect 
thereof;  and  that  the  first  attachipent  was  withdrawn  solely  on 
account  of  a  mistake  in  the  names  of  the  parties  in  the  first 
action. 

A  material  part  of  the  cause  of  action,  viz.  the  receipt  of  the 
bills  by  the  plaintiffs,  their  presentment  to  the  drawees,  and  the 
refusal  of  acceptance  or  payment,  took  place  within  the  city  of 
London.  In  the  notes  to  Peacock  v.  Bell  in  1  Notes  to  Saund.  Eep. 
at  p.  99,  n.  (3),  it  is  said  that,  "  in  actions  in  inferior  courts,  it  is 
necessary  that  every  part  of  that  which  is  the  gist  and  substance 
of  the  action  should  appear  to  be  within  their  jurisdiction."  It  is 
enough,  therefore,  if  the  contract  is  to  be  performed  within  the 
jurisdiction.  "  Cause  of  action "  does  not  necessarily  mean  the 
whole  cause  of  action ;  but  the  act  on  the  part  of  the  defendant 
which  gives  the  plaintiff  his  cause  of  complaint — Jaclson  v. 
Sj^ittal  (1), — in  this  case,  the  failure  to  pay  the  bills  on  the 
default  of  the  drawees.    The  indorsement  was  not  compk^te  until 

(1)  Law  l^op.  5  C.  r.  512. 
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1873  the  bills  reached  the  hands  of  the  plaintiffs  in  London :  Chapman 
Cooke      V-  Cottrell.  (!) 

Gill  [Bovill,  C.  J.    This  being  a  proceeding  in  an  inferior  court,  it 

is  necessary  to  shew  that  every  material  fact  took  place  within  the 
jurisdiction  of  the  court :  1  Ch.  PL,  7tli  ed.  287. 

Keating,  J.  In  the  copy  of  the  Law  Reports  in  this  Court,  I 
find  in  the  hand-writing  of  my  late  Brother  Willes  the  following 
addition  to  the  head-note  to  Mayor  of  London  v.  Cox  (2)  : — "  The 
cause  of  action  must  arise  and  the  garnishee  reside  within  the  city, 
in  order  to  give  the  Lord  Mayor's  Court  jurisdiction."  We  have 
repeatedly  held  since  that  that  means  substantially  the  whole 
cause  of  action. 

Brett,  J.  In  Banque  de  Credit  Commercial  v.  De  Gas  (3),  bills 
of  exchange  were  drawn  and  accepted  abroad,  and  indorsed  by  the 
defendant  abroad,  one  of  them  being  payable  in  London,  the  others 
in  Liverpool.  The  plaintiffs,  foreign  bankers,  having  no  residence 
or  place  of  business  in  London,  as  indorsees  of  the  bills  sued  the 
defendant  (who  likewise  had  no  residence  or  place  of  business  in 
London)  in  the  Mayor's  Court,  and  attached  moneys  of  his  in  the 
hands  of  the  garnishee,  a  banker  in  London ;  and  this  Court  made 
absolute  a  rule  for  a  prohibition ;  holding,  upon  the  authority  of 
Mayor  of  London  v.  Cox  (2),  that  the  Mayor's  Court  had  no  juris- 
diction, the  cause  of  action  not  arising  within  the  city,  and  the 
parties  to  the  suit  being  both  resident  abroad.] 

Formerly  the  declaration  in  the  Mayor's  Court  was  general;  but, in 
deference  to  the  decision  of  the  House  of  Lords,  the  modern  form 
contains  the  words  "  and  within  the  jurisdiction  of  this  court :  " 
Brandon's  Pr.  of  Mayor's  Court,  ed.  1871,  p.  66.  Sect.  15  of 
the  Mayor's  Court  of  London  Procedure  Act,  1857  (20  &  21  Vict, 
c.  clvii.),  enacts  that  "  no  defendant  shall  be  permitted  to  object  to 
the  jurisdiction  of  the  court  in  or  by  any  proceeding  whatsoever 
except  by  plea :  "  and  s.  12  enacts  that,  where  the  debt  or  dam- 
age claimed  in  any  action  shall  not  exceed  the  sum  of  50?.,  no 
plea  to  the  jurisdiction  shall  be  allowed,  provided  the  defendant  or 
one  of  the  defendants  shall  dwell  or  carry  on  business  within  the 
city  of  London  or  the  liberties  thereof  at  the  time  of  the  action 

(1)  3  H.  &  C.  865  ;  34  L.  J.  (Ex.)  (2)  Law  Eep.  2  H.  L.  239. 

186.  (3)  Law  Eep.  6  C.  P.  142. 
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brought,  or  provided  the  defendant  or  one  of  the  defendants  shall  1873 
have  dwelt  or  carried  on  business  at  some  time  within  six  months  Cooke 
next  before  the  time  of  the  action  brought,  or  if  the  cause  of 
action,  either  ivholly  or  in  fart,  arose  therein."  If,  therefore,  the 
defendants  themselves  had  been  here,  they  would  have  to  plead 
that  the  cause  of  action  and  every  jpart  thereof  accrued  dehors  the 
jurisdiction.  It  can  hardly  be  that  the  Mayor's  Court  has  jurisdic- 
tion over  the  defendants  and  not  as  against  the  garnishee.  This 
particular  point  was  not  brought  before  the  Court  or  the  House  of 
Lords  in  Cox  v.  Mayor  of  London.  (1) 

[BoviLL,  C.J.  It  may  be  that  the  inferior  court  may  acquire 
jurisdiction  as  against  a  defendant,  by  his  own  default.  But  here 
there  has  been  no  default.] 

The  mere  fact  that  some  part  of  the  cause  of  action  arose  out  of 
the  city  of  London  does  not  oust  the  jurisdiction  of  the  court. 

[Beett,  J.  Your  contention  must  be  that,  if  there  be  a  breach 
in  the  city  of  a  contract  made,  say  in  America,  the  Mayor's  Court 
has  jurisdiction.] 

The  non-payment  of  these  bills  by  the  bank  in  London  upon 
which  they  are  drawn,  is  a  matter  cognizable  in  the  Mayor's  Court. 

Douglas  Walker,  in  support  of  the  rule.  No  part  of  the  cause  of 
action  in  this  case  arose  in  London.  The  bills  were  drawn  and 
accepted  in  Philadelphia,  and  delivered  to  the  plaintiffs'  agents  in 
Philadelphia,  and  they  were  never  accepted. 

[Brett,  J.  The  argument  on  the  other  side  is  that,  if  any  one 
material  fact  arises  within  the  city,  it  is  enough  to  give  the 
Mayor's  Court  jurisdiction ;  and  that  the  presentment  and  refusal 
to  accept  were  material  to  charge  the  drawers  and  indorsers.] 

The  contract  of  the  drawer  is,  not  that  the  drawee  shall  ac- 
cept or  pay  the  bill,  but  that  lie  (the  drawer)  will  pay  it  if  the 
drawee  makes  default ;  and  no  part  of  that  contract  in  the  present 
case  arose  in  London.  The  whole  of  the  opinion  of  Willes,  J.,  in 
Mayor  of  London  v.  Cox  (2)  is  based  upon  the  assumption  that  the 
Mayor's  Court  is  an  inferior  court. 

[Brett,  J.  In  that  case  Willes,  J.,  says  (3) :  "  In  Reg/,  v.  Mayor  of 


(1)  1  H.  &  C.  338 ;  32  L.  J.  (Ex.) 
64  ;  2  H.  «&  C.  401 ;  32  L.  J.  (Ex.) 
282 ;  Law  Ecp.  2  H.  L.  239. 


(2)  Law  Eep.  2  IL  L.  at  p.  252. 

(3)  Law  Ecp.  2  n.  L.  at  p.  25G. 
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1873  London  (1),  upon  a  mandamus  to  admit  an  attorney  to  tlie  Mayor's 
Cooke  Court,  as  being  an  *  inferior  court '  within  the  Attorneys'  Act ;  it 
Gi^LL  ^^^^^  some  hesitation  in  the  Queen's  Bench  (2),  fully  admitted 

in  the  Exchequer  Chamber  (3)  by  the  counsel  for  the  city  (the 
present  distinguished  Kecorder)  that  the  court  was  an  inferior 
court.  It  was  so  decided  to  be  by  the  Court  of  Queen's  Bench, 
Lord  Denman  (who  had  been  Common  Sergeant)  stating,  in  de- 
livering the  judgment  of  the  Court, — '  A  great  many  authorities 
have  been  cited  shewing  peculiar  practice  and  peculiar  jurisdiction 
in  the  Mayor's  Court,  but  none  shewing  that  it  did  not  come 
within  that  class  of  courts  called  inferior.  Its  jurisdiction  is 
limited;  the  cause  of  action  must  be  alleged  to  have  accrued 
within  it.' "  In  the  course  of  the  argument  of  Mr.  Gurney  in  that 
case,  Wightman,  J.,  asks  (2),  "  What  constitutes  an  inferior  court?  " 
Getting  no  repl}^,  he  further  asks :  "  In  pleadings  in  the  Lord 
Mayor's  Court,  are  facts  averred  to  have  taken  place  within  the 
jurisdiction  ?  "  To  this  the  counsel  replies,  "  It  has  never  been 
laid  down  that  that  conclusively  shews  a  court  to  be  inferior."  In 
proceedings  in  the  Passage  Court  of  Liverpool,  before  16  &  17 
Vict.  c.  xxi,  it  was  necessary  to  aver  that  every  material  fact  arose 
within  the  jurisdiction.] 

At  p.  259  of  the  judgment,  the  learned  judge,  commenting  upon 
the  case  of  Manning  v.  Farquharson  (4),  observes  that  s.  15  of  the 
Mayor's  Court  Act  does  not  affect  the  garnishee. 

BoviLL,  C.J.  No  doubt  it  had  long  been  the  practice  down  to 
the  passing  of  the  Mayor's  Court  of  London  Procedure  Act,  1857, 
to  frame  the  proceedings  in  the  Lord  Mayor's  Court,  whether 
affidavits  of  debt,  declarations,  or  other  pleadings,  without  alleging 
that  the  facts  giving  rise  to  the  action  occurred  within  the  juris- 
diction of  the  court.  The  point  came  under  the  consideration  of 
this  Court  more  than  fifty  years  ago,  in  a  case  of  BanJcs  v.  Self  (5), 
,  when  it  was  held  not  to  be  necessary  to  aver  that  the  defendant 
was  indebted  to  the  plaintiff  within  the  jurisdiction ;  the  Court 
observing  "  that  the  uniform  course  of  pleading  had  been  so  ever 


(1)  13  Q.  B.  1. 

(2)  13  Q.  B.  at  p.  17. 


3)  13  Q.  B.  at  p.  40.. 
(4)  30  L.  J.  (Q.B.)  22. 


(5)  5  Taunt.  234,  n. 
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since  the  time  of  tlie  Year  Books,  Edw.  4 ;  and  it  was  too  much  to  1873 
ask  them  to  overthrow  so  uniform  a  practice,  without  citing  so  Cooke 
much  as  a  single  applicable  case  in  favour  of  that  request."  So  ^^^^ 
far,  therefore,  as  the  form  of  the  pleadings  is  concerned,  it  was  not 
usual  or  necessary  to  aver  that  the  cause  of  action  arose  within 
the  jurisdiction.  From  that  and  from  certain  expressions  to  be 
found  in  the  books,  an  argument  has  been  raised  as  to  whether  or 
not  it  was  necessary  to  ^rove  that  every  material  fact  arose  within 
the  jurisdiction.  The  matter  was  very  much  discussed  in  De  Saber 
V.  The  Queen  of  Portugal  (1),  where  Lord  Campbell  delivered  an 
elaborate  judgment,  in  the  course  of  which  he  says  (2) :  "  The 
circumstance  that  the  cause  of  action,  if  there  were  any,  arose  out 
of  the  jurisdiction  of  the  Lord  Mayor's  Court,  need  not  be  relied 
on.  Nevertheless,  after  the  strong  assertions  at  the  Bar  that  this 
is  material  where  the  defendant  does  not  appear,  we  think  it  right 
to  say  that,  having  examined  the  authorities,  we  entertain  no  doubt 
that  the  process  of  foreign  attachment  can  only  be  duly  resorted 
to  where  the  cause  of  action  arose  within  the  jurisdiction  of  the 
court  from  which  it  issues."  I  was  counsel  in  that  case,  and  in 
several  others  of  the  same  kind  which  occurred  about  that  time. 
The  matter  was  subsequently  considered  in  Westohj  v.  Day  (3), 
where  Lord  Campbell,  delivering  the  judgment  of  the  Court,  said : 
"  In  the  recent  case  of  Be  Haler  v.  TJie  Queen  of  Portugal  (1),  we 
expressed  an  opinion  that  '  the  process  of  foreign  attachment  can 
only  be  resorted  to  when  the  cause  of  action  arose  within  the 
jurisdiction  of  the  court  from  which  it  issues.'  But  we  said,  *  The 
garnishee  is  safe  by  paying  under  the  judgment  of  the  court;' 
adding,  'The  objection  that  the  cause  of  action  did  not  arise 
within  the  jurisdiction  of  the  court,  if  p^o^erly  taken,  must  pre- 
vail.' "  That  judgment  is  explained  by  Montague  Smith,  J.,  in 
Mattliey  v.  Wiseman.  (4)  Here,  the  objection  is  properly  taken, 
viz.  by  a  rule  for  a  prohibition,  and  by  the  garnishee.  The  Lord 
Mayor's  Court  is  clearly  a  court  of  inferior  jurisdiction,  and  is 
subject  to  the  general  rules  applicable  to  courts  of  that  descrip- 
tion, except  in  so  far  as  it  is  exempted  therefrom  by  usage  or  by 

(1)  17Q.B.171;  20L.J.(Q.B.)48S.        (3)  2  E.  &  W  005,  at  p.  020:  ^2 

(2)  17  Q.  B.  at  p.  213.  L.  J.  (Q.B.)  418. 

(4)  18  C.  ]l  (N.S.)  657,  at  p.  (:7S  ;  34:.L.  -1.  (C.l\)  LMO. 
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1873  statute.  In  Chitty  on  Pleading,  7th  ed.  287,  the  rule  is  thus  laid 
Cooke  down :  "  In  inferior  courts,  it  continues  necessary,  in  addition  to 
Gill  statement  of  a  county  as  a  venue,  to  aver  that  every  material 

fact  took  place  ^within  the  jurisdiction  of  the  court,'  as,  in  assump- 
sit, as  well  that  the  promise  or  contract  was  made  as  that  the  goods 
were  sold  or  the  money  had  and  received,  &c.,  within  the  jurisdic- 
tion of  the  court;  and,  if  the  allegation  be  omitted,  the  declaration 
will  be  insufficient  even  after  verdict."    And  numerous  decisions 
as  to  what  are  facts  material  to  be  so  averred  are  to  be  found  in 
Comyns's  Digest,  Courts  (P.  9).    The  same  rule,  in  substance,  is 
laid  down  in  the  notes  to  Peacock  v.  Bell,  in  1  Notes  to  Saund. 
Kep.  at  p.  99,  n.  (3),  where  many  authorities  are  referred  to. 
And,  although  a  general  form  of  affidavit  and  declaration  were 
formerly  allowed,  yet,  when  it  came  to  the  evidence,  it  was  always 
necessary  to  prove  that  the  gist  and  substance  of  the  cause  of 
action  occurred  witliin  the  jurisdiction.    Here,  all  the  material 
facts  which  constitute  the  cause  of  action  occurred  beyond  the 
jurisdiction  of  the  Mayor's  Court.    Independently,  therefore,  of 
the  recent  Act,  that  court  had  no  jurisdiction  over  this  contract 
or  the  parties  thereto.  Does,  then,  the  20  &  21  Yict.  c.  clvii.  affect 
the  garnishee  ?    Sect.  15  enacts  that  *'  no  defendant  shall  be 
permitted  to  object  to  the  jurisdiction  of  the  court  in  or  by  any 
proceeding  whatsoever  except  by  plea."    That  section  is  in  terms 
confined  to  the  defendant.    But  a  writ  of  prohibition  may  be 
applied  for  by  the  garnishee,  or  even  by  a  stranger.    That  is 
settled  by  Be  Hater  v.  The  Queen  of  Portugal  (1)  and  Mayor  of  Lon- 
don V.  Cox,  (2)  Then,  s.  12  enacts  that,   where  the  debt  or  damage 
claimed  in  any  action  shall  not  exceed  the  sum  of  50Z.,  no  plea  to 
the  jurisdiction  shall  be  allowed,  provided  the  defendant  or  one  of 
the  defendants  shall  dwell  or  carry  on  business  within  the  city  of 
London  or  the  liberties  thereof  at  the  time  of  the  action  brought, 
or  provided  the  defendant  or  one  of  the  defendants  shall  have 
dwelt  or  carried  on  business  at  some  time  within  six  months  next 
before  the  time  of  the  action  brought,  or  if  the  cause  of  action, 
either  wholly  or  in  part,  arose  therein."    That  is  a  still  further 
limitation  of  the  action  of  the  defendant  to  challenge  the  juris- 
diction.   The  effect  of  the  statute  is  merely  to  prevent  the 
(1)  17  Q.  B.  171 ;  20  L.  J.  (Q.B.)  488.  (2)  Law  Eep.  2  H.  L.  239. 
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defendant  from  objectingto  the  jurisdiction  otherwise  than  by  plea. 
There  is  nothing  in  it  to  interfere  with  the  right  of  the  garnishee 
or  a  stranger  to  come  to  this  Court  for  a  prohibition.  As  against 
them  the  process  of  attachment  can  only  go  where  every  material 
fact  which  constitutes  the  cause  of  action  arose  within  the  juris- 
diction of  the  Mayor's  Court.  I  think  the  rule  for  a  prohibition 
must  be  made  absolute ;  and,  as  the  plaintiffs  have  thought  fit  to 
make  the  experiment,  it  wiil  be  absolute  with  costs. 

Keating,  J.  I  am  entirely  of  the  same  opinion.  The  way  in 
which  Mr.  Gates  put  the  case  was  this,  that,  because  the  statute 
precludes  the  defendant  from  disputing  the  jurisdiction  of  the 
Mayor's  Court  except  by  plea,  the  Court  ought  to  be  governed  by 
the  same  rule  in  granting  a  prohibition.  Before  the  passing  of  the 
Act,  it  is  clear, — and  for  that  no  authority  need  be  cited, — that, 
whatever  the  course  of  pleading  was,  every  material  fact  consti- 
tuting the  cause  of  action  must  have  been  proved  to  have  occurred 
within  the  jurisdiction  of  the  Mayor's  Court,  as  in  the  case  of  every 
other  court  of  inferior  jurisdiction.  The  real  question  is  whether 
that  has  been  altered  by  the  Act  of  Parliament.  Sect.  12  is  a  some- 
what extraordinary  one.  It  applies  only  to  cases  under  50?.,  and 
is  binding  only  in  its  terms.  In  terms  it  is  confined  to  the  defend- 
ant, and  does  not  apply  to  the  garnishee.  The  object  is  to  compel 
the  defendant  to  appear.  This  is  an  application  by  the  garnishees ; 
and  we  arc  bound  to  decide  upon  it  as  if  the  Act  had  not  passed. 
That  is  established  by  Mayor  of  London  v.  Cox.  (1)  It  was  cer- 
tainly the  opinion  of  Willes,  J.,  whose  able  judgment  in  that  case, 
"which  was  prepared  with  great  care,  distinctly  and  decidedly  lays 
it  down  that  the  two  sections  referred  to  do  not  extend  to  a  gar- 
nishee or  to  a  stranger  who  comes  for  a  prohibition.  la  that 
opinion  I  entirely  concur.    I  think  the  prohibition  should  go. 

Bkett,  J.  In  this  case  the  claim  of  the  plaintilfs  in  the  IMayor's 
Court  was  for  a  much  larger  sum  than  bOl.  To  maintain  that 
claim, — the  action  being  brought  against  the  defendants  as  the 
drawers  and  indorsers  of  several  bills  of  exchange, — it  would  be 
necessary  to  prove  that  the  defendants  drew  and  indorsed  the  bills, 
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1873  that  they  were  presented  to  the  drawees  for  acceptance,  that  accept- 
C^^^E  ance  was  refused,  and  that  the  defendants  had  notice  of  such  refusal. 
Gill  ^^'^^'^  drawn  in  America.    Probably  the  indorsement  and 

delivery  also  took  place  in  America.  They  were  to  be  presented  for 
acceptance  in  London.  I  take  it,  therefore,  that  some  material 
facts  arose  in  America,  and  some  in  London.  The  question  is, 
whether  under  such  circumstances  the  plaintiffs  are  entitled  to 
attach  moneys  of  the  defendants  in  the  hands  of  the  garnishees. 
According  to  the  addition  made  by  Willes,  J.,  to  the  head-note  to 
Mayor  of  London  v.  Cox  (1),  it  seems  to  have  been  the  opinion  of 
that  very  learned  judge  that  the  cause  of  action  must  arise  and  the 
garnishee  reside  within  the  city,  in  order  to  give  the  Lord  Mayor's 
Court  jurisdiction.  What  is  the  meaning  of  that  ?  Beyond  question 
the  Mayor's  Court  is  a  court  of  inferior  jurisdiction.  In  the  judg- 
ment in  that  case  Willes,  J.,  points  out  that  it  had  been  so  decided 
in  Be^.  v.  Mayor  of  London  (2)  and  De  Hater  v.  The  Queen  of 
Portugal  (3),  and  that  it  is  subject  to  all  the  rules  with  regard  to 
inferior  courts.  That  being  so,  independently  of  the  Act,  every 
material  fact  must  have  arisen  within  the  jurisdiction  to  entitle  the 
Mayor's  Court  to  entertain  the  suit.  "  Cause  of  action  "  has  been 
held  from  the  earliest  time  to  mean  every  fact  which  is  material 
to  be  proved  to  entitle  the  plaintiff  to  succeed, — every  fact  which 
the  defendant  would  have  a  right  to  traverse.  If  that  be  the 
general  rule,  has  the  Act  of  Parliament  made  any  difference  in 
this  respect  ?  Now,  the  first  thing  to  be  observed  with  reference 
to  the  case  of  Mayor  of  London  v.  Cox  (1)  is,  that  the  objection 
may  be  taken  before  any  pleading  at  all.  The  decision  was  that, 
though  by  the  Act,  as  between  the  plaintiff  and  the  defendant,  if 
the  defendant  appears,  he  can  only  plead  in  a  particular  way ;  yet, 
where  a  prohibition  is  moved  for  in  a  superior  Court  either  by  the 
garnishee  or  a  stranger,  it  may  be  moved  for  before  plea,  and  the 
application  is  to  be  determined  by  the  ordinary  principles  of  the 
common  law.  It  follows,  therefore,  that  the  Courts  will  grant  a 
prohibition  unless  the  cause  of  action  is  shewn  to  have  arisen 
within  the  jurisdiction  of  the  Mayor's  Court.  That  principle  was 
endeavoured  to  be  stated  by  Montague  Smith,  J.,  and  myself  in  the 

(1)  Law  Eep.  2  H.  L.  239.  (2)  13  Q.  B.  1. 

(3)  17  Q.  B.  171 ;  20  L.  J.  (Q.B.)  488, 
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case  of  Banque  de  Credit  Commercial  v.  Be  Gas.  (1)  Montague  1873 
Smith,  J.,  there  says :  The  Lord  Mayor's  Court,  as  a  local  court,  Cooke 
has  no  jurisdiction  in  matters  which  do  not  arise  within  the  city  ^^^^ 
of  London.  That  is  the  general  principle  upon  which  the  decision 
of  the  House  of  Lords  in  Maijor  of  London  v.  Cox  (2)  is  founded  ; 
and  it  embraces  every  description  of  action,  including  actions  on 
bills  of  exchange.  (3)  In  the  present  case,  it  appears  that  neither 
the  plaintiffs  nor  the  defendant  reside  in  London ;  and,  further, 
that  the  cause  of  action  did  not  arise  wholly  v/ithin  the  city  of 
London.  The  case,  therefore,  is  clearly  governed  by  Mayor  of. 
London  v.  Cox.  (2)  It  would  be  idle,  after  the  full  discussion  the 
question  of  jurisdiction  of  the  Mayor  s  Court  underwent  in  that 
case  before  the  highest  tribunal  of  the  country,  for  this  Court  to 
entertain  the  matter  again."  In  the  course  of  the  argument  in 
that,  case,  I  am  reported  to  have  said  (4) :  "  To  entitle  the  plain- 
tiff to  an  attachment,  two  things  must  concur,  viz.  that  the  cause  of 
action,  that  is,  the  whole  cause  of  action,  arose  within  the  city,  and 
that  the  person  in  whose  hands  the  money  or  the  goods  are 
attached,  the  garnishee,  as  lie  is  called,  resides  within  the  city."  I 
substantially  said  the  same  in  giving  .mj  judgment :  and  I  still 
adhere  to  the  opinion  I  then  expressed.  I  believe  that  to  be  the 
meaning  of  Willes,  J.,  in  the  MS.  note  referred  to ;  and  I  have 
heard  him  say  so  very  many  times  since.  I  think  that  is  the  right 
rule.  Therefore,  where  the  question  does  not  arise  between  the 
plaintiff  and  a  defendant  who  has  appeared,  but  between  the 
plaintiff  and  the  garnishee,  or  between  the  plaintiff  and  a  stranger, 
the  jurisdiction  to  issue  an  attachment  does  not  exist  unless  every 
fact  material  to  establish  a  cause  of  action  accrued  within  the 
city. 

Bule  absolute.  (5) 

Attorneys  for  plaintiffs :  Janson,  Cohh,  d'  Pearson. 
Attorneys  for  garnishees :  ^Lyne  dc  Ilolnum. 

(L)  Law  licp.  G  C.  P.  142.  actions  upon  bills  of  oxcluiugo  wore 

(2)  Law  Hop.  2  H.  L.  230.  oxcoptod  out  of  the  gonoral  rule. 

(3)  It   had   been   contended   that        (4)  Law  Txep.  G  C.  P.  at  p.  143. 

("))  See  next  case. 
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1873  In  the  Matter  of  an  Action  in  the  Mayor's  Court  of  London, 

Jan.  30.  BETWEEN 

 FREDERICK  WHINNEY,  Official  Liquidator  of  the  London,  Hamburgh, 

and  Continental  Exchange  Bank,  Limited,  Plaintiff, 
HANS  CHRISTIAN  SCHMIDT,  Defendant, 
THE  LONDON  AND  WESTMINSTER  BANK,  Garnishees. 

Xorc?  Mayor''s  Court — Foreign  Attachment — Declaring  in  Prohibition. 

The  plaintiffs  attaclied  by  process  in  the  Lord  Mayor's  Court  money  of  the 
defendants  in  the  hands  of  the  garnishees.  A  rule  nisi  was  obtained  for  a  writ  of 
prohibition,  on  the  ground  that  the- action  was  brought  to  recover  calls  in  a 
public  company  in  course  of  winding  up,  under  an  order  made  by  the  Master  of 
the  Rolls  out  of  the  jurisdiction  of  the  Lord  Mayor's  Court,  and  that  the  defendant 
was  a  foreigner  having  no  residence  or  place  of  business  in  England.  Cause  was 
shewn  upon  an  affidavit  stating  that  the  contract  for  the  purchase  of  the  shares 
was  made  in  London,  and  that  the  defendant  carried  on  a  large  banking  business 
through  the  garnishees  as  his  agents  in  the  city  of  London. 

The  plaintilfs  being  desirous  of  questioning  the  decision  in  Coohe  v.  Oill  (ante, 
p.  107),  the  rule  was  enlarged  upon  their  undertaking  to  declare  in  prohibition. 

Philbrick,  on  behalf  of  tlie  garnisliees,  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  a  writ  of  prohibition  should 
not  issue  out  of  this  Court,  directed  to  the  Mayor's  Court  of 
London,  to  prohibit  all  further  proceedings  in  that  court  against 
the  garnishees  upon  the  foreign  attachment  issued  oat  of  that 
court  in  this  cause, — on  the  ground  that  the  cause  of  action  did 
not  arise  within  the  jurisdiction. 

The  affidavit  upon  which  the  rule  was  obtained,  stated,  amongst 
other  things,  that  the  action  was  brought  in  respect  of  a  cause  of 
action  which  did  not  arise  within  the  jurisdiction  of  the  Mayor's 
Court,  London ;  that  it  was  brought  in  respect  of  an  alleged  non- 
payment of  calls  upon  shares,  and  interest  thereon,  in  the  London, 
Hamburg,  and  Continental  Exchange  Bank,  Limited;  that  the 
ground  on  which  it  was  alleged  that  the  defendant  took  the  shares 
and  became  liable  to  such  calls,  was  under  certain  letters  written 
and  signed  by  him  in  Hamburg,  out  of  the  jurisdiction  of  the 
Mayor's  Court ;  that  no  contract  was  ever  entered  into  or  made  in 
this  country,  within  the  jurisdiction  of  the  Mayor's  Court,  to  take 
such  shares  or  to  pay  such  calls;  that  such  liability  had  been 
resisted  by  the  defendant  in  the  Court  of  Commerce  in  Hamburg ; 
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and  that  the  defendant  was  at  the  time  of  the  commencement  of  1873 
the  action,  and  for  some  time  previously  had  been,  and  still  was,  Whinn 
resident  and  domiciled  in  Hamburg,  within  the  empire  of  Germany,  c^cajjii, 
where  he  carried  on  his  business,  and  did  not  reside  and  had  no 
place  of  business  in  London,  or  within  the  jurisdiction  of  the 
Mayor's  Court. 

Field,  Q.C.,  and  Talfourd  Scdter,  shewed  cause,  upon  an  affidavit 
stating  in  substance  that  the  London,  Hamburg,  and  Continental 
Exchange  Bank,  Limited,  was  a  company  registered  under  the 
Companies  Act,  1862  (1),  with  limited  liability,  and  that  the 
registered  office  thereof  was  at  79,  Lombard  street,  in  the  city  of 
London,  and  within  the  jurisdiction  of  the  Lord  Mayor's  Court ; 
that  the  defendant  was  an  original  allottee  of  fifty  shares,  thirty 
of  which  were  subsequently  transferred  by  him,  and  became  by 
transfer  the  holder  of  115  additional  shares,  making  a  total  of  135 
shares,  for  which  he  was  duly  settled  on  the  list  of  contributories 
by  the  Master  of  the  Rolls ;  that  he  was  one  of  the  London 
directors  of  the  company  ;  that  by  art.  9  of  the  articles  of  associa- 
tion of  the  company  it  was  provided  that  an  application  for  shares 
signed  by  or  on  behalf  of  the  applicant,  and  followed  by  an  allot- 
ment, should  be  deemed  to  be  an  acceptance  of  such  shares 
entitling  the  company  to  place  the  name  of  the  allottee  on  the 
register ;  that  by  another  article  it  was  provided  that,  as  to  any 
member  whose  registered  place  of  abode  sliould  not  be  in  the 
United  Kingdom,  the  office  should,  as  regards  the  service  of 
notices  or  other  documents,  be  deemed  his  registered  place  of 
abode  in  the  United  Kingdom  ;  that  by  another  article  it  was 
provided,  that,  on  the  trial  or  hearing  of  any  action  or  suit  to  be 
brought  by  the  company  against  any  member  to  recover  any  debt 
due  for  any  call,  it  should  be  sufficient  to  prove  that  the  name  of 
the  defendant  is  on  the  register  as  a  holder  of  the  shares,  and  that 
notice  of  the  call  was  duly  given ;  that  the  shares  standing  in  the 
name  of  the  defendant  by  transfer  were  purchased  by  or  on  behalf 
of  the  defendant  on  the  Stock  Exchange  or  elsewhere  within  the 
'city  of  London  and  the  jurisdiction  of  the  Lord  JMayor's  Court, 
and  the  transfers  were  taken  by  or  on  behalf  of  the  defendant  to 

(1)  2r)  &  2()  Yict.  c.  80. 
Yoi,.  YIU.  N  2 
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1873  the  office  of  the  company,  and  then  registered  there;  that  the 
Whinney  London  and  Westminster  Bank  are  the  agents  of  the  defendant, 
Schmidt  ^^^I'^^g^  whom  he  transacts  in  London  and  within  the  jurisdiction 
of  the  Mayor's  Court,  a  large  banking  business;  and  that  by  an 
order  of  the  Master  of  the  KoUs  dated  the  11th  of  January  instant, 
it  was  ordered  that  the  plaintiff  be  at  liberty  to  continue  the 
attachment. 

[BoviLL,  O.J.  To  enable  the  plaintiff  successfully  to  resist  a 
prohibition,  he  must  shew  that  every  material  fact  essential  to 
constitute  a  cause  of  action  occurred  within  the  jurisdiction  of  the 
Mayor's  Court.  That  was  established  so  long  ago  as  the  case  of 
Be  Edber  v.  Queen  of  FoHugal  (1),  and  again  in  this  term  in 
Cooke  V.  Gill.  (2)  Here,  the  call  was  made  out  of  the  jurisdiction.] 

The  contract  for  the  purchase  of  the  shares  was  made  in  the 
city  of  London,  and  the  allotment  took  place  there. 

BoviLL,  C.J.  The  liability  of  the  contributory  arises  from  the 
making  of  the  call.  The  declaration  would  be  bad  without 
averring  the  order  of  the  Master  of  the  Kolls.  If  the  parties  desire 
to  question  our  recent  decision,  the  rule  may  be  enlarged,  with 
liberty  to  the  plaintiffs  to  declare  in  prohibition ;  otherwise  it  will 
be  absolute  with  costs. 

Keating,  Gkove,  and  Honyman,  JJ.,  concurred. 

Bule  accordingly. 

Attorneys  for  plaintiffs :  Ashley  &  Fox. 
Attorney  for  garnishees  :  Orion. 


(1)  17  Q.  B.  171 ;  20  L.  J.  (Q.B.)  488. 


(2)  Ante,  p.  107. 
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BAKER  V.  CLARK. 

Lord  Mayors  Court — Foreign  Attachment — FroMhition  not  grantabh  to  the 
Defendant  in  the  Suit — Mayor's  Court  Act,  1857  (20  &  21  Vict.  c.  clvli.). 
s.  15. 

TliG  defendant  in  the  suit  in  tlie  Lord  Mayor's  Court  cannot  move  for  a  writ  of 
proliibitiouj  to  stay  tlie  proceedings  in  a  foreign  attachment. 

WiLDET  Wright,  ou  behalf  of  the  defendant,  moved  for  a  writ  of 
proliibition  directed  to  the  Mayor's  Court  of  London,  to  pro- 
hibit all  further  proceedings  in  that  court  against  the  defendant,  on 
the  ground  that  the  cause  of  action  did  not  arise  within  the  juris- 
^  diction. 

[Keating,  J.  Sect.  15  of  the  Mayor's  Court  Act,  1857  (20  &  21 
Yict.  c.  clvii.),  expressly  enacts  that  "  no  defendant  shall  be  per- 
mitted to  object  to  the  jurisdiction  of  the  Court  in  or  by  any 
proceeding  whatsoever  except  by  plea."] 

The  difficulty  is  that,  if  the  defendant  pleads  to  the  jurisdiction, 
he  is  precluded  from  setting  up  any  other  defence ;  and  here  part 
of  tlie  debt  is  admitted. 

BoviLL,  C.J.  You  cannot  get  over  the  express  enactment  in 
the  Mayor's  Court  Act.   The  defendant  cannot  have  a  prohibition. 

Keating,  J.  There  can  be  no  difficulty  in  framing  the  motion 
so  as  to  get  over  the  objection, 

GrvOVE  and  Honyman,  JJ.,  concurred. 

Uiile  refused.  (1) 

Attorneys  for  defendant :  Fiesse  &  Bon, 

{V)  Tlic  application  was  renewed  on  ilic  following  day  in  the  name  of  a  «tranp;or, 
and  a  rule  was  granted. 
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1873  BUBSLEM  v.  ATTENBOROUGH. 

J^''^-  Pledge  of  Goods— Faivnbrohers  Act  (39  &  40  Geo.  3,  c.  99),  ss.  15,  IQ—Loss  of 

Fawn  Ticket — Bight  to  redeem. 

The  16th  section  of  the  39  &  40  Greo.  3,  c.  99,  provided  that  in  case  the  pawn- 
ticket for  goods  pledged  were  lost,  mislaid,  destroyed,  or  fraudulently  obtained 
from  the  owner  thereof,  and  the  goods  remained  unredeemed,  the  pawnbroker 
should,  at  the  request  of  the  person  claiming  to  be  the  owner  of  the  goods, 
deliver  to  such  person  a  copy  of  the  ticket  and  a  form  of  affidavit  (now  a  declara- 
tion) stating  the  circumstances,  and  the  person  having  obtained  such  copy  and 
form  of  affidavit  should  thereupon  prove  his  property  in  such  goods  to  the  satis- 
faction of  a  justice  of  the  peace,  and  should  verify  on  oath  or  affirmation  befoi'e 
the  said  justice  the  truth  of  the  particular  circumstances  attending  the  case  men- 
tioned in  the  said  affidavit,  "  whereupon  "  the  pawnbroker  should  suffer  the  person 
so  proving  such  property  to  the  satisfaction  of  such  justice  as  aforesaid,  and 
making  such  affidavit  or  affirmation  as  aforesaid,  on  leaving  the  copy  of  the  ticket 
and  the  affidavit  with  the  pawnbroker,  to  redeem  such  goods  and  chattels : — 

Held,  that  where  a  person  having  lost  the  ticket  for  goods  pledged  by  him  had, 
in  accordance  with  the  section,  procured  from  the  pawnbroker  a  copy  of  the  original 
ticket  and  a  form  of  declaration,  proceeded  with  the  same  before  the  magistrate, 
and  having  proved  his  title  before  him,  straightway  returned  to  the  pawnbroker, 
and  showed  him  the  declaration  which  he  had  made,  he  was  not  bound  to  redeem 
the  goods  immediately,  but  might  redeem  them  at  any  time  at  which  he  might 
have  redeemed  them  if  he  still  held  the  original  ticket,  and  that  the  pawnbroker 
was  not  justified  in  the  meanwhile  in  delivering  the  goods  to  a  person  producing 
the  original  ticket. 

Declaeation  :  trover  for  three  rings. 

Pleas  1,  not  guilty ;  2,  not  guilty  by  statute ;  3,  not  possessed ; 
4,  leave  and  licence. 
Issues. 

At  the  trial  before  Grove,  J.,  at  the  sittings  in  Middlesex 
during  Trinity  Term,  the  facts,  so  far  as  now  material,  appeared 
to  be  as  follows :— - 

The  plaintiff  had  pledged  three  rings  with  the  defendant,  a 
pawnbroker,  and  duly  received  tickets  for  them.  Plaintiff  had 
had  some  transactions  with  one  Braithwaite,  in  consequence  of 
which  the  latter  had  incurred  pecuniary  liability  to  him,  and 
it  was  arranged  between  them  that  the  plaintiff  should  hand 
over  to  Braithwaite  the  tickets  for  some  articles,  other  than  the 
rings  in  question,  which  the  plaintiff  had  pledged,  that  Braith- 
waite might  pay  the  interest  due  on  such  pledges,  which  pay- 
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ments  were  to  go  in  discharge  of  Braithwaite's  liability  to  the  1873 
plaintiff.  When  handing  over  the  tickets  in  pursuance  of  this  Burslem 
arrangement  the  plaintiff,  by  mistake,  gave  to  Braithwaite  the  atten 
tickets  for  the  three  rings  which  were  in  the  same  bundle  with  borough. 
the  others.  Braithwaite  subsequently  absconded.  Some  time 
after,  in  the  month  of  October,  missing  the  tickets,  the  plaintiff 
went  to  the  defendant,  the  pawnbroker,  and  on  stating  the  cir- 
cumstances received  from  him  the  copies  of  the  tickets  and  the 
statutory  declarations  required  under  such  circumstances  by  39 
&  40  Geo.  3,  c.  99  s.  16.  He  then  went  before  a  magistrate, 
as  required  by  that  section,  and  made  the  declarations.  He  after- 
wards, during  October,  came  and  shewed  the  declarations  to  the 
pawnbroker,  but  retained  them  in  his  own  possession,  not  re- 
deeming the  rings  or  renewing  the  pledge  upon  them.  In 
February,  1871,  the  original  tickets  were  produced  to  the  defend- 
ant's assistant  by  a  person  who  claimed  to  be  the  owner  thereof, 
and  required  delivery  of  the  rings,  which  were  accordingly  de- 
livered to  him.  The  plaintiff  afterwards  came  to  the  pawnbroker 
and  producing  the  declarations,  claimed  to  redeem  the  rings. 
On  these  facts  the  verdict  was  entered  for  the  plaintiff  for  33Z.,  the 
value  of  the  rings,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit  on  the  ground  that  the  plaintiff  was  not  entitled 
to  recover  upon  the  true  construction  of  the  15th  and  16th  sections 
of  39  &  40  Geo.  3,  c.  99.  A  rule  nisi  had  been  accordingly 
obtained,  against  which 

B.  Francis  Williams,  and  Beicl,  shewed  cause.  There  was  clearly 
a  losing  or  mislaying  of  the  tickets  in  this  case  within  the  meaning 
of  the  16th  sect,  of  39  &  40  Geo.  3,  c.  99.  The  plaintiff  gave  them 
to  Braithwaite  by  mistake,  and  when  he  discovered  the  mistake 
he  was  unable  to  find  Braithwaite.  After  discovering  the  loss  he 
gives  notice  to  the  pawnbroker  that  he  is  the  true  owner,  and 
proves  his  title  in  the  manner  pointed  out  by  the  section. 

Upon  so  doing,  by  the  terms  of  the  Act  he  is  to  be  regarded  as 
the  true  owner,  and  the  pawnbroker  is  not  entitled  to  give  the 
goods  up  to  the  producer  of  the  original  ticket.  The  plaintiff  came 
back  and  shewed  the  defendant  the  declarations  wliich  lie  h:\d 
made  iu  conformity  with  the  16th  section. '  lie  was  not  obliged  to 
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1873      leave  them  with  the  pawnbroker  then,  for  they  are  his  documents 
BuESLEM    of  title,  nor  was  he  obliged  to  redeem  the  goods  immediately.] 
Atten         Giffard,  Q.C.y  and  Francis  Turner,  supported  the  rule.  The 
BOROUGH,    mode  in  which  these  tickets  got  into  Braithwaite's  hands  was 
not  a  loss  or  mislaying  within  the  16th  section  of  the  Pawn- 
brokers Act.    The  plaintiff  himself  parted  with  the  tickets.  He 
gave  Braithwaite  a  bundle  of  tickets,  not  knowing,  no  doubf, 
that  these  tickets  were  among  them ;  but  it  did  not  appear  that 
Braithwaite  would  not  assume  that  he  was  intended  to  have  them 
for  the  same  purpose  as  the  others.    There  is  nothing  but  a  mis- 
understanding between  them  ^,8  to  what  tickets  were  to  be  included 
in  the  arrangement  between  them,  which  arose  from  the  plaintiff's 
own  default. 

[BoviLL,  C.J.  But  if  the  plaintiff  cannot,  on  discovering  the 
mistake,  find  Braithwaite  to  get  the  tickets  back,  why  is  there  not 
a  loss  within  the  Act  ?] 

Secondly,  the  plaintiff  was  entitled  to  redeem  the  pledge  imme» 
diately  upon  making  the  declaration  required  by  the  16th  section 
and  leaving  it  with  the  pawnbroker;  but  he  cannot  hold  the 
declaration  over,  and  leave  the  pawnbroker  without  any  protection 
in  the  meanwhile  against  the  original  ticket.  The  declaration  is 
to  be  the  pawnbroker's  protection.  The  words  of  the  section  are : 
"Whereupon  the  pawnbroker  shall  suffer  the  person  or  persons 
making  such  affidavit  as  aforesaid,  on  leaving  the  said  affidavit 
with  the  said  pawnbroker,  to  redeem  such  goods  and  chattels." 

The  word  "whereupon  "  imports  that  the  goods  must  be  redeemed 
immediately. 

[Geove,  J.  Does  it  not  only  mean  "  the  preceding  requirements 
of  the  section  having  been  complied  with  "  ?] 

According  to  that  construction  of  the  section,  the  pawnbroker 
might  be  placed  in  a  situation  of  the  greatest  difficulty.  He  has 
no  means  of  knowing  whether  the  person  coming  and  procuring 
the  copy  of  the  ticket  and  the  form  of  declaration  has  ever  pro- 
ceeded before  the  magistrate  and  made  the  declaration.  Is  it 
reasonable  that  the  pawner  should  come  down  upon  him  six  months 
after,  and  produce  the.  declaration,  and  claim  to  redeem  the  goods  ? 
What  is  he  to  do  if  in  the  meantime  the  original  ticket  is  pro- 
duced ?  The  proper  course,  if  the  pawner  wishes  the  goods  still  to 
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remain  in  pawn,  is  to  repledge  and  have  a  fresh  ticket,  leaving  the 
declaration  with  the  pawnbroker.  The  word  "  thereupon,"  in  the 
same  section,  has  been  made  the  subject  of  judicial  interpretation 
in  Vaughan  v.  Watt.  (1)  That  case  is  a  strong  authority  in  favour 
of  the  construction  the  defendant  seeks  to  put  on  the  word  "  where- 
upon." 

BoviLL,  C.J.  The  provisions  in  the  Pawnbrokers  Act  to  which 
our  attention  has  been  called  are  provisions  for  the  benefit  of  the 
pawnbroker,  and  for  his  protection  from  difficulties  arising  out  of 
conflicting  claims.  By  the  15th  section  the  pawn  ticket  is  given 
a  character  analogous  to  that  of  a  negotiable  instrument,  and  the 
pawnbroker  is  required  to  deliver  the  goods  pledged  to  the  party 
presenting  it,  and  is  indemnified  in  so  doing  unless  the  case  is 
brought  within  the  terms  of  the  16th  section.  The  words  are 
"  unless  the  real  owner  or  owners  thereof  proceeds  or  proceed  in 
manner  hereinafter  provided  and  directed  for  the  redeeming  of 
goods  and  chattels  pledged  where  such  note  hath  been  lost,  mis- 
laid, destroyed,  or  fraudulently  obtained  from  the  owner  or  owners 
thereof,"    It  does  not  appear  to  me  that  this  amounts  to  saying, 

unless  the  real  owner  actually  redeems  in  pursuance  of  section 
IG,"  but,  "unless  he  takes  the  steps  pointed  out  by  section  16  in 
order  to  entitle  him  to  redeem." 

If  this  were  not  so,  it  appears  to  me  that  the  effect  would  be  to 
diminish  the  protection  intended  to  be  given  to  the  pawnbroker, 
or  else  to  impose  hardship  upon  the  pawner,  who  would  be 
deprived  of  his  right  to  redeem  the  goods  at  any  time  within  the 
year.  The  10th  section  provides  that  in  case  the  ticket  be  lost 
mislaid,  destroyed,  or  fraudulently  obtained  from  the  owner  or 
owners  thereof,  and  the  goods  remain  unredeemed,  the  pawnbroker 
shall,  at  the  request  of  the  person  claiming  to  be  the  owner  of  the 
goods,  deliver  to  such  person  a  copy  of  the  .ticket  and  a  form 
of  affidavit  stating  the  circumstances.  And  the  })erson  haviug 
obtained  such  copy  and  form  of  affidavit  "  shall  thereupon  prove 
his  property  in  such  goods  and  chattels  to  the  satisfaction  of  some 
justice  of  the  peace,  &c.,  and  shall  verify  on  oath  or  affirmation 
before  the  said  justice  the  truth  of  the  particular  circumstances 

(1)  G  M.  &  W.  492.. 
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1S73      attending  the  case  mentioned  in  the  affidavit;  the  caption  of 

gyjjsLEM    sucli  oath  or  affirmation  to  be  authenticated  by  the  handwriting 

.  ^-        thereto  of  the  iustice,"  &c. 
Atten- 

BOROUGH.  It  was  argued  that  in  the  present  case  there  was  no  losmg  or 
mislaying  within  the  terms  of  the  section.  It  seems  to  me^that 
the  case  is  clearly  one  w^ithin  the  section.  That  being  so,  the 
plaintiff  did  apply  to  the  defendant,  in  pursuance  of  the  section, 
for  copies  of  the  tickets  and  forms  of  declaration,  which  were 
delivered  to  him,  and  he  then  proceeded  before  the  magistrate, 
and  having  complied  with  the  other  requirements  of  the  section, 
he  subsequently  returned  and  shewed  the  pawnbroker  the  de- 
clarations he  had  made.  It'  may  well  be  that  these  proceedings 
must  be  taken  and  brought  to  the  pawnbroker's  notice  at  once, 
for  otherwise  the  pawnbroker  would  probably  be  entitled  to  pre- 
sume that  they  had  not  been  taken.  After  providing  for  the 
protection  of  the  pawnbroker  that  the  magistrate  shall  authen- 
ticate the  affidavit  by  his  signature,  the  section  then  proceeds : 
"  Whereupon  the  pawnbroker  shall  suffer  the  person  or  persons 
proving  such  property  to  the  satisfaction  of  such  justice  as  afore- 
said, and  making  such  affidavit  or  affirmation  as  aforesaid,  on  leaving 
such  copy  of  the  said  note  or  memorandum  and  the  said  affidavit 
with  the  said  pawnbroker,  to  redeem  such  goods  and  chattels." 
It  appears  to  me  that  the  word  whereupon"  must  be  construed 
as  meaning  upon  compliance  with  the  requirements  of  the  section, 
and  cannot  be  construed  as  suggested  on  behalf  of  the  defendant. 
By  the  other  provisions  of  the  Act,  the  person  pledging  is  to 
have  a  year  within  which  to  redeem  the  pledge.  Nothing  in  the 
16th  section  appears  to  me  to  indicate  any  intention  of  abridging 
this  period.  I  do  not  see  any  necessity  for  so  doing ;  the  pawnbroker 
has  proof,  authenticated  by  the  signature  of  the  magistrate,  that 
the  particular  person  is  the  owner  of  the  goods,  and  when  such 
proof  has  been  given  to  him  he  can  only  deliver  the  goods  to  the 
person  making  the  declaration,  and  is  protected  by  the  statute  in 
so  doing.  Any  difficulty  arising  from  the  word  whereupon"  in 
the  16th  section  is  now  removed  by  the  35  &  36  Vict.  c.  93, 
which  has  made  fresh  provision  for  these  cases  ;  but  it  appears  to 
me  that  the  plaintiff  having  complied  with  the  provision  of  the 
16th  section  by  immediately  going  before  the  magistrate  and 
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making  the  necessary  declarations,  and  having  immediately  com-  1873 
municated  the  fact  that  he  had  done  so  to  the  pawnbroker,  the  burslem 
latter  was  not  justijSed  in  delivering  up  the  rings  to  another  ^^ten 
person,  and  this  action  is  maintainable.    The  rule  must  therefore  boeough. 
be  discharged. 

Keating,  J.  I  am  of  the  same  opinion,  though  I  think  there 
certainly  is  some  ambiguity  in  the  section.  It  seems  to  me,  in  the 
first  place,  clear  that  there  was  a  loss  or  mislaying  of  the  ticket 
within  the  meaning  of  the  Act.  In  case  of  such  loss  the  person 
entitled  to  the  goods  is  to  go  to  the  pawnbroker  and  procure  a 
copy  of  the  ticket  and  a  form  of  declaration,  and  thereupon  to  go 
before  the  magistrate  and  make  the  declaration.  I  am  prepared 
to  hold  that  he  must  do  this  promptly.  Such  was  held  to  be  the 
effect  of  the  word  "  thereupon  "  in  the  case  of  Vauglian  v.  Watt  (1), 
Avhich  was  referred  to  in  the  course  of  the  argument. 

Then  it  was  argued  by  Mr.  Giffard  that  the  section  would  be 
defective  according  to  the  construction  sought  to  be  put  upon  it 
by  the  plaintiff,  inasmuch  as  the  pawnbroker  might  be  left  in 
ignorance  whether  the  necessary  steps  had  been  taken.  The  Act 
of  last  session  appears  to  have  removed  that  difficulty,  but  even 
under  the  old  Act  if  the  party  obtaining  the  form  of  declara- 
tion did  not  communicate  with  the  pawnbroker  and  left  him  in  ig- 
norance whether  he  had  made  the  declaration  or  not,  I  should  be 
prepared  to  hold  that  he  had  not  fulfilled  the  requirements  of  the 
Act.  The  legislature  could  not  have  intended  to  place  the  pawn- 
broker in  the  difficulty  of  not  knowing  what  had  been  done  with 
respect  to  the  declaration  and  yet  being  liable  to  be  affected  by 
it.  This  point  does  not  arise  in  the  present  case.  Everything 
has  been  done  by  the  plaintiff  to  bring  him  within  the  terms  of 
the  section.  He  w^ent  promptly  to  the  magistrate,  and  imme- 
diately returned  to  the  pawnbroker  and  shewed  him  the  decla- 
rations. After  that  the  pawnbroker  was  not,  in  my  opinion, 
justified  in  parting  with  the  rings  to  another  person. 

Grove,  J.    1  also  think  the  rule  should  be  discharged.    I  am 
clearly  of  opinion  that  the  tickets  in  this  case  were  lost  or  mislaid 
(1)  G  M.  (fc  W.  492; 
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1873      within  the  meaning  of  the  section.    Then,  with  respect  to  the 

SJe^le^"  second  point,  the  question  is  whether  a  party,  who  has  obtained 

.  the  copy  ticket  and  declaration  provided  for  by  the  section  from 

Atten-  t  i 

BOKOUGH.  the  pawnbroker,  and  has  immediately  proceeded  before  the  magis- 
trate and  having  made  the  declaration  before  him  returned  to  the 
pawnbroker  and  shewn  it  to  him  authenticated  by  the  magistrate's 
signature,  must  redeem  the  goods  immediately,  and  is  prevented 
from  leaving  them  any  longer  in  pawn.  There  does  not  appear 
to  be  any  provision  to  that  effect  in  the  statute.  The  loss  of  the 
pawn-ticket  might  occur  within  a  week  from  the  time  when  the 
articles  were  pawned ;  can  it  be  contended  that  the  meaning  is, 
that  a  person  who  is  obviously  short  of  money  from  the  fact  of  his 
pawning  the  goods  at  all,  must  find  the  money  to  redeem  imme- 
diately or  leave  the  goods  at  the  mercy  of  the  pawnbroker  ? 
What  might  have  been  the  case  if  the  plaintiff  had  not  returned 
to  the  pawnbroker  at  all  after  procuring  the  declaration,  and  had 
left  him  in  ignorance  of  the  steps  he  had  taken,  it  is  not  now 
necessary  to  decide. 

HoNYMAN,  J.  I  have  arrived  at  the  same  conclusion  as  tlie 
rest  of  the  Court,  though  not  without  some  little  doubt.  The 
pawnbroker  would  obviously  be  placed  in  a  position  of  great 
difficulty  if  after  the  pawner  had  obtained  the  declaration  from 
him  and  gone  before  the  magistrate  he  were  to  be  left  in  ignorance 
of  what  had  been  done  and  the  pawner  might  nevertheless  como 
and  claim  to  redeem  at  any  time.  It  is  true  that  no  such  diffi- 
culty arises  in  the  present  case,  but  I  am  not  clear  that  it  might 
not  in  other  cases  upon  the  construction  of  the  section  adopted 
by  the  Court. 

Eule  discharged. 

Attorney  for  plaintiff :  Ashivin. 
.   Attorney  for  defendant :  Neate, 
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In  the  Matter  of  an  Action  in  the  Mayor's  Court  of  London,  between  1873 

LEBBAU  AND  Another  and  THE  GENEEAL  STEAM  NAVIGATION  CO. 

Lord  Mayor's  Court,  London — Prohibiiion — New  Trial  in  tlie  Mayor's  Court 
after  a  Rule  for  a  Nonsuit  made  ahsolute  in  a  Superior  Court. 

Notwithstanding  s.  10  of  the  Mayor's  Court  London  Procedure  Act,  1857  (20  & 
21  Vict.  c.  clvii.),  this  Court  has  no  power  to  prohibit  the  Lord  Mayor's  Court 
from  proceeding  to  re-try  an  action  there,  after  a  rule  absolute  for  a  nonsuit  in 
this  Court  upon  a  point  reserved. 

Action  in  the  Mayor's  Court,  London.  At  tlie  trial  a  verdict 
was  found  for  tlie  plaintiffs  for  18?.  lis.  Id.,  with  leave  to 
the  defendants  to  move  to  enter  a  nonsuit  or  a  verdict  for  them, 
A  rule  nisi  was  accordingly  obtained,  against  which  cause  was 
shewn  in  Michaelmas  Term  last,  when  the  rule  was  discharged : 
vide  ante,  p.  88.  Whilst  that  rule  was  pending,  the  defendants 
obtained  a  rule  nisi  in  the  Mayor's  Court  for  a  new  trial  on  the 
ground  of  surprise  and  of  fresh  evidence  having  come  to  the 
knowledge  of  the  defendants  since  the  former  trial ;  and  that  rule 
was  made  absolute  after  the  decision  of  this  Court. 

Field,  Q.G.  (Waddy  with  him),  moved  for  a  rule  calling  upon 
the  defendants  to  shew  cause  why  a  writ  of  prohibition  should 
not  issue  out  of  this  Court,  directed  to  the  Mayor's  Court  of 
London,  to  prohibit  that  Court  from  trying  the  cause  again.  Ho 
submitted  that,  upon  the  true  construction  of  s.  10  (1)  of  the 

(1)  By  20  &  2 1  Vict.  c.  clvii.  s.  10, If 
upon  the  trial  of  any  issue  the  judge  shall 
grant  leave  to  the  plaintiff  or  defendant 
to  move  in  any  of  the  superior  Courts  to 
sot  aside  a  verdict  or  a  nonsuit,  and  to 
enter  a  verdict  for  the  plaintiff  or  de- 
fendant, or  to  enter  a  nonsuit,  as  the 
case  may  bo,  or  for  a  new  trial,  the 
party  to  whom  such  leave  may  have 
been  given  may  apply  by  motion  to 
such  superior  Court  within  such  period 
of  time  after  the  trial  as  motions  of 
the  lilsc  kind  shall  from  time  to  time 
be  permitted  to  bo  made  in  such  supe- 
rior Court,  for  a  rule  to  shew  cause 


why  such  verdict  or  nonsuit  should 
not  be  set  aside  and  a  verdict  entered 
for  the  plaintiff  or  defendant,  or  a  non- 
suit entered,  or  why  a  new  trial  should 
not  be  had,  as  the  case  may  be,  in  such 
action  ;  which  Court  is  hereby  autho- 
rized and  impowcrcd  to  grant  or  refuse 
such  rule  (which  rule,  wlicn  granted, 
shall  operate  as  a  stay  of  proceedings 
until  the  determination  thereof),  and 
afterwards  to  proceed  to  hear  and  deter- 
mine the  merits  thereof,  and  to  make 
such  orders  thereupon  and  as  to  the 
costs  as  the  same  Court  shall  think 
iivopcr'5  and,  in  c:\se  such  Court  shall 
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1873      Mayor's  Court  of  London  Procedure  Act,  1857  (20  &  21  Yict. 
Lebbau     c.  clvii),  the  cause  having  been  once  tried,  and  the  points  re- 
General    served  having  been  disposed  of  by  this  Court  upon  the  rule,  it 
Steam  Navi-  -^vas  not  competent  to  the  Mayor's  Court  to  try  it  over  again, 
and  that  the  proceeding  was  a  violation  of  the  maxim.  Nemo 
debet  bis  vexari  pro  eadem  causa.    He  further  submitted  that 
s.  22,  which  provides  that  "the  judge  of  the  court  may  at  any 
time,  within  the  jurisdiction  of  the  Court,  hear  and  grant  applica- 
tions for  rules  to  shew  cause  in  arrest  of  judgment,  or  for  judgment 
non  obstante  veredicto,  or  for  a  repleader,  or  for  granting  new 
trials,  and  for  entering  nonsuits  and  verdicts  in  causes  pending  in 
the  court,"  extends  only  to  the  time  during  which  the  cause  is 
pending  in  the  inferior  court,  and  not  to  cases  where  the  wliole 
merits  have  been  disposed  of  upon  a  rule  granted  in  the  superior 
Court. 

BoviLL,  C.J.  The  Mayor's  Court  Procedure  Act,  1857,  gives  a 
limited  jurisdiction  to  this  Court  and  the  other  superior  Courts  to 
deal  with  such  matters  as  are  reserved  for  their  opinion  by  the 
inferior  court;  and  s.  10  directs  that  certain  results  shall  follow 
from  their  decision  thereon.  But  there  is  nothing  in  the  Act  to 
enable  us  to  interfere  with  the  ordinary  jurisdiction  of  the  Mayor's 
Court  either  before  or  after  the  decision  of  this  Court  upon  the 
motion.    I  think  there  should  be  no  rule. 

Keating,  Grove,  and  Honyman,  J  J.,  concurred. 

Bule  refused. 

Attorneys  for  plaintiffs :  Learoyd  <&  Learoyd, 


order  a  new  trial  to  Tdb  had  in  any  such 
action,  the  party  obtaining  such  order 
shall  deliver  the  same  or  an  office-copy 
thereof  to  the  registrar  of  the  said 
court,  and  thereupon  all  the  proceed- 
ings on  the  former  verdict  or  nonsuit 
shall  cease,  and  the  action  shall  proceed 
to  trial  according  to  the  practice  of  the 
court  in  like  manner  as  if  no  trial  had 
been  had  therein ;  or,  in  case  the  Court 
before  whom  such  rule  shall  be  heard 


shall  order  the  same  to  be  discharged, 
the  party  obtaining  any  such  order 
may,  upon  delivering  the  same  or  an 
office-copy  thereof  to  the  registrar,  be 
at  liberty  to  proceed  in  any  such  action 
as  if  no  such  rule  nisi  had  been  ob- 
tained ;  and,  if  a  verdict  be  ordered  to 
be  entered  for  the  plaintiff  or  defend- 
ant, or  a  nonsuit  be  ordered  to  be 
entered,  as  the  case  may  be,  judgment 
shall  be  entered  accordingly." 
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[IN  THE  EXCHEQUER  CHA.MBEE.]  1873 

HOENE  AND  Another  v.  MIDLAND  EAILWAl^  COMPANY. 
Measure  of  Damages  for  Breach  of  Contract — Common  Carrier — Notice  of  Simial 

Circumstances. 

The  plaintiffs,  being  sLoe  manufacturers  at  Kettering,  were  under  a  contract  to 
supply  a  quantity  of  military  shoes  to  a  firm  in  London  for  the  use  of  the  French 
army  at  4s.  per  pair,  an  unusually  high  price.  The  shoes  were  to  be  delivered 
by  the  3rd  of  February,  1871,  and  the  plaintiffs  accordingly  sent  them  to  the 
defendants'  station  at  Kettering  for  carriage  to  London  in  time  to  be  delivered 
there  in  the  usual  course  in  the  evening  of  that  day,  when  they  would  have  been 
accepted  and  paid  for  by  the  consignees.  Notice  was  given  to  the  station  master 
(which  for  the  purposes  of  the  case  was  assumed  to  be  notice  to  the  company)  at 
the  time  that  the  plaintiffs  were  under  a  contract  to  deliver  the  shoes  by  the  3rd, 
and  that  unless  they  were  so  delivered  they  would  be  thrown  on  their  hands;  but 
he  was  not  informed  that  there  was  anything  exceptional  in  the  character  of  the 
contract.  The  shoes  were  not  delivered  in  London  till  the  4th  of  February,  and 
were  consequently  not  accepted  by  the  consignees,  and  the  plaintiffs  were  obliged 
to  s^ll  them  at  2s.  9c^.  a  pair,  which,  in  consequence  of  the  cessation  of  the  French 
war,  was,  apart  from  the  previously-mentioned  contract,  the  best  price  that  could 
have  been  obtained  for  them,  even  if  they  had  been  delivered  on  the  evening  of 
the  3rd  of  February,  instead  of  the  morning  of  the  4th. 

In  an  action  against  the  defendants  for  the  delay  in  delivering  the  shoes,  they 
paid  into  Court  a  sufficient  sum  to  cover  any  ordinary  loss  occasioned  thereby, 
but  the  plaintiffs  further  claimed  the  sum  of  2G7/.  3s.  9(i.,  the  difference  between 
the  price  at  which  they  had  contracted  to  sell  the  shoes  and  the  price  which  they 
ultimately  fetched : — 

Held  (per  Kelly,  C.B.,  Blackburn,  J.,  Mellor,  J.,  Martin,  B.,  and  Clcasb}^  B. 
Lush,  J.,  and  Pigott,  B.  dissenting),  that  the  plaintiffs  were  not  entitled  to  re- 
cover the  latter  sum,  the  damage  not  being  such  as  might  reasonably  be  con- 
sidered as  arising  naturally  from  the  defendants'  breach  of  contract,  or  such  as 
might  be  reasonably  supposed  to  have  been  in  the  contemplation  of  both  parties  at 
the  time  when  they  made  the  contract : 

Per  Kelly,  C.B.,  Blackburn,  J.,  and  Mellor,  J.,  and  Cleasb}^  B,,  the  notice  given 
to  the  defendants  was  not  such  that  they  could  reasonably  be  supposed  to  have 
had  in  their  contemplation,  at  the  time  of  entering  into  the  contract  for  the  carriage 
of  the  shoes,  damages  of  such  an  exceptional  nature  as  those  claimed  : 

Per  Martin,  B.,  and,  semhle,  per  Blackburn,  J.,  and  Lush,  J.,  a  mere  notice  as 
such  could  not  have  the  effect  of  rendering  the  defendants  liable  to  more  than 
ordinary  damages  ;  but  it  must  in  order  to  do  so  be  given  under  such  circumstances 
as  to  make  it  a  term  of  the  contract  that  the  defendants  will  bo  liable  for  such 
damages  if  the  contract  be  brokcji : 

Per  Lush,  J,,  and  Pigott,  B.,  the  notice  given  to  the  defendants  was  sufllcient 
to  put  them  upon  inquiry  as  to  the  nature  of  the  contract  which  the  plaintilYs 
were  under,  and  if  they  chose  to  accept  the  goods  for  carriage  without  further 
inquiry,  they  took  the  risk  of  what  the  contract  might  turn  out  to  bo,  and  were 
liable  to  the  plaintids  for  the  loss  actually  occasioned. 

lladley  v.  BaxcndaJc  (9  Ex.  311 ;  23  L,  J.  (I'Lk  )  170),  discussed. 

Erroe  from  the  judgment  of  the  Court  of  Common  Pleas  upon 
a  special  case  reported,  Law  Eep.  7  C.  P.  583. 
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1873         FieUy  Q.O.  {Lumley  Smith  with  him),  for  the  plaintiffs.  Prima 
HoENB     facie  the  measure  of  damages  is  the  amount  of  damage  actually 

^'        sustained.    This  rule  is  subject  to  the  limitation  that  if  the 

Midland 

Railway  Co.  damages  are  exceptional,  and  such  as  the  parties  cannot  be 
reasonably  supposed  to  have  contemplated  when  they  entered 
into  the  contract,  they  cannot  be  recovered.  In  the  present 
case  the  defendants  must  be  taken  to  have  contemplated  the  pos- 
sibility of  these  damages  occurring.  Notice  was  given  to  their 
servant  that  the  plaintiffs  had  a  contract,  and  also  that  it  was  a 
profitable  one,  or  else  the  shoes  would  not  be  likely  to  be  thrown 
on  their  hands.  This  was  sufficient  to  put  the  person  receiving  the 
goods  on  inquiry  as  to  what  the  nature  of  the  contract  was ;  and 
no  such  inquiry  having  been  made,  the  defendants  must  be  looked 
upon  as  having  taken  the  risk  of  what  it  might  turn  out  to  be,  and 
cannot  now  say  that  they  did  not  contemplate  the  damages.  In 
France  v.  Gaudet  (1),  in  a  case  of  trover,  it  was  held  that  the 
plaintiff  could  recover  the  amount  of  the  price  at  which  he  had 
resold  the  champagne,  which  was  converted. 

[Mellob,  J.  That  case  was  peculiar.  Champagne  of  a  similar 
quality  was  said  not  to  be  procurable  in  the  market.  There  was, 
therefore,  no  other  test  of  the  value  of  the  goods.] 

The  value  of  the  goods  is  the  value  that  they  have  to  the  indi- 
vidual, and  that  is  what  he  is  entitled  to  recover :  Wilson  v.  The 
Lancashire  and  Yorkshire  By.  Co.  (2)  The  case  falls  within  the 
principles  laid  down  in  Biley  v.  Home.  (3)  If  the  carrier  does  not 
choose  to  inquire  as  to  the  value  of  the  goods,  he  takes  the  chance 
of  what  they  may  turn  out  to  be.  So  here  the  goods  had  a  certain 
value  to  the  plaintiff  by  reason  of  the  contract  he  had ;  the  defend- 
ants are  told  that  there  is  such  a  contract,  and  they  do  not  choose 
to  inquire  what  it  is. 

[Blackbukn,  J.  It  is  clear  the  plaintiff  gave  notice  that  it  was 
important  that  the  goods  should  be  delivered  on  the  3rd,  but  he 
gave  no  notice  of  the  extraordinary  nature  of  the  contract.  There 
is  a  substantial  consideration  involved ;  if  the  carrier  has  notice  of 
an  extraordinary  risk  he  may  perhaps  charge  a  higher  rate  of 
carriage  to  cover  it.  The  real  meaning  of  the  limitation  as  to 
damages  is  that  the  defendant  shall  not  be  bound  to  pay  more 

(1)  Law  Rep.  6  Q.  B.  199.       (2)  9  0.  B.  (N.S.)  632 ;  30  L.  J.  (CP.)  232. 
(3)  5  Bing.  217,  at  p.  222. 
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than  he  received  a  reasonable  consideration  for  undertaking  the  1873 
risk  of  at  the  time  of  making  the  contract.]  Hoene 
Surely  it  cannot  be  necessary  for  a  man  to  go  with  his  con-  midland 
tract  in  his  hand,  or  to  say,  "  I  have  contracted  at  such  a  price."  Railway  Co. 
It  is  sufficient  if  notice  is  given  that  the  case  is  of  an  exceptional 
nature.     Substantially,  this  notice  amounted  to  an  intimation 
that  an  important  contract,  of  a  highly  beneficial  character,  was  at 
stake. 

[Maktin,  B.  Must  not  there  be  what  amounts  to  a  contract  to 
be  responsible  for  the  exceptional  damages  ?] 

In  the  case  of  Eadley  v.  Baxendale  (1)  it  is  stated  that,  "  if  the 
special  circumstances  under  which  the  contract  was  actually  made 
were  communicated  by  the  plaintiff  to  the  defendants,  and  thus 
known  to  both  parties^  the  damages  resulting  from  such  breach  of 
contract,  which  they  would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily  follow  from  a  breach  of 
contract  under  these  special  circumstances  so  known  and  com- 
municated."   It  is  not  put  as  depending  on  a  contract. 

[Blackbuen,  J.  In  Eadley  v.  Baxendale  (1)  there  was  really 
no  affirmative  decision  that  a  mere  notice  as  such  would  be  suffi- 
cient, because  it  was  held  that  there  was  not  a  sufficient  notice  in 
that  case.  I  know  of  no  affirmative  decision  based  on  the  dictum 
so  thrown  out  in  Eadley  v.  Baxendale.  (1)] 

The  notice  here  given  may  be  treated  as  evidence  of  a  contract. 
[He  also  cited  Gee  v.  Lancashire  and  YorJcsJdre  By,  Co.  (2)] 

S.  James,  Q.G.  {Sturge  with  him).  The  inference  to  be  drawn 
from  the  case  is,  that  the  market  value  of  the  goods  on  the  day 
when  they  were  brought  to  the  defendants'  station  was  the  same 
as  when  they  were  ultimately  sold.  There  is  nothing  to  shew  any 
diminution  in  value  during  that  period.  Admitting  that  the  con- 
tract of  the  company  was  a  contract  to  carry  and  deliver  by  the 
3rd  of  February  and  was  broken,  the  question  is,  what  are 
the  damages.  The  damages  are  those  for  which  the  defendants 
have  contracted  to  be  responsible ;  and  prima  facie  the  contract 
is  to  be  responsible  for  any  diminution  in  the  ordinary  marla^t 
value  of  the  goods  between  the  day  on  which  they  ought  to 
have  been  delivered  and  the  day  on  which  they  actually  were 

(1)  9  Ex.  341 ;  23  L.  J.  (Ex.)  179.     (2)  G     &  N.  211 ;  30  L.  J.  (Ex.)  1 1. 
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1873  delivered,  and  no  such  diminution  is  shewn  here.  If  it  be  sought 
"^Horne"  to  impose  a  further  liability  on  the  defendants,  it  is  necessary 

^-        to  Drove  knowledfre  of  the  special  facts  imparted  to  them  under 
Midland         ^  ^  ^  p    n   •  i 

Railway  Co.  such  circumstances,  as  that  a  term  was  engrafted  into  the  con- 
tract that  they  should  be  liable  for  the  special  damage ;  see  per 
Willes,  J.,  in  British  Columbia  Saiv  Mill  Co.  v.  Nettleslii^.  (1) 
Then,  was  any  such  term  engrafted  into  the  contract  here  ?  All 
the  defendants  were  told  was,  that  there  was  a  contract ;  nothing 
w^as  said  as  to  the  exceptional  nature  of  that  contract,  and  tlte 
unnaturally  high  price  at  which  the  shoes  were  sold  arising  out  of 
the  peculiar  circumstances  of  the  case.  The  value  of  the  shoes 
must  be  considered  for  the  purpose  of  estimating  the  damages  as 
the  value  contemplated  by  both  parties,  not  that  which  is  known 
to  the  one  only,  and  not  communicated  by  him  to  the  other.  The 
burden  of  inquiry  is  not  thrown  on  the  carrier  in  such  a  case ;  it 
is  for  the  party  who  seeks  to  fix  him  with  the  consequences  of 
knowledge  to  communicate  the  circumstances  to  him.  If  mere 
notice  is  not  sufficient  as  such,  then  there  is  no  evidence  here  of  a 
contract  to  be  liable  for  the  special  damage.  The  mere  receipt  of 
the  goods  by  the  carrier  after  such  a  notice  as  was  given  here  does 
not  amount  to  such  a  contract.  The  company,  as  common  carriers, 
are  bound  to  carry  the  goods.  Assume,  for  the  purpose  of  argu- 
ment, that  the  carrier  would  not  be  bound  to  carry  if  the  con- 
signor insisted  on  his  undertaking  an  exceptional  liability,  or 
might  be  entitled  to  insist  on  an  increased  rate  in  consideration  of 
his  contracting  to  bear  such  liability ;  still,  in  order  to  raise  an 
inference  that  the  carrier  has  contracted  to  bear  such  liability  the 
consignor  must  have  acquainted  him  with  the  nature  of  it. 

[Lush,  J.  If  your  argument  be  correct  the  doctrine  suggested 
in  Hadley  v.  Baxendale  (2)  as  to  the  effect  of  notice  is  wrong. 

Maetin,  B.  If  a  contracting  party  on  receiving  notice  of  the 
extraordinary  liability  sought  to  be  cast  on  him  refused  to  under- 
take it,  clearly  he  would  not  be  liable.  Does  not  this  shew  that 
the  right  to  exceptional  damages  depends  on  contract  and  not  on 
mere  notice  ?] 

Assuming  that  notice  might  be  sufficient,  then  the  notice  here 
was  insufficient  to  bring  the  case  within  the  doctrine  in  Hadley 
(1)  Law  Eep.  3  C.  P.  508.  (2)  9  Ex.  Sil ;  23  L.  J.  (Ex.)  179. 
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V.  Baxendcde.  (1)    [He  also  cited  Cory  v.  Thames  IronworJcs  Co.  18:3 
(2) ;  Smeed  v.  Ford  (3) ;  Great  Western  By.  Co.  v.  Bedmayne.  (4)]  ~b.o^^ 
Field,  Q.C./m  reply,  cited  Peninsular,  dc.,  Co.  y.  Shand  (p)  \  ^[^^^^^-^ 
Great  Northern  By,  Co.  y.  Behrens.  (6)  E  ail  way  Co. 

Kelly,  C.B.  I  am  of  opinion  that  the  judgment  of  the  Court 
below  must  be  affirmed.  The  rules  by  which  this  case  must  be 
determined  are  the  creatures  of  authority,  and  we  have  not  so 
much  to  consider  in  determiniDg  it  what  might  be  just  or  unjust, 
reasonable  or  unreasonable,  under  the  circumstances  of  the  case,  in 
the  absence  of  previous  decisions,  as  to  consider  the  cases  that  have 
been  decided  on  the  subject  and  deduce  from  them  the  general 
principles  that  must  govern  our  judgment.  It  must,  in  the  first 
place,  be  noticed  that  this  is  the  case  of  a  railway  company, 
though  it  does  not  seem  to  have  occurred  to  the  court  below,  or  to 
the  counsel  in  arguing  the  case  there,  that  there  was  any  material 
difference  between  the  case  of  a  railway  company  and  that  of  any 
ordinary  person  who  had  contracted  for  the  delivery  of  goods.  It 
tlierefore  becomes  incumbent  upon  us  to  consider  what  is  the 
nature  of  the  ordinary  contract  between  the  consignor  of  goods 
*  and  the  carrier,  and  what  is  the  obligation  imposed  upon  a  railway 
company  in  respect  of  the  carriage  of  goods  of  an  ordinary  clui- 
racter  such  as  those  in  the  present  case. 

It  is  necessary,  however,  in  the  first  place,  to  deal  with  certain 
facts  that  were  made  the  subject  of  discussion  during  the  argu- 
ment. Questions  were  raised  with  respect  to  the  market  price  of 
the  shoes  at  the  time  of  the  making  the  contract  for  the  sale 
of  them,  at  the  time  of  their  delivery  to  the  company,  and  at  tlio 
time  when  they  ought  to  have  been  delivered  to  the  consignees. 
I  see,  however,  notliing  whatever  stated  in  this  case  to  sliew  that 
the  market  price  of  the  shoes  at  any  time  which  it  will  be  material 
for  us  to  consider  was  more  than  the  sum  for  which  they  ulti- 
mately sold,  viz.,  2s.  dd.  a  pair.  We  are  not  even  tokl  when  the 
contract  for  the  supply  of  the  shoes  was  entered  into,  it  is  only 
stated  in  the  case  that  the  plaintiffs  were  in  January  and  February, 

(1)  9  Ex.  341 ;  23  L.  J.  (Ex.)  179.  (4)  Law  Kop.  1  C.  V.  329. 

(2)  Law  Ecp.  3  Q.  B.  181.  (5)  3  Moo.  V.  C.  (N.S.)  at  p.  2r3. 

(3)  1  E.  &  E.  G02  ;  28  L.  J.  (Q.B.)  (C)  7  U.  &  N.  950 ;  31  L.  J.  (Ex.) 
178.  299. 
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1873      1  871,  under  contract  to  deliver  a  quantity  of  shoes.    Then,  with 
^HoRNE     I'^ga^cl  to  the  other  periods  referred  to,  there  are  no  materials 
V'        whatever  laid  before  us  from  which  we  can  gather  what  the  market 
liA'l^YAYCo.  price  was  other  than  the  fact  that  on  the  day  when  they  were 
disposed  of  they  sold  for  2s.  9d.  a  pair.    It  seems  to  me,  therefore, 
that  we  must  assume  that  the  only  market  price  put  before  us, 
viz.,  2s.  9d.  a  pair,  was  the  market  price  at  the  other  periods  in 
question.    That  being  so,  the  plaintiffs  deliver  the  shoes  to  the 
defendants  to  be  conveyed  by  them  to  London,  and  there  delivered 
on  the  3rd  of  February,  and  .they  intimate  to  the  defendants' 
servant  that  it  is  important  that  the  shoes  should  be  delivered  on 
the  3rd,  inasmuch  as  they  are  under  contract  to  deliver  them,  and 
they  will  be  thrown  on  their  hands  if  not  delivered.    It  is  con- 
tended by  the  defendants  that,  under  these  circumstances,  the 
plaintiff's  can  only  recover  damages  calculated  according  to  tlio 
ordinary  value  of  the  goods.    A  question  of  very  great  importance 
has  been  raised  in  the  course  of  the  argument,  to  which  it  is  proper 
to  refer,  though,  for  reasons  I  shall  presently  state,  I  do  not  think 
it  will  ultimately  become  necessary  to  decide  it — that  is  to  say, 
the  question  what  the  position  of  a  railway  company  is  when 
goods  are  entrusted  to  it  for  carriage  with  an  intimation  of  the 
consequences  of  non-delivery,  such  as  it  was  argued  on  behalf 
of  the  plaintiffs  existed  in  the  present  case.    The  goods  with 
which  .we  have  to  deal  are  not  the  subject  of  any  express  sta- 
tutory enactment ;  the  case  with  respect  to  them  depends  on  the 
common  law  taken  in  connection  with  the  Acts  relating  to  the 
defendants'  railway  company.    Now,  it  is  clear,  in  the  first  place, 
that  a  railway  company  is  bound,  in  general,  to  accept  goods  such 
as  these,  and  to  carry  them  as  directed  to  the  place  of  deliver)^, 
and  there  deliver  them.    But  now  suppose  that  an  intimation  is 
made  to  the  railway  company,  such,  as  Mr.  Field  contended,  this 
amounted  to,  not  merely  that  if  the  goods  are  not  delivered  by  a 
certain  date  they  will  be  thrown  on  the  consignor's  hands,  but  in 
express  terms  stating  that  they  have  entered  into  such  and  such  a 
contract  and  will  lose  so  many  pounds  if  they  cannot  fulfil  Jt, 
what  is  then  the  position  of  the  company?    Are  they  the  less 
bound  to  receive  the  goods?    I  apprehend  not.    If,  then,  they 
are  bound  to  receive,  and  do  so  without  more,  what  is  the  effect 
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of  the  notice?    Can  it  be  to  impose  upon  them  a  liabib'ty  to  1873 

damages  of  any  amount,  however  large,  in  respect  of  goods  which  jio^j;^ 

they  have  no  option  but  to  receive?    I  cannot  find  any  authc-  ^• 
J  J  Midland 

rity  for  the  proposition  that  the  notice  without  more  could  have  Railway  Co. 
any  such  effect.  It  does  not  appear  to  me  that  the  railway  com- 
pany has  any  power,  such  as  was  suggested,  to  decline  to  receive 
the  goods  after  such  a  notice,  unless  an  extraordinary  rate  of 
carriage  be  paid.  Of  course  they  may  enter  into  a  contract,  if 
they  will,  to  pay  any  amount  of  damages  for  non-performance  of 
their  contract  in  consideration  of  an  increased  rate  of  carriage,  if 
the  consignors  be  willing  to  pay  it ;  but  in  the  absence  of  any 
such  contract  expressly  entered  into,  there  being  no  power  on  the 
part  of  the  company  to  refuse  to  accept  the  goods,  or  to  compel 
payment  of  an  extraordinary  rate  of  carriage  by  the  consignor, 
it  does  not  appear  to  me  any  contract  to  be  liable  to  more  than 
the 'ordinary  amount  of  damages  can  be  implied  from  mere  receipt 
of  the  goods  after  such  a  notice  as  before  mentioned. 

For  these  reasons,  even  if  the  notice  given  in  the  present  case 
could  be  taken  as  having  the  effect  contended  for  by  Mr.  Field,  I 
do  not  think,  in  the  absence  of  any  expressed  or  implied  contract 
by  the  company  to  be  liable  to  these  damages,  that  there  could  be 
any  such  liability  imposed  upon  them.  But  however  this  may  be, 
and  even  assuming  that  there  might  be  such  a  notice  as  would 
render  the  company  liable  to  the  exceptional  damages  claimed  by 
the  plaintiffs,  I  am  clearly  of  opinion  that  the  intimation  given  to 
the  company  in  this  case  does  not  amount  to  such  a  notice.  It 
certainly  gave  the  defendants  notice  of  what  might  probably  be 
assumed  to  be  the  case  without  express  notice,  viz.,  that  the  plain- 
tiffs being  under  contract  to  deliver  the  shoes,  would  have  them 
thrown  on  their  hands  if  not  delivered  in  due  time,  but  it  gave  the 
defendants  no  notice  of  the  exceptional  nature  of  the  contract  and 
the  unusual  loss  that  would  result  from  a  breach  of  it.  Thatbeincr 
so,  the  case  comes  within  the' principle  clearly  to  bo  deduced  from  all 
the  authorities  (not  excepting  the  case  of  lladley  v.  Baxendale  (\) 
itself,  whatever  view  may  be  taken  of  the  dictum  in  that  case  with 
respect  to  the  effect  of  notice)  viz.,  that  the  damages  for  a  breach 
of  contract  must  be  such  as  may  fairly  and  reasonably  bo  con- 

(1)  0  Ex.  341  ;  28  L.  J.  (r>c.)  170. 
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1873  sidered  as  arising  naturally,  i.e.,  according  to  the  usual  course  of 
HoRNE  things,  from  such  breach  of  contract  itself,  or  such  as  may  be 
Midland  I'easonably  supposed  to  have  been  in  the  contemplation  of  both 
Railway  Co.  parties,  at  the  time  they  made  the  contract,  as  the  probable  result 
of  the  breach  of  it.  The  effect  of  the  notice  here  is,  that  the  com- 
pany must  be  taken  to  have  contemplated  that  the  plaintiffs  were 
under  a  contract  to  deliver  the  shoes,  and  would  be  liable  to  lose 
the  benefit  of  such  contract,  or  to  an  action  for  breach  of  it,  if  they 
failed  to  deliver  under  it.  The  loss  they  would  in  the  usual  course 
of  things  sustain  or  the  damages  they  would  have  to  pay  on  such 
a  contract  would  depend  upon  the  rise  or  fall  of  the  market  price. 
We  are  not  told  when  the  contract  for  the  sale  of  the  shoes  was 
made,  nor  what  was  the  market  price  at  that  time.  It  appears  to 
me,  therefore,  that  the  only  damage  we  can  consider  is  the  differ- 
ence between  the  market  price  at  the  time  when  the  goods  ought 
to  have  been  delivered  and  the  market  price  at  the  time  when  they 
were  delivered.  There  is  no  evidence  before  us  to  shew  that  the 
market  value  of  the  shoes  at  the  time  when  they  were  delivered 
to  the  defendants  or  at  the  time  when  they  ought  to  have  been 
delivered  to  the  consignees,  differed  from  their  value  at  the  time 
when  they  were  ultimately  sold.  So  far  as  appears  from  the  case, 
it  seems  to  me  that  it  must  be  taken  that  the  market  price 
was  the  same  at  all  those  periods.  Under  those  circumstances,  in 
the  absence  of  any  notice  to  the  defendants  of  the  exceptional 
nature  of  the  contract  into  which  the  plaintiffs  had  entered,  I  think 
the  plaintiffs  are  only  entitled  to  nominal  damages,  unless,  per- 
haps, in  respect  of  expenses,  if  any,  that  were  incurred,  which 
would  be  amply  covered  by  the  amount  paid  into  court.  It  appears 
to  me  that  very  serious  consequences  might  result  from  making  a 
railway  cornpany  liable  upon  a  mere  notice  that  the  consignor  is 
under  contract  to  deliver,  such  as  that  in  the  present  case,  for  an 
indefinite  amount  of  damages  arising  out  of  a  contract  of  a  highly 
exceptional  nature,  entered  into  under  very  special  circumstances. 

Martin,  B.  After  feeling  considerable  doubt  in  the  course  of 
the  argument,  I  have  at  length  arrived  at  the  same  conclusion  as 
the  Lord  Chief  Baron.  The  case  is,  no  doubt,  one  of  some  hard- 
ship to  the  plaintiffs,  for  they  have  unquestionably  lost  a  large 
sum  in  consequence  of  the  non-performance  by  the  defendants  of 
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their  contract.    But  upon  the  best  consideration  I  have  been  able  i873 
to  give  to  the  case,  and  looking  to  what  is  on  the  whole  the  best  h^^^ 
general  rule  to  lay  down  in  such  cases,  I  am  of  opinion  that  the  j^/^jj^land 
plaintiffs  are  not  entitled  to  recover  the  extraordinary  damages  Railway  Co. 
which  they  claim.    It  appears  to  me  that  one  mode  of  testing 
the  amount  of  the  defendants'  liability  would  be  this :  Suppose 
the  goods,  instead  of  merely  being  delayed  in  delivery,  had 
been  burnt  while  in  defendants'  custody.    Would  the  plaintiffs 
have  been  entitled  to  recover  for  them  at  the  rate  of  4s.  a  pair, 
or  only  their  value  at  the  time  when  they  were  burnt  ?    It  strikes 
me  that  they  could  only  recover  their  value  when  burnt,  and 
not  their  value  calculated  according  to  the  price  at  which  they 
were  sold  some  time  before,  when  the  mar]i:et  was  higher.  The 
case  of  France  v.  Gaudei  (1),  which  was  cited  in  argument,  was 
between  vendor  and  purchaser,  and,  it  appears  to  me,  involved, 
different  considerations.   I  think  these  questions  of  damages  must 
necessarily  be  considered  very  much  upon  the  particular  circum- 
stances of  each  individual  case.    With  regard  to  the  present  case 
another  test  may  be  suggested.   If  some  other  person  had  delivered 
a  similar  quantity  of  shoes  to  the  defendants  for  carriage  on  the 
same  day  as  the  plaintiffs,  not  being  under  contract  to  deliver 
tliem,  it  is  admitted  he  could  only  recover  20/.    How  can  it  be,  in 
the  absence  of  an  express  contract  to  that  effect,  that  by  reason 
of  a  mere  communication  to  the  defendants  that  the  goods  would 
bo  thrown  on  the  plaintiffs'  hands  if  not  delivered  in  time,  so 
widely  different  a  liability  can  arise  upon  contracts  for  which  the 
amount  of  the  consideration  was  the  same,  and  in  all  other  respects 
precisely  similar?     There  is  also  another  consideration  which 
arises  with  respect  to  the  case  of  a  carriei',  such  as  this  is,  shewing 
the  great  importance  of,  as  far  as  possible,  keeping  to  a  uniform 
rule  with  regard  to  damages  in  such  cases.    If  such  a  notice  as 
this  were  to  be  held  sufficient  to  impose  this  exceptional  liability 
on  carriers,  they  would  be  laid  open  to  imposition  without  end. 
There  would  be  constant  attempts  to  set  up  against  them  special 
circumstances,  of  which  they  w^ould  bo  alh^ged  to  have  had 
notice,  to  enhance  the  damages.    It  seems  to  me  that  it  would  be 
very  dangerous  to  impose  any  liability  on  a  carrier  to  damages 
(1)  Law  l^cp.  (5  Q.  13.  LM). 
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beyond  the  ordinary  and  natural  consequences  of  his  breach  of 
duty,  in  the  absence  of  something  equivalent  to  a  contract  on  his 
part  to  be  liable  to  such  damages. 

Blackburn,  J.  I  am  also  of  opinion  that  the  judgment  should 
be  affirmed.  Various  questions  have  arisen  in  the  course  of  the 
case  as  to  which  it  is  not  necessary  to  come  to  any  absolute  decision  ; 
and  I  do  not  wish,  sitting  in  a  court  of  error,  in  any  opinion  I 
may  express  upon  such  questions  to  be  taken  to  have  given  any 
absolute  decision  upon  them.  No  doubt,  prima  facie,  the  damages 
which  actually  result  from  a.  breach  of  contract  are  recoverable, 
provided  that  they  are  such  as  may  fairly  and  reasonably  be  con- 
sidered as  arising  directly  and  naturally,  that  is  to  say,  in  the 
ordinary  course  of  things,  from  such  breach  of  contract.  The 
amount  of  them  may  be  unexpectedly  large,  but  still  the  defend- 
ants must  pay.  If  a  man  contracts  to  carry  a  chattel  and  loses 
it,  he  must  pay  the  value,  though  he  may  discover  that  it  was 
more  valuable  than  he  had  supposed.  But  when  the  damages 
sought  to  be  recovered  are  not  those  which  in  the  ordinary  course 
of  things  would  naturally  arise,  but  are  of  an  exceptional  nature, 
arising  from  special  and  peculiar  circumstances,  it  is  clear  that  in 
the  absence  of  any  notice  to  the  defendant  of  any  such  circum- 
stances such  damages  cannot  be  recovered.  It  is  said  that  there 
was  a  notice  in  the  present  case.  Here  arises,  with  relation  to  the 
doctrine  of  notice,  one  of  those  questions  to  which  I  have  adverted, 
and  on  which  in  what  I  may  now  say  I  do  not  wish  to  be  considered 
as  expressing  a  iinal  opinion.  It  is  clear  that  if  the  notice  be 
such,  and  given  under  such  circumstances,  as  to  amount  to  evi- 
dence of  an  actual  contract  to  bear  the  exceptional  loss  arising 
from  the  breach  of  contract,  tlien  such  contract,  if  found  to  exist, 
would  be  binding ;  but  here,  as  it  seems  to  me,  it  is  quite  clear 
that  there  was  no  such  special  contract.  The  plaintiffs  delivered 
the  goods  to  the  superintendent  at  the  railway  station  to  be 
carried  by  the  railway  in  time  to  be  delivered  by  the  company  on 
the  3rd  of  February,  and  gave  him  notice  of  the  fact  that  if  they 
did  not  arrive  by  that  date  loss  would  be  occasioned  to  them.  The 
company  w^ould  be  bound  to  deliver  in  a  reasonable  time,  and 
this  notice  would  amount  to  a  notice  to  the  company  that  the 
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reasonable  time  within  which  they  would  then  be  expected  to  1873 
deliver,  under  the  circumstances  of  the  case,  was  by  the  3rd  of  Horne 
February ;  but  I  cannot  see  how  it  would  alter  the  ordinary  con-  midlan^d 
tract  of  the  company  into  a  contract  to  deliver  by  the  3rd  of  liAiLv/Av  Co. 
February,  or  to  pay  Is.  3d.  damages  per  pair  for  the  shoes.  I 
doubt  whether  it  would  have  been  within  the  authority  of  the 
station  master  to  make  any  such  contract.  Then  if  there  was  no 
special  contract,  what  was  the  effect  of  the  notice  ?  In  the  case 
of  Hadleij  v.  Baxendale  (1)  it  was  intimated  that,  apart  from  all 
question  of  a  special  contract  with  regard  to  amount  of  damages, 
if  there  were  a  special  notice  of  the  circumstances  the  plaintifi' 
might  recover  the  exceptional  damages.  This  doctrine  has  been 
adverted  to  in  several  subsequent  decisions  with  more  or  less  assent, 
but  they  appear  to  have  all  been  cases  in  which  it  was  held  that 
the  doctrine  did  not  apply  because  there  was  no  special  notice. 
It  does  not  appear  that  there  has  been  any  case  in  which  it  has 
been  affirmatively  held  that  in  consequence  of  such  a  notice  the 
plaintiff  could  recover  exceptional  damages.  The  counsel  for  the 
plaintiffs  could  not  refer  to  any  such  case,  and  I  know  of  none.  If 
it  were  necessary  to  decide  the  point,  I  should  be  much  disposed 
to  agree  with  what  my  Brother  Martin  has  suggested,  viz.,  that 
in  order  that  the  notice  may  have  any  effect,  it  must  be  given 
under  such  circumstances,  as  that  an  actual  contract  arises  on  tlie 
part  of  the  defendant  to  bear  the  exceptional  loss.  Before,  how- 
ever, deciding  the  point,  I  should  have  wished  to  take  time  to  con- 
sider ;  but  it  is  not  necessary  to  do  so,  for  even  assuming  that  the 
law  is  the  contrary  of  that  which  I  incline  to  think  it  to  be,  to  my 
mind  it  is  clear  that  there  was  no  such  notice  in  the  present  case 
as  to  raise  the  question.  There  was,  no  doubt,  a  full  intimation 
to  the  defendants  that  the  time  by  which  the  goods  were  delivered 
was  of  consequence,  that  the  reasonable  time  which  the  company 
had  to  deliver  in  must  not  be  protracted  beyond  the  ord  of 
February,  and  I  think  it  'may  fairly  be  said  that  there  was  an 
intimation  to  the  defendants  that  the  contract  under  which  the 
plaintiffs  had  to  deliver  was  a  profitable  one ;  but  I  cannot  see, 
giving  the  notice  its  widest  construction,  that  it  amounted  to  a 
notice  that  the  plaintiffs  would  suffer  such  an  exceptional  loss  as 
(1)  9  Ex.  341;  23  L.J.  (Ex.)  17'.'. 
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1873       they  did  by  non-delivery  of  the  shoes.    So  that  I  think  it  is  not 
HoRNE     necessary  to  decide  whether  the  dictum  in  Eadleij  v.  Baxendale  (1) 
MiJI'and  founded,  though  I  do  not  wish  to  disguise  my  present 

Railway  Co.  impressions  on  tlie  subject. 

Mellor,  J.  I  am  of  the  same  opinion.  The  contract  entered 
into  with  the  railway  company  by  the  plaintiffs  was,  as  it  appears 
to  me,  of  the  ordinary  character,  and  there  was  a  notice  given  that 
tlie  goods  were  to  be  delivered  by  the  3rd  of  February,  or  they 
would  be  thrown  on  the  consignors'  hands.  It  does  not  seem  to 
me  that  tliis  notice,  giving  it  its  utmost  effect,  brings  the  case 
within  the  dictum  in  Hadley  v.  Baxendale.  (1)  It  was  a  notice,  no 
doubt,  that  it  was  important  that  the  goods  should  be  delivered  by 
the  3rd  of  February,  but  it  was  no  notice  of  the  exceptional  cir- 
cumstances of  the  case,  and  the  exceptional  price  which  was  to  be 
given  for  the  shoes.  There  was,  it  is  true,  a  notice  that  the  con- 
signor was  under  contract  to  deliver  the  shoes,  but  nothing  was 
told  to  the  carrier  as  to  the  special  nature  of  the  contract.  Under 
these  circumstances  it  appears  to  me  all  that  we  can  look  to  in 
estimating  the  damages  is  the  market  price  when  the  shoes  were 
delivered  to  the  carrier,  and  the  time  when  the  contract  was  broken. 
What  we  are  told  as  to  that  is,  that  in  consequence  of  the  cessation 
of  the  war  between  France  and  Prussia,  Hickson  &  Sons,  except  for 
the  circumstance  that  they  had  the  contract  in  question  with  the 
French  house,  could  not  have  sold  the  goods  at  any  better  price 
than  that  actually  obtained  if  they  had  received  them  on  the  even- 
ing of  the  3rd  of  February  instead  of  the  morning  of  the  4th. 
Under  these  circumstances,  it  seems  to  me,  we  must  infer  that  the 
market  value  was  the  same  on  the  3rd  as  on  the  4th,  and  so  no 
special  damages  are  recoverable.  Tlie  sum  of  201,  therefore, 
which  was  paid  into  court  was  amply  sufficient. 

PiGOTT,  B.  I  regret  to  be  obliged  to  differ  from  the  opinions 
expressed  by  my  Lord  Chief  Baron  and  my  Brothers  Martin, 
Blackburn,  and  Mellor.  I  think  the  plaintiffs  are  entitled  to  recover 
the  damages  which  they  claim.  The  question  which  we  have  to 
decide  is,  upon  what  principle  damages  are  to  be  assessed  for 

(1)  9  Ex.  341 ;  23  L,  J.  (Ex.)  179, 
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breacli  of  a  contract  to  carry  and  deliver  entered  into  by  a  railway  1873 
company  with  a  special  notice  to  tliem  of  the  consequences  of  ^^^^ 
breach  of  contract  on  their  part.    I  agree  that  if  the  com)3any  are  ^• 

.  ,  .  Midland 

to  be  liable  for  extraordinary  damages  by  reason  of  the  notice  Railway  Co. 
given  to  them,  it  must  be  because  they  are  at  liberty  to  decline  to 
carry  the  goods  at  an  extraordinary  risk,  unless  it  be^tliat  they 
have  a  right  to  charge  an  extraordinary  rate  of  carriage  in  con- 
sideration of  incurring  such  risk.  The  company  cannot,  I  should 
suppose,  as  carriers,  go  beyond  the  highest  rate  permitted  by  their 
Acts  of  Parliament  in  any  case,  and  probably  that  rate  would  not 
be  an  adequate  remuneration  to  cover  the  increased  risk.  The 
alternative  is,  that  they  may  decline  to  carry  goods  which  are  not 
tendered  to  them  for  carriage  upon  the  ordinary  liability  of 
common  carriers,  unless  the  consignors  will  enter  into  a  special 
contract  in  relation  to  such  goods.  It  follows,  to  my  mind,  that  if 
they  do  not  refuse  the  goods  or  make  any  special  stipulations  with 
regard  to  them,  but  accept  the  goods  with  notice  of  what  the  con- 
sequences will  be  if  they  are  not  delivered  by  a  certain  time  without 
objection,  there  is  evidence  from  which  we  may  infer  that  they  have 
contracted  on  the  special  terms  that  they  will  be  liable  for  those 
consequences.  The  whole  case,  therefore,  seems  to  me  to  resolve 
itself  into  the  question,  what  was  the  contract  between  these  parties  ? 
The  notice  given  by  the  plaintiffs  is  to  the  effect  that  they  are  under 
contract  to  deliver  the  goods  on  the  3rd  of  February,  and  that  if 
they  do  not  deliver  by  that  time  the  goods  will  be  thrown  on  their 
hands.  It  seems  to  me  this  notice  imports  that  the  contract  under 
which  the  plaintiffs  were  bound  to  deliver  was  a  valuable  contract 
to  them,  by  performance  of  which  they  would  reap  profits,  and  by 
breach  of  which  they  would  sustain  loss.  The  defendants  receive 
the  goods  under  this  notice,  and  they  do  break  their  contract,  and 
the  plaintiffs,  as  a  consequence  of  such  breach,  incur  loss  to  the  ex- 
tent of  Is.  Sd.  per  pair  upon  the  shoes.  Such  loss  being  actually  the 
result  of  the  defendants'  breach  of  contract,  why  are  the  plaintiffs 
not  to  recover  it?  It  can  only  be  by  reason  of  some  artificial  rule 
established  by  the  decisions,  or  some  ground  of  public  policy,  that 
makes  the  measure  of  the  damages  which  may  be  recovered  less 
than  that  which  is  actually  sustained.  I  agree  that  the  true  rulo 
is  that  which  has  been  laid  doNvn,  viz.,  that  the  damages  mut^t  be 
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1873      such  as  naturally,  i.e.  in  the  ordinary  course  of  things,  flow  from 
HoiiNK     the  breach,  or  such  as  may  reasonably  be  supposed  to  have  been 
Midland  contemplation  of  the  parties.    Why  are  not  the  damages  in 

Railway  Co.  this  case  of  the  latter  character  ?    It  does  not  seem  to  me  to  be 
shewn  that  there  was  anything  exceptional  in  the  nature  of  the 
contract  entered  into  for  sale  of  the  shoes.    There  was  nothing 
exceptional  in  the  price  that  I  can  see.  The  price  was  not  greater 
than  would  have  been  given  at  the  time  the  contract  was  made  to 
any  other  person  than  the  plaintiffs.    It  was  the  ordinary  price 
which  would  have  been  paid  at  that  time  by  reason  of  the  circum- 
stance that  shoes  were  then  in  great  demand  in  consequence  of 
the  French  war.     When  the'  time  came  for  delivery  the  price 
had  fallen  to  2s.  9d.,  because  the  war  was  about  to  cease  and  the 
demand  was  smaller.    What  is  there  more  in  this  than  that  the 
market  had  fluctuated  and  fallen  between  the  time  when  the  con- 
tract was  made  and  the  time  for  delivery  ?    It  is  said  that  the 
defendants  would  not  contemplate  so  large  a  loss  from  the  notice 
that  they  received.    If  this  notice  be  not  sufficient  it  must  be 
necessary  in  such  a  caSe  to  communicate  the  exact  details  of  the 
contract.    I  cannot  think  this  is  so.    If  the  carrier  is  told  that  the 
consignor  is  under  contract  to  deliver  by  a  certain  day,  or  else  he 
will  lose  the  benefit  of  the  contract,  and  accepts  the  goods  without 
further  inquiry,  does  he  not  take  the  risk  of  what  the  loss  on  the 
contract  may  turn  out  to  be  ?    The  consignor  has  put  him  on  his 
guard,  and  if  he  omits  to  inquire  further,  he  has  only  himself  to 
blame.    I  agree  with  my  Brother  Martin,  that  these  cases  as  to 
damages  must  necessarily  often  stand  very  much  on  their  indi- 
vidual circumstances,  but  it  seems  to  me  that  the  present  case  is 
within  the  doctrine  laid  down  in  Hadley  v.  Baxendale  (1)  and  the 
cases  that  have  followed  it,  and  that  these  damages  are  such  as 
may  reasonably  be  considered  as  having  been  within  the  contem- 
plation of  the  parties  at  the  time  they  made  the  contract  as  the 
probable  result  of  a  breach  of  it.    I  therefore  think  the  judgment 
of  the  Court  below  should  be  reversed. 

Lush,  J.    I  also  thiuk  the  judgment  of  the  Court  below  should 
be  reversed.    I  agree  that  the  liability  of  the  carrier  under  ordi- 

(1)  9  Ex.  341 ;  23  L.  J.  (Ex.)  179. 
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ordinary  consequences  of  the  breach  of  his  contract,  or  such  as  Hoene 
may  be  reasonably  supposed  to  have  been  in  the  contemplation  of  MiDLAND 
the  parties.  I  think  that  the  duty  of  the  carrier  is  co-extensive  E^ilway  Co. 
with  such  liability.  He  is  not  at  liberty  to  refuse  to  carry  on  the 
ordinary  terms,  but  if  it  is  sought  to  impose  upon  him  a  liability 
of  an  extraordinary  nature  arising  out  of  peculiar  circumstances, 
then  I  think  he  is  entitled  to  decline  to  carry,  unless  he  be  paid  a 
higher  rate  of  carriage.  Thougli  there  is  no  decision  to  that  effect, 
the  conclusion  seems  to  me  plainly  deducible  from  the  judgment 
in  Riley  Y.  Home  (1),  which  was  a  considered  judgment  of  the 
Court  of  Common  Pleas  delivered  by  Best,  C.J.  The  law  is  thus 
laid  down  at  p.  220  of  the  report :  "  As  the  law  makes  the  carrier 
an  insurer, and  as  the  goods  he  carries  maybe  injured  or  destroyed 
by  many  accidents  against  which  no  care  on  the  part  of  the 
carrier  can  protect  them,  he  is  as  much  entitled  to  be  paid  a  pre- 
mium for  his  insurance  of  their  delivery  at  the  place  of  destination 
as  for  the  labour  and  expense  of  carrying  them  there.  Indeed, 
besides  the  risk  that  he  runs,  his  attention  becomes  more  anxious 
and  his  journey  is  more  expensive  in  proportion  to  the  value  of 
of  his  load.  If  he  has  things  of  great  value  contained  in  such 
small  packages  as  to  be  objects  of  theft  or  embezzlement,  a  stronger 
and  more  vigilant  guard  is  required  than  when  he  carries  articles 
not  easily  removed  and  which  offer  less  temptation  to  dishonesty." 

It  appears  to  me  plainly  to  follow  from  this  exposition  of  tb.e 
law  that  if  it  is  sought  to  fix  a  carrier  with  any  extraordinary  lia- 
bihty  he  may  decline  to  carry  unless  a  higher  rate  of  remuneration 
be  paid  to  him.  It  seems  to  have  been  accepted  as  the  law  from 
the  case  of  Hadley  v  Baxendale  (2)  downwards,  that  where  notice 
is  given  to  the  carrier  of  the  special  circumstances,  and  he  consents 
nevertheless  to  carry  the  goods  without  objection,  he  may  bo 
liable  for  the  extraordinary  damages  arising  out  of  sueli  circum- 
stances. I  agree,  however, -with  the  suggestion  that  the  notice  in 
such  cases  can  have  no  effect  except  so  far  as  it  leads  to  the  infer- 
ence that  a  term  has  been  imported  into  the  contract  making  the 
defendant  liable  for  the  extraordinary  damages.  As  Willes,  J., 
says  in  British  Colimhia  Saw  Mill  Co.  v.  Nettleshij)  (3),  "  the 

(1)  5  Bing.  217.  (2)  9  Ex.  341 ;  23  L.  J.  (Ex.)  170. 

(;•>)  T.aw  JJep.  3  C.  l\  490,  at  \\  500. 
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1873  knowledge  must  be  brought  home  to  the  party  sought  to  be 
HoKNE  ^  charged  under  such  circumstances  that  he  must  know  that  the 
MiDiAND  P^'i'son  he  contracts  with  reasonably  believes  that  he  accepts  the 
Railway  Co.  contract  with  the  special  condition  attached  to  it."  I  think  if  the 
person  delivering  the  shoes  had  said  to  the  station-master  that  he 
was  under  contract  to  deliver  the  shoes  by  the  3rd  of  February, 
and  w^ould  gain  so  much  if  he  performed  his  contract  and  lose  so 
much  if  he  did  not,  and  the  station-master  had  without  objection 
consented  to  receive  the  slioes,  the  company  would  have  been 
liable.  No  question  is  now  raised  as  to  the  authority  of  the  station- 
master,  and  it  must  therefore  be  taken  that  for  this  purpose  he 
represents  the  company^  I  ,have  no  doubt  that  what  did  pass  on 
the  delivery  of  the  goods  was  equivalent  to  a  distinct  acceptance 
of  the  shoes  by  the  company  to  be  carried  on  the  terms  that  the 
company  were  to  be  liable  for  the  consequent  loss  to  the  plaintiffs 
if  the  shoes  were  not  delivered. 

To  my  mind  the  statement  made  to  the  station-master  must 
have  conveyed  to  his  mind  the  impression  that  the  plaintiffs  were 
under  a  profitable  contract  to  deliver  the  shoes  by  the  3rd  of  Feb- 
ruary and  would  lose  the  benefit  of  such  contract  if  the  shoes  were 
not  so  delivered.  It  was  not  specified  how  much  the  plaintiffs 
would  lose,  but  I  do  not  think  that  was  necessary.  The  rule  seems 
to  apply  which  was  laid  down  by  Best,  O.J.,  in  Bilei/  v.  Eorne(l), 
to  the  effect  that  if  the  carrier  choose  to  make  no  inquiry  as  to  the 
nature  of  the  goods  he  is  responsible  to  the  full  value  in  case  of 
loss,  and  cannot  afterwards  complain  that  he  was  not  informed  of 
such  value.  It  seems  to  me  by  analogy  that  the  intimation  here 
given  to  the  station-master  was  sufficient  to  throw  upon  him  the 
duty  of  inquiring  what  the  consequences  would  be  if  the  shoes 
were  not  delivered,  and  if  he  did  not  do  so,  bat  received  the  goods 
without  objection,  the  company  is  in  the  same  position  as  if  the 
whole  details  of  the  contract  were  communicated  to  them. 

Cleasby,  B.  I  agree  with  the  conclusion  arrived  at  by  the 
Lord  Chief  Baron  and  those  members  of  the  Court  who  concurred 
with  him.  I  offer  no  opinion  on  the  question  how  far  a  notice 
might  be  sufficient  to  fix  the  defendants  with  exceptional  damages 
considered  merely  as  a  notice,  and  not  as  amounting  to  evidence  of 

(1)  5  Bing.  217. 
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a  contract  to  be  liable  for  such  damages,  though  I  do  not  wish  to  1S73 
be  understood  as  differing  from  the  opinion  expressed  by  Willes,  J.,  jjoene 
in  the  British  Columhia  Satv  Mills  Co.  v.  Nettleship  (1)  on  that  j^xidlakd 
point ;  nor  do  I  express  any  opinion  on  the  question  how  far  a  Railway  Co. 
railway  company  may  be  placed  in  a  different  position  from  any 
other  persons  in  such  a  case  as  the  present.  The  safest  course  in 
this  case  appears  to  me  to  be  to  affirm  the  decision  of  the  Court 
below  on  the  ground  on  which  it  w^as  given,  if  that  ground  was 
sufficient.  I  rest  my  judgment  on  the  ground  that,  even  if  a  mere 
notice  could  be  sufficient,  the  notice  here  is  not  of  such  a  nature 
as  to  affect  the  defendants  with  knowledge  of  the  exceptional  terms 
of  the  plaintiffs'  contract  for  the  supply  of  the  shoes.  The  case 
states  that  the  plaintiffs  were  under  contract  for  sale  of  the  shoes, 
but  it  does  not  say  when  such  contract  was  made ;  but  as  it  is 
stated  to  have  been  subsisting  in  January,  it  was  probably  made 
some  time  before.  It  appears  that  if  the  shoes  were  not  delivered 
by  the  3rd  of  February  the  purchasers  were  entitled  to  refuse  to 
accept  them,  so  that  the  last  day  for  delivering  under  the  contract 
must  have  been  the  3rd  of  February;  but  it  does  not  appear  that 
they  might  not  have  been  delivered  before.  So  that  it  comes  to 
this :  that  the  plaintiffs  are  really  seeking  to  make  the  defendants 
responsible  for  loss  which  was  in  great  measure  caused  by  their 
driving  off  delivery  to  the  last  day  on  which  it  could  be  made 
under  the  contract.  I  must  say  I  think  the  materials  on  which 
they  seek  to  do  so  are  wholly  insufficient.  'No  intimation  was  given 
to  the  defendants  as  to  the  peculiar  nature  of  the  contract  or  the 
exceptional  price  at  which  the  shoes  were  sold,  so  as  to  give  them 
any  opportunity  of  contracting  with  reference  to  the  precise 
liability  which  they  were  to  incur.  The  only  way  in  which  the 
case  can  be  put  on  behalf  of  the  plaintiffs  is  the  way  in  which  it 
was  put  by  my  Brother  Lush,  namely,  that  enough  was  said  to  put 
the  defendants  on  inquiry  as  to  the  details  of  the  contract,  and 
that  by  not  inquiring  they  dispensed  with  any  further  notice  as  to 
its  terms.  I  cannot  agree  in  that  view  of  the  case.  I  should  hesitate 
to  regard  the  station-master  as  a  person  entrusted  with  a  discretion 
as  to  making  such  inquiries,  though  I  do  not  base  my  judgment  on 
that  ground.  I  do  not  think  enough  was  told  to  the  station-master 
(1)  Law  Rep.  3  C.  P.  :it  p.  509. 
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1873      to  put  him  on  inquiry.    There  was  nothing  to  indicate  to  him  the 
HoRNE     probability  of  the  contract  being  of  so  exceptional  a  character, 
and  the  consequences  of  breaking  it  so  unusually  large. 

Judgment  affirmed. 

Attorneys  for  plaintiffs :  Sawbridge  &  Wrentmore. 
Attorneys  for  defendants  :  Beale,  Marigold,  &  Beale. 


V. 

MlPLAND 

Railway  Co. 


^eh.  10.  [IN  THE  EXCHEQUER  CHAMBER.] 

BAYLEY  V.  THE  MANCHESTER,  SHEFFIELD,  AND  LINCOLNSHIRE 
RAILWAY  COMPANY. 

Master  and  Servant — Bail  way  Company^  ResponsibiUty  of,  for  Act  of  Servant — 
Scope  of  Employment. 

The  plaintiff,  a  passenger  on  the  defendants'  line  of  railway,  sustained  injuries 
in  consequence  of  being  violently  pulled  out  of  a  railway  carriage,  just  after  the 
train  had  started,  by  one  of  the  defendants'  porters,  who  acted  under  an  erroneous 
impression  that  the  plaintiff  was  not  in  the  right*train  for  the  place  to  which  he 
had  booked.  The  defendants'  rules,  a  copy  of  which  was  given  to  each  porter  in 
their  employ,  assigned  various  specific  duties  to  the  porters,  among  others,  that  of 
not  suffering  passengers  to  get  in  or  out  of  trains  in  motion,  and  concluded  with 
a  general  direction  that  \hQj  were  to  do  all  in  their  power  to  promote  the  comfort 
of  the  passengers  and  the  interests  of  the  company.  It  was  proved  to  be  the  duty 
of  the  porters  to  prevent  passengers  going  by  wrong  trains,  as  far  as  they  could  do  so, 
but  it  was  not  their  duty  to  remove  passengers  from  the  wrong  train  or  carriage  : — 

Held,  affirming  the  decision  of  the  Court  below,  that  there  was  evidence  on 
which  the  jury  might  find  that  the  act  of  the  porter  in  pulling  the  plaintiff  out  of 
the  carriage  was  an  act  done  within  the  course  of  his  employment  as  the  defend- 
ants' servant,  and  one  for  which  they  were  therefore  responsible. 

This  was  an  appeal  by  the  defendants  against  the  judgment  of 
the  Common  Pleas  discharging  a  rule  to  enter  a  nonsuit. 

The  report  of  the  case  in  the  Court  belo\y  is  to  be  found  in  Law 
Kep.  7  C.  P.  4L5,  where  the  pleadings  are  given.  The  facts,  as  stated 
in  the  case  on  appeal,  were  in  substance  as  follows : —  (1) 

1.  This  cause  came  on  for  trial  at  the  Cheshire  Spring  Assizes, 

(1)  It  has  been  thought  expedient  involving  the  necessity  for  a  somewhat 

to  set  out  the  facts  as  found  in  the  fuller  account  of  the  facts  than  was 

case  on  appeal,  inasmuch  as  the  case  necessary  in  the  report  of  the  case 

took  a  slightly  different  course  Irom  below, 
that  which  it  took  in  the  Court  below, 
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1872,  before  Baron  Channell.    Tlie  action  was  brought  by  the  1873 
plaintiff  to  recover  compensation  from  the  defendants  for  bodily  bayley 
injuries  sustained  by  him  under  the  following  circumstances  : —  Manchester 

2.  The  plaintiff,  on  the  26th  of  July,  1871,  took  a  ticket  by  the  Sheffield,^' 
defendants'  railway  from  a  station  called  Guide  Bridge,  on  the  Lincolnshir'!: 
defendants'  line,  to  Stockport,  by  a  train  which  left  Guide  Bridge  ^^^^^-^^ 
between  half-past  six  and  seven  o'clock  on  the  evening  of  that  day, 
intending  to  get  thence  to  Macclesfield. 

3.  The  plaintiff,  after  taking  a  third-class  ticket  by  the  defend- 
ants' line  as  before  mentioned,  proceeded  to  enter  and  take  his  seat 
in  a  third-class  carriage  forming  part  of  the  train.  Upon  his  doing 
so  one  of  the  porters  in  the  employ  of  the  defendants  asked  him 
where  he  was  going  to,  to  which  he  replied,  "  To  Woodley,  and 
thence  to  Stockport  and  Macclesfield."  The  porter  rejoined,  "You 
are  in  the  wrong  train,  you  must  come  out,"  and  immediately,  and 
just 'as  the  train  was  moving  off,  violently  pulled  the  plaintiff  out 
and  threw  him  down  on  the  platform.  The  plaintiff,  by  the  fall 
under  the  circumstances  above-mentioned,  sustained  the  bodily 
injuries  in  respect  of  which  this  action  was  brought.  The  plaintiff 
was  in  fact  in  the  proper  train,  and  in  that  by  which  he  intended 
to  travel. 

It  was  proved  that  it  was  part  of  the  duties  of  the  porters  to  pre- 
vent passengers  going  by  wrong  trains,  as  far  as  they  were  able  to 
do  so. 

4.  The  rules  and  bye-laws  of  the  company  were  put  in  evidence 
on  behalf  of  the  defendants,  and  it  was  further  proved  that  the  porters 
and  servants  of  the  company,  including  the  porter  whose  conduct 
caused  the  injury  to  the  plaintiff,  were  supplied  with  copies  thereof. 

5.  Among  the  rules  and  bye-laws  were  the  following: — • 

Rule  71. — Clerks  in  charge,  station  masters,  guards,  police,  and  porters  are  on 
no  account  to  suffer  passengers  to  get  into  or  out  of  the  carriages  while  the  trains 
are  in  motion,  in  contravention  of  the  bye- laws  ;  and  the  names  and  addresses  of 
any  persons  persisting  in  so  offending  arc  to  bo  immediately  reported  to  the 
superintendent  of  the  line. 

Rule  92. — Porters  arc  to  act  under  the  orders  of  the  clerks  in  charge,  station 
masters,  station  inspectors,  and  Ibremen.  They  arc  to  do  the  work  and  attc?id 
to  whatever  business  they  may  have  assigned  to  them,  exerting  tiienuselvos  for 
the  good  order,  regularity,  and  cleanliness  of  the  trains  and  stations  where  thoy 
are  placed,  and  do  all  in  their  power  to  promote  the  comfort  of  the  passengers  ami 
the  interests  of  the  company,  ^ 
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1873  EuLE  101.— If  the  clerk  in  charge  or  guard  has  reason  to  suppose  that  any  pas- 

— :  senger  is  without  a  ticket,  or  is  not  in  the  proper  carriage,  he  must  request  the 

Bayley     pg,.gQj^     gj^e^  -^[^      ticket,  have  any  irregularity  corrected,  and  the  excess  fare 
Manchestee,  paid  if  any  is  due ;  and  should  any  passenger  wish  to  change  his  place  from  an 
Sheffield,    inferior  to  a  superior  carriage,  the  guard  must  see  the  excess  fare  paid  at  the 
LixcoLNSHmE  station  where  the  change  is  made. 

Eailway  Co.  EuLE  105. — The  doors  of  the  carriages  on  the  off  side  are  always  to  be  locked, 
and  guards  must  see  that  passengers  keep  their  seats  in  case  of  any  stoppage 
on  the  road,  except  when  necessary  to  alight,  and  exert  themselves  to  prevent 
passengers  getting  in  or  out  of  the  train  while  in  motion. 

EuLE  107. — Smoking  in  the  carriages  and  at  the  stations  must  not  be  allowed  ; 
and  in  the  event  of  any  passenger  being  disorderly  or  misconducting  himself,  the 
guard  must  endeavour  to  stop  the  nuisance,  but  in  case  he  cannot  succeed  by 
gentle  means,  he  must  take  such  a  course  as  may  be  considered  necessary,  and 
either  place  the  offender  in  a  compartment  alone  or  leave  him  at  the  next  station, 
according  to  circumstances,  in  all  cases  obtaining  and  reporting  his  name  and 
address,  if  possible,  to  the  superintendent  of  the  line. 

Bye-law  4. — Smoking  is  strictly  prohibited,  both  in  the  carriages  and  in  the 
company's  stations  or  premises.  Every  person  smoking  in  a  carriage,  or  in  any 
station,  or  upon  any  of  the  company's  premises,  is  hereby  subjected  to  a  penalty 
not  exceeding  40s. ;  and  any  person  persisting  in  smoking  in  a  carriage  or  station, 
or  upon  the  company's  premises,  after  being  warned  to  desist,  shall,  in  addition  to 
incurring  a  penalty  not  exceeding  40s.,  be  immediately,  or,  if  travelling,  at  the 
first  opportunity,  removed  from  the  company's  premises. 

Bye-law  5. — Any  person  found  in  the  company's  carriages  or  stations,  or  on 
the  company's  premises,  in  a  state  of  intoxication,  or  committing  a  nuisance,  or 
otherwise  wilfully  interfering  with  the  comfort  of  other  passengers,  is  hereby  sub- 
jected for  every  such  offence  to  a  penalty  not  exceeding  40s.,  and  shall  imme- 
diately, or,  if  travelling,  at  the  first  opportunity,  be  removed  from  the  company's 
premises. 

Bye-law  8. — Any  person  who  shall  enter  or  leave,  or  shall  attempt  to  enter 
or  leave,  any  of  the  carriages  while  the  train  is  in  motion,  or  at  any  other  place 
than  the  regular  passenger  platform  or  other  place  appointed  by  the  company  for 
passengers  to  enter  or  leave  the  carriages,  shall  for  every  such  offence  forfeit  or 
pay  any  sum  not  exceeding  40s. 

6.  It  is  the  duty  of  the  porters  of  the  company,  if  passengers 
are  in  a  wrong  train  or  carriage,  to  inform  them  of  the  fact,  and 
request  them  to  ah'glit  before  the  train  starts,  and  in  default  of 
their  so  doing  to  report  them  to  the  guard,  with  the  view  of  their 
being  charged  any  excess  fare  which  may  be  due  under  the  circum- 
stances, but  not  to  remove  them  from  the  train  or  carriage. 

7.  It  was  objected  on  behalf  of  the  defendants  that  the  porter 
had  no  authority  from  the  company,  express  or  implied,  to  drag 
the  plaintiff  out  of  the  carriage  under  the  circumstances  above 
stated.    That  it  was,  in  fact,  in  contravention  of  the  rules,  and  not 


VOL.  VIII.] 


HILARY  TERM,  XXXVI  VICT. 


151 


within  the  scope  of  his  employment,  but  a  wilful  and  illegal  act  of  1873 
his  own,  done  on  his  own  responsibility,  for  which  the  company  bayley 
were  not  liable.    The  learned  iudoe  2rave  the  defendants  leave  to  ^' 

J     o    o  ^  JManchestee, 

move  to  enter  a  nonsuit  or  a  verdict  on  these  grounds.    The  jury  Sheffield, 

AND 

found  a  verdict  for  the  plaintiffs  with  200/,  damages.  Lincolnshire 

Railway  Co. 

Hughes  (Field,  Q.G.,  with  him),  for  the  defendants,  the  appel- 
lants. The  general  principle  that  governs  these  cases  appears  to 
be  that  where  the  servant  is  acting  within  the  scope  of  his  employ- 
ment, and  has  a  discretion  entrusted  to  him,  then,  however  impro- 
perly he  may  exercise  such  discretion,  the  master  is  responsible. 
Here  no  discretion  was  intrusted  to  the  servant.  It  is  found  that 
it  was  not  the  duty  of  the  porters  to  remove  persons  who  might 
be  in  the  wrong  carriage.  There  was  also  a  bye-law  distinctly 
forbidding  persons  from  getting  out  of  the  carriages  when  in 
motion,  and  the  porters  are  expressly  ordered  to  exert  themselves 
in  preventing  breaches  of  such  bye-law.  How  then  can  it  be  said 
that  the  porter  was  acting  within  the  scope  of  his  employment  in 
violently  dragging  the  plaintiff  out  of  the  carriage  when  the  train 
was  already  in  motion  ? 

[Kelly,  O.B.  There  is  a  direction  expressly  given  to  him  to 
prevent  persons  if  possible  from  travelling  in  the  wrong  carriage. 
Was  he  not  acting  in  what  he  might  think  to  be  the  performance 
of  that  duty  in  removing  the  plaintiff  ?] 

It  is  expressly  stated  in  the  case  that  it  was  not  the  duty  of  the 
porters  to  remove  a  passenger  from  the  wrong  carriage. 

[Blackburn,  J.  The  question  is,  whether  there  was  any  evi- 
dence for  the  jury  of  an  authority  to  the  porters  to  remove  a 
person  from  the  wrong  carriage.  In  one  sense,  no  doubt,  it  might 
not  be  their  duty.  If  I  tell  my  coachman  he  must  not  get  drunk 
and  flog  the  horses  immoderately,  no  doubt  it  is  not  his  duty  to 
get  drunk  and  flog  the  horses  immoderately,  but  if  he  does  so  in 
the  course  of  his  employment,  shall  I  not  be  responsible  ?] 

It  must  be  admitted  that  no  directions  as  to  the  mode  of  exe- 
cuting the  authority  can  exonerate  the  master ;  but  it  is  contended 
that  here  there  is  no  question  as  to  the  mode  of  executing  the 
authority.  It  cannot  be  said  to  be  within  the  scope  of  the  autho- 
rity to  do  acts  which  are  expressly  forbidden  by  the  company's  in- 
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1873      stnictions.    If  the  porter  had  been  entitled  to  remove  a  passenger 
from  the  carriage  under  the  circumstances  which  he  conceived  to 
exist,  then  for  any  blundering  or  undue  violence  in  so  doing  on  his 
Sheffield,  part  the  defendants  would  clearly  be  responsible.    But  under  no 
.NSHiRE  circumsfances  was  it  his  duty  to  remove  the  passenger,  even  when 
the  train  was  stationary,  much  less  when  the  train  had  started. 

[PiGOTT,  B.  Is  not  the  question  here,  whether  he  was  acting 
within  the  scope  of  his  employment  ?  He  might  be  doing  an  act 
which  was,  in  one  sense,  not  his  duty,  and  yet,  as  it  appears  to  me, 
be  acting  within  the  scope^  of  his  employment.  A  general  duty 
was  cast  upon  him  to  prevent  passengers  from  riding  in  the  wrong 
carriages.  What  he  erred  in  was  the  mode  in  which  he  performed 
such  duty.] 

M'Kenzie  v.  M'Leod  (1)  is  a  similar  case  to  the  present,  and  the 
defendant  was  held  not  to  be  liable. 

[Blackburn,  J.  In  that  case  the  servant  burnt  the  house  down 
in  trying  to  cleanse  the  chimney ;  but  it  was  distinctly  shewn 
that  it  was  not  her  duty  in  any  case  to  cleanse  the  chimney,  but 
only  to  light  the  fire,  and,  therefore,  that  she  was  not  acting  in 
the  course  of  her  employment.  The  present  case  would  be 
analogous  if  there  were  no  authority  to  prevent  persons  from 
travelling  in  wrong  carriages.] 

He  also  cited  Roe  v.  Birkenhead  By.  Co.  (2) ;  Poulton  v.  South 
Western  By.  Co.  (3);  Edivards  v.  North  Western  By.  Co.  (4); 
Lim^us  V.  London  General  Omnibus  Co.  (5) ;  Seymour  v.  Green- 
wood (6) ;  Moore  v.  MetrojpoUtan  By,  Co.  (7) ;  Eastern  Counties 
By.  Co.  V.  Broivne.  (8) 

Mclntyre,  Q.C.  (Ignatius  Williams  with  him),  for  the  plaintiff, 
was  not  called  upon. 

Kelly,  C.B.  The  principle  to  be  deduced  from  the  authorities 
on  this  subject  is,  tliat  where  a  servant  is  acting  within  the  scope 
of  his  employment,  and  in  so  acting  does  something  negligent  or 
wrongful,  the  employer  is  liable  even  though  the  acts  done  may 

(1)  10  Bing.  385.  (5)  1  H.  &  C.  526 ;  32  L.  J.  (Ex.)  34 . 

('^)  7  Ex.  36.  (6)  6  H.  &  N.  359  ;  7  H.  &  355 

(3)  Law  Rep.  2  Q.  B.  534.  30  L.  J.  (Ex.)  189,  327. 

(4)  Law  Rep.  5  C.  P.  445.  (7)  Law  Rep.  8  Q.  B.  36, 
(8)  6  Ex.  314;  L.  J.  (Ex.)  196. 
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be  the  very  reverse  of  that  which  the  servant  was  actually  directed  1873 


to  do.  Here  it  is  unquestionably  found  that  it  was  the  duty  of  the  batlky 
porters  to  prevent  persons  from  travelling  in  the  wrong  carriages  ^^jjchestek 
as  far  as  they  were  able  to  do  so.   The  porter  in  this  case  sees  the  Sheffield, 
plaintiff  in  what  he  conceives  to  be  the  wTong  carriage.    Does  he  Lincolnshire 
not  act  in  what  he  may  well  suppose  to  be  the  performance  of  his  ^^^"^^^ 
duty  when,  having  no  other  means  of  preventing  the  plaintiff  from 
travelling  in  such  carriage,  he  pulls  him  out  ?    In  the  present 
case  no  doubt  the  porter  acted  blunderingly,  and  the  results  were 
unfortunate  to  the  company,  but  one  can  well  imagine  a  case  in 
which  the  porter  might  rightly  conceive  it  to  be  for  the  interests 
of  the  company  and  his  imperative  duty  at  any  risk  to  remove  a 
person  from  a  carriage,  even  if  force  were  necessary.    A  carriage 
might  be  so  dangerously  overcrowded  as  to  expose  the  company  to 
•the  risk  of  incurring  serious  responsibility  as  the  consequence  of 
such  overcrowding.    Various  other  grounds  may  be  suggested  on 
which  it  might  be  the  porter's  duty  to  remove  a  person  from  a 
carriage.    The  present  case  is  distinguishable  from  the  cases  of 
isolated  acts  unconnected  with  other  circumstances  done  by  a  ser- 
Tant  in  direct  disobedience  to  the  orders  of  a  master.  Here  among 
many  precepts  and  directions  to  the  porters  we  find  it  distinctly 
provided  that  they  are,  as  far  as  they  are  able,  to  prevent  persons 
from  travelling  in  the  wrong  carriage.    We  do  find  it  no  doubt 
also  stated  that  it  was  not  the  duty  of  the  porters  to  remove  a 
person  from  the  wrong  carriage ;  but  where  orders  are  given  to 
-some  extent  inconsistent,  and  such  that  it  may  not  always  be  easy 
under  all  circumstances  to  comply  literally  with  the  provisions  of 
^11  of  them — for  instance,  where,  as  in  the  present  case,  there  is  a 
general  order  to  prevent  persons  from  travelling  in  the  wrong  car- 
riage if  possible,  accompanied  by  a  direction  not  to  remove  them 
from  the  carriage — it  is  obviously  very  likely  that  the  servant  may, 
while  acting  in  the  performance  of  the  general  duty  cast  upon 
liim,  neglect  the  particular  direction  as  to  the  mode  of  doing  it. 
But  it  appears  to  me  that  he  will  be  none  the  less  acting  within 
the  scope  of  his  employment.    Again,  the  rules  expressly  provide 
that  the  porters  shall  do  all  in  their  power  to  promote  the  interests 
•of  the  company,  and  if  a  porter,  intending  to  act  in  the  perform- 
ance of  the  duty  so  cast  upon  him  and  doing  something  with  a 
Vol.  VIII.  Q  '  2 
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1873      view  to  the  interests  of  the  company,  happens  to  disobey  another 
Baylet     direction  really  to  some  extent  inconsistent  with  the  general  orders 
Manchestee  ^iven  to  him,  it  is  very  difficult  to  say  that  in  so  doing  he  is  not 
Sheffield,  acting  within  the  scope  of  his  employment.  On  the  whole,  I  think 
Lincolnshire  the  porter  here  was  SO  acting ;  he  was  interfering  in  a  case  in 
Eailway  Co.  ^^-^j^  obviously  his  duty  to  interfere,  and  to  act  to  the  best 

of  his  ability  for  the  protection  of  the  interests  of  the  company  ,* 
under  these  circumstances,  if  in  so  doing  he  acted  wrongfully  or 
negligently,  I  think  the  company  must  be  liable.  For  these  rea- 
sons it  appears  to  me  that  the  judgment  of  the  Court  below  should 
be  affirmed. 


Martin,  B.  I  am  of  the  same  opinion.  I  am  disposed  to  think 
that  we  must  be  governed  in  deciding  this  case  by  the  general 
principles  of  the  law  of  master  and  servant,  and  that  it  is  really 
quite  immaterial  what  the  rules  and  bye-laws  of  the  company  were. 
The  question  appears  to  me  to  be  principally  one  of  fact,  and  if  in 
fact  the  porter  thought  that  this  man  was  in  the  wrong  carriage, 
and,  acting  as  the  servant  of  the  company,  pulled  him  out  of  a  car- 
riage of  the  company  where  he  thought  he  had  no  right  to  be,  the 
company  are  responsible  for  his  wrongful  act  in  so  doing. 

Blackburn,  J.  I  also  think  that  the  judgment  of  the  Court 
below  should  be  affirmed.  The  law  is  clear  that  where  a  servant,, 
acting  within  the  scope  of  his  employment,  does  an  act  negligently, 
or  with  excessive  violence,  the  master  is  responsible  for  the  con- 
sequences. In  the  case  of  Seymour  v.  Greenwood  (1)  there  was 
very  great  excess  of  violence  used  by  the  servant,  and  yet  the 
master  was  held  responsible  because  the  servant  was  acting  within 
the  scope  of  the  employment,  however  outrageous  and  improper 
the  manner  in  which  he  did  it  might  be.  The  question  here, 
therefore,  is  whether  there  was  evidence  that  the  porter,  in  what 
he  did,  was  acting  within  the  scope  of  his  employment.  If  he 
were  so  acting,  then,  however  much  he  may  have  abused  hi& 
authority,  however  improperly  and  blunderingly  he  may  have 
acted,  the  .defendants  are  liable.  It  seems  to  me  that  the  judg- 
ment of  the  Court  below  puts  the  case  upon  its  fair  footing.  It  is 
(1)  6  H.  &  N.  359 ;  7  H.  &  N.  355  ;  30  L.  J.  (Ex.)  189,  327. 
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stated,  in  the  third  paragraph  of  the  case,  that  it  was  the  duty  of  1873 
the  porters,  as  far  as  possible,  to  prevent  persons  from  going  in  the  bayley 
wrong  carriages.   Even  without  the  statement  it  would  be  tolerably  jy^^jjcHESTER 
obvious  that  such  is  their  duty.    It  is,  likewise,  expressly  provided  Sheffield, 
by  the  rules  that  the  porters  are  to  promote  the  comfort  of  pass-  Lincolnshike 
engers  and  the  interests  of  the  company.    In  this  particular  case  ^^^^'"^  ^ 
the  porter,  in  a  stupid,  blundering  manner,  did  what,  certainly,  in 
the  result,  did  not  promote  the  comfort  of  the  passengers  nor  the 
interests  of  the  company ;  but  he  was  given  authority,  as  far  as  he 
could,  to  prevent  passengers  from  travelling  in  the  wrong  carriage, 
and  general  directions  to  promote  the  interests  of  the  company  to 
the  utmost  of  his  power,  and  if,  thinking  that  the  plaintiff  was 
really  in  the  wrong  carriage,  and  that  he  could  get  him  out  with- 
out hurting  him  before  the  train  had  got  into  motion,  he  acted 
as  he  did,  it  seems  to  me  impossible  to  say  that  in  so  acting  he 
wa5  acting  beyond  the  scope  of  his  authority.    The  result  is  as 
summed  up  in  the  judgment  below.    "There  was  evidence  of 
authority  to  remove  a  person  in  a  wrong  carriage  abused  by  a 
blundering  servant  of  the  company  in  pulling  the  plaintiff  out  of 
the  right  one  in  the  supposed  *  interest  of  the  company.' "   If  this  be 
so,  it  is  clear  that  the  defendants  are  liable.    There  is  a  a  reason- 
able foundation  of  such  liability.    If  the  company  employs  porters 
at  a  station,  who  may  necessarily,  in  the  performance  of  their 
duties,  have  to  exercise  a  discretion  as  to  the  application  of  per- 
sonal force  to  passengers,  they  must  take  care  that  such  porters 
are  steady,  trustworthy,  and  intelligent  persons,  by  whom  such  a 
discretion  may  be  properly  exercised. 

Mellor,  J.,  concurred. 

PiGOTT,  B.  I  agree,  on  the  whole,  that  the  judgment  of  the 
Court  below  must  be  affirmed,  though,  I  own,  I  think  the  case  one 
that  is  very  near  the  line. 

Lush,  J.  I  also  think  the  judgment  should  be  affirmed.  I 
base  my  judgment  on  the  statement  in  the  tliird  paragraph  that 
the  porters'  duty  was  to  prevent  persons  from  travelling  in  the 
wrong  carriages.  The  porter  here  was  endeavouring  to  prevent  the 
plaintiff  from_  travelling  in  the  wrong  carriage.    It  is  true  that 

Q  2  2 
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1873      the  plaintiff  was  not  in  truth  in  the  wrong  carriage,  but  the  porter 
Bayley    thought  that  he  was ;  and  so  clearly,  in  pulling  him  out,  he  was 
Manchester,  acting  within  the  scope  of  his  employment,  and  the  company  are 
responsible. 

Lincolnshire 

Railway  Co.  Cleasby,  B.  It  does  not  appear  to  me  that  the  rules  given 
to  the  porters  are  of  very  much  importance  in  determining  the 
case,  for  it  seems  clear  that  there  are  many  cases  beyond  the 
rules  in  which  the  porters  must  act  on  their  discretion  as  to  what 
it  may  be  best  to  do  under  the  circumstances.  It  is  stated  in  the 
judgment  of  the  Court  below  that  there  was  evidence  of  authority  : 
if  so,  of  course  the  defendants  may  be  made  liable  ;  but  it  seems  to 
me  that  the  case  on  appeal  states  rather  indistinctly  what  the 
authority  was.  At  the  end  of  the  third  paragraph  it  is  stated  that 
the  porters'  duty  was  to  prevent  persons  from  travelling  in  the 
wrong  carriages.  In  paragraph  6  there  is  another  statement 
as  to  the  duty  of  the  porters,  which,  I  suppose,  must  be  read  as 
applying  to  a  different  class  of  circumstances.  As  the  rest  of  the 
Court  are  clear  upon  the  statement  in  paragraph  3  that  there 
was  authority  to  remove  a  person  from  the  wrong  carriage,  I  am 
not  prepared  to  differ  from  them.  Then,  if  there  were  such 
authority,  the  case  is  clearly  one  of  a  servant  doing,  in  an  improper 
manner,  what  was  within  the  scope  of  his  employment,  and  the 
defendants  must  be  responsible. 

/ udgment  affirmed. 


Attorneys  for  plaintiff:  Lewis  &  Sons,  for  Higginbotham  & 
Barclay. 

Attorneys  for  defendants :  CunUffe  &  Beaumont. 
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[IN  THE  EXCHEQUER  CHAMBER.]  1873 

Fe&.  10. 

THE  BRECON  MARKETS  COMPANY  v.  THE  NEATH  AND  BRECON   

^  RAILWAY  COMPANY. 

Toll  Traverse— Brecon  Markets  Act,  1862  (25  &  26  Vic.  c.  clxxxvi.)— Toll  for 
Goods  Carried  hy  Eailway. 

The  Brecon  Markets  Act,  1862,  vested  in  the  plaintiffs  certain  tolls,  which, 
under  the  name  of  "drift  tolls,"  had  "been  immemorially  received  by  the 
corporation  of  Brecon  for  cattle,  goods,  and  carriages  passing  to,  through  or  from, 
the  horough.  A  railway  company,  under  the  sanction  of  an  Act  passed  in  the 
same  session,  acquired  laud,  not  being  a  highway,  on  which  they  constructed  a 
railway  and  station  within  the  borough  of  Brecon,  whence  passengers,  goods,  and 
cattle  were  conveyed  by  other  lines  of  railway  to  other  places  beyond  the  limits 
of  the  borough.  The  rights  of  the  corporation  and  of  the  plaintiffs  were 
expressly  reserved  by  the  Railway  Act,  but  there  was  no  provision  either  in  that 
or  in  the  Markets  Act  expressly  enabling  the  plaintiffs  to  levy  tolls  on  the  railway. 

Held,  affirming  the  decision  of  the  Court  below,  that  the  plaintiffs  were 
not  entitled  to  toll  in  respect  of  cattle,  goods,  or  carriages  passing  along  the 
railway. 

Error  from  the  judgment  of  the  Court  of  Common  Pleas 
upon  a  special  case  reported,  Law  Eep.  7  C.  P.  555,  where  the 
facts  are  fully  stated. 

Dowdeswell,  Q.C.  (with  him  Morgan  Hoiuard,  and  Hughes), 
for  the  plaintiffs.  The  argument  for  the  defendants  will  be  that 
the  right  to  tolls  applies  only  to  carriages  passing  over  the  public 
ways  of  the  borough,  and  not  to  those  passing  over  land  which  is  the 
private  property  of  the  railway  company.  But  the  right  to  take 
tolls  extends  to  the  passage  of  vehicles  over  any  part  of  the 
borough.  There  is  a  distinction  between  toll  thorough  and  toll 
traverse,  which  the  judgment  of  the  Court  below  does  not  seem  to 
have  sufiSciently  kept  in  view.  In  the  case  of  toll  thorough  there 
must  be  a  present  subsisting  consideration  for  the  toll  of  which 
the  individual  to  be  charged  may  avail  himself.  There  need  be 
no  such  consideration  for  a  toll  traverse.  The  judgment  below 
seems  to  be  based  in  substance  on  the  ground  that  because  the 
land  over  which  the  toll  was  claimed  was  the  defendants'  own 
land  there  could  be  no  consideration  for  the  toll.  A  toll  traverse 
may  exist  though  the  land  over  which  it  is  claimed  no  longer 
belongs  to  the  toll  owner. 
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1873         [Kelly,  C.B.    Can  you  cite  any  case  where  it  has  been  held 
Brecon-     that  a  toll  traverse  can  be  claimed  over  land  no  longer  the  pro- 
Makkets  Co.  p^^ty  of  the  claimant  of  the  toll  in  the  absence  of  any  reservation 
Neath  and  by  him  of  the  prescriptive  right  ?] 

Eailway  Co.  The  right  to  the  toll  is  a  franchise  distinct  from  the  ownership 
of  the  soil,  and  not  a  mere  territorial  right.  It  is  a  general 
rule,  applicable  to  all  prescriptive  rights,  that  if  there  could  have 
been  a  legal  origin  for  a  right  that  has  been  actually  enjoyed,  the 
existence  of  such  origin  must  be  presumed.  Therefore,  if  such  a 
right  as  that  now  claimed  might  have  been  reserved,  such  a 
reservation  must  be  presumed  to  have  been  made  when  the  land 
was  aliened.  A  right  may  legally  exist  to  take  toll  traverse  in 
respect  of  anything  brought  into  or  out  of  the  borough  just  as 
there  may  be  a  right  to  a  harbour  toll  on  goods  landed  in  any 
part  of  a  manor :  Crisjpe  v.  Belwood,  (1) 

[Kelly,  C.B.  If  there  were  any  evidence  of  a  reservation  of 
the  right  to  toll  on  the  alienation  of  these  lands  by  the  corporation 
the  case  might  be  different.] 

If  it  be  admitted  that  there  might  be  such  a  right  as  is  claimed 
the  question  resolves  itself  into  a  mere  matter  of  evidence,  and 
for  the  reasons  before  given,  that  such  a  reservation  must  be 
presumed.  The  right  to  toll,  as  described  in  the  Acts  of  Parlia- 
ment, applies  generally  to  the  whole  borough,  and  is  not  limited 
to  any  particular  road  or  street  already  opened.  The  presumption, 
therefore,  must  be  that  there  was  a  reservation  of  such  a  right  on 
alienation  of  any  lands  belonging  to  the  corporation. 

[Mellor,  J.  It  seems  to  me  the  more  reasonable  presumption 
on  the  facts  would  be  that  the  right  of  toll  was  in  respect  of  certain 
definite  roads  in  the  borough. 

Blackbuen,  J.  A  toll  traverse  arises  in  most  cases  by  pre- 
scription in  respect  of  particular  roads  over  an  estate.  Can  the 
right  to  a  toll  traverse  be  impressed  on  the  whole  estate  so  that 
the  toll  may  be  claimed  for  passing  over  any  part  of  it,  though  it 
has  never  in  fact  been  paid  before  in  respect  of  passage  over  the 
part  in  question,  and  such  part  has  ceased  to  be  the  property 
of  the  toll  owner  and  become  the  private  property  of  some  one 
else?] 

(1)  3  Lev.  424. 
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The  ease  of  Rickards  v  Bennett  (1)  seems  to  shew  by  analogy  1873 

that  there  might  be  such  a  right.    There  a  claim  by  prescription  Brecon 

by  a  lord  of  a  manor  to  toll  upon  all  goods  brought  within  any  ^^^^^^"^^  Co. 

part  of  the  manor  for  sale  was  held  g^ood.    It  is  not  impossible  Neath  and 

Brecon 

that  the  present  toll  may  have  had  a  similar  origin.    The  crown  Railway  Co. 
may  have  granted  to  the  lords  of  the  town  of  Brecon,  which  was, 
very  anciently,  an  important  fortified  place,  in  all  probability  chiefly 
occupied  by  the  lord's  retainers,  the  franchise  of  taking  toll  for 
all  goods  passing  into,  through,  or  out  of  the  town. 

[Blackburn,  J.  The  case  of  Richards  v.  Bennett  (1)  is  the  case 
of  a  market  toll,  which  is  not  really  analogous  to  the  present 
case.] 

He  also  cited  James  v.  Johnson  (2) ;  Lord  PelJiam  v.  Fickers- 
gill  (3) ;  Lord  Falmouth  v.  George  (4) ;  Foreman  v.  Free  Fishers  of 
Whitstable  (5)  ;  Jenkins  v.  Harvey/.  (6) 

Mxnisty,  Q.C.  {J,  0.  Griffits  with  him),  for  the  defendants,  was  not 
called  upon. 

Kelly,  C.B.  In  this  case  the  plaintiffs,  the  Brecon  Markets 
Company,  claim  a  toll  traverse  in  respect  of  all  waggons  passing 
to,  through,  or  from  the  borough.  I  will  assume,  for  the  purposes 
of  the  case,  that  they  have  a  right  to  such  a  toll,  which  it  is  not 
unlikely  may  be  founded  on  a  grant  made  to  the  borough  of 
Brecon  at  or  about  the  time  of  its  incorporation,  which  appears  to 
have  been  very  ancient.  The  probable  consideration  for  such  a 
grant  might  be  that  the  corporation  had  made  or  were  about  to 
make  roads  passing  through  lands  at  that  time  belonging  to  the 
borough.  Such  a  grant  would,  no  doubt,  have  been  legal,  and 
would  have  entitled  the  borough  to  a  toll  traverse  in  respect  of 
vehicles  passing  along  such  roads.  It  may  also  be,  though  I  am 
not  prepared  to  hold  one  way  or  the  other  on  the  question,  that  if 
subsequently  to  such  a  grant  other  highways  were  made  entering 
into,  traversing,  and  passing  out  of  the  borough,  even  if  they  were 
made  not  by  the  corporation,  but  by  other  persons,  on  land  which, 
though  formerly  the  property  of  the  borough,  was  no  longer  so,  there 
might  be  a  legal  right  to  a  toll  traverse  in  respect  of  such  highways. 

(1)  1  B.  &  C.  223.  (4)  5  Bing.  286. 

(2)  2  Mod.  143.  (5)  Law  Rep.  4  H.  L.  266. 

(3)  1  T.  R.  GGO.  (6)  2  C.  M.  &  R.  393. 
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1873      It  might  be,  if  there  had  been  property  within  the  borough  belong- 
Bre^^n^     i^g  Corporation  of  Brecon,  but  which  the  corporation,  at 

Markets  Co.  gome  remote  period,  had  aliened  in  fee,  reserving  to  themselves  the 
Neath  and  right,  if  highways  were  made  on  such  land,  of  taking  a  toll  traverse 
RAttWAY^Co.  in  respect  of -the  passage  of  vehicles  over  such  highways,  that  such 
a  toll  traverse  might  lawfully  exist  and  be  enforceable.  I  do  not 
say  it  is  so,  but  assuming  all  this,  and  assuming  that  the  lands 
now  in  question  through  which  the  railway  passes,  did  originally 
belong  to  the  corporation,  it  must  be  taken  so  far  as  appears  from 
the  circumstances  set  forth  in  this  case,  that  they  were  at  some 
former  period  of  time  aliened  without  any  such  reservation  or  ex- 
ception as  I  have  adverted  to  whatever,  and  being  thus  aliened,  the. 
question  arises  whether  there  is  any  shadow  of  authority  whatso- 
ever for  the  proposition  that  if  the  grantor  or  owner  of  the  land  so 
aliened  without  reservation  makes  a  way  over  that,  his  own  private 
property,  for  his  own  purposes,  the  corporation  can  lay  claim  to  a 
toll  traverse  in  respect  of  his  use  of  such  way.  It  appears  to  me 
that  the  contention  of  the  plaintiffs  in  the  present  case  amounts  to 
such  a  proposition.  I  am  of  opinion  that  no  right  exists  or  is 
recognized  by  the  law  by  which  a  toll  traverse  can  be  claimed  in 
respect  of  the  passage  of  vehicles  over  land  which  is  private  pro- 
perty, which  was  aliened  by  its  original  owners  long  ago,  without 
any  reservation  or  exception  whatsoever,  and  for  which  the  present 
possessors  have  probably  paid  a  full  consideration.  It  is  not  con- 
tended that  what  the  company  have  done  in  any  way  amounts  to- 
a  mere  evasion  of  an  established  right  of  the  plaintiffs,  in  which 
case  somewhat  different  considerations  might  arise.  They  have 
merely  constructed  a  railway  in  conformity  with  their  Acts  of  Par- 
liament. Under  these  circumstances,  I  think  the  decision  of  the 
Court  of  Common  Pleas  was  right  and  should  be  affirmed. 

Maetin,  B.  I  am  of  the  same  opinion.  The  tolls  the  corpo- 
ration are  entitled  to  are  called  drift  tolls,  and  they  are  de- 
scribed in  the  4th  schedule  to  the  Markets  Act  as  being,  in 
respect  of  every  score  of  horned  cattle  driven  through  the  borough, 
and  of  every  score  of  sheep  or  swine,  and  in  respect  of  every" 
waggon  or  carriage  with  four  wheels  belonging  to  any  person  not 
residing  in  the  county  of  Brecon,  passing  to,  through,  or  from  the 
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borough,  and  so  forth.    I  do  not  believe,  because  railway  trucks  ^^^^  

are  called  waofsfons,  they  are  necessarily  to  be  brouo^ht  within  this  Brecon 

°°      '  *'  °  Markets  Co. 

schedule.    It  seems  to  me  that  the  passage  of  goods  on  the  railway  v. 

is  quite  a  novel  species  of  carriage,  and  not  contemplated  at  all  by  ^recon^ 

the  schedule  of  tolls,  and  quite  beyond  the  scope  of  it.  Railway  Co. 

Blackburn,  J.  I  am  also  of  opinion  that  this  judgment  should 
be  affirmed.  It  is  quite  true,  I  think,  as  contended  byMr.Dowdes- 
well,  that  in  the  case  of  a  toll  or  any  other  prescriptive  right  which 
has  in  fact  existed  for  a  long  time,  if  any  reasonable  mode  can  be 
suggested  by  which  it  may  have  had  a  legal  origin,  it  must  be 
presumed  that  it  had  such  origin.  It  is  also,  I  think,  quite  true 
that  in  the  case  of  a  harbour  toll  the  right  to  the  toll  may  extend 
throughout  a  manor,  or  in  the  case  of  a  market  toll,  the  right  may 
extend  throughout  a  town ;  but  I  do  not  think  that  there  is  any 
case  which  shews  that  where  there  is  the  right  to  a  toll  traverse 
within  any  district  there  can  be  a  legal  origin  for  a  claim  to  take  such 
toll  in  respect  of  a  way  used  by  a  person  over  his  own  private  land. 
It  does  not,  however,  seem  to  me  necessary  to  decide  how  this  may 
be,  for  I  do  not  see  in  the  present  case  anything  to  shew  that  the 
Corporation  of  Brecon  eyer  were  accustomed  to  receive  any  such 
a  toll  as  is  now  claimed.  It  appears  they  were  accustomed  to  take 
certain  tolls  which  are  described  as  drift  tolls ;  but  it  does  not  ap- 
pear to  me  that  that  is  any  evidence  to  shew  that  they  ever 
enjoyed  such  a  right  as  Mr.  Dowdeswell  now  seeks  to  establish  on 
behalf  of  the  plaintiffs. 

Mellor  and  Lush,  JJ.,  and  Pigott  and  Cleasby,  BB.,  con- 
curred. 

Judgment  affirmed. 

Attorneys  for  plaintiffs :  Williams,  BhjtJi,  &  Marsland,  for  E.  C, 
Coll),  Brecon. 
Attorney's  for  defendants  :  Dean  &  Taylor, 
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1872  HAKYEY  v.  WALTERS. 

Nov.  16  ;         Easement — Eight  of  Eavesdropping — Alteration  of  Mode  of  Enjoyment — 

mil.  ^''■^i'"^- 

  The  plaintifif  was  the  owner  of  certain  premises,  the  eaves  of  which  projected 

over  adjoining  land  of  the  defendants,  and  had  become  entitled  by  length  of  user 
to  have  the  lain-water  drop  from  such  eaves  on  to  the  defendant's  land.  The 
plaintiff  in  rebuilding  his  premises  carried  the  wall  abutting  on  defendant's 
land  to  a  slightly  greater  height  than  before,  and  consequently  raised  the  height 
of  the  eaves  from  the  ground  to  the  same  extent : — - 

Heldy  that  in  the  absence  of  any  evidence  that  a  greater  burthen  was  thrown 
on  the  servient  tenement  by  the  alteration,  the  easement  was  not  thereby  de- 
stroyed, and  the  plaintiff  was  entitled  to  the  right  of  eavesdrop  from  the  premises 
as  altered. 

Thomas  v.  Thomas  (2  C.  M.  &  R.  34)  followed. 

The  third  count  of  the  declaration  alleged  that  the  plaintiff  was 
entitled  to  a  right  of  having  rain-water  drop  from  the  eaves  of 
certain  roofs  on  the  plaintiff's  land  on  to  the  defendant's  land 
adjoining,  and  of  having  the  eaves  of  such  buildings  project  over 
the  defendant's  land,  and  complained  that  the  defendant  wrong- 
fully removed  the  said  eaves  and  built  upon  the  said  land  close  to 
and  higher  than  the  said  roofs,  so  as  to  prevent  the  said  eaves 
from  projecting  over  the  said  land,  and  the  rain-water  from  drop- 
ping from  the  said  eaves  on  the  said  land,  &c. 

Fourth  count  for  negligence  by  the  defendant  in  erecting 
certain  buildings  in  close  proximity  to  buildings  of  the  plaintiff, 
so  that  the  walls  and  roof  of  the  plaintiff's  buildings  were  injured 
and  the  spouts  for  carrying  off  the  rain-water  from  the  said  roof 
were  damaged. 

Pleas  (inter  alia) :  Third  plea  to  the  third  count  denying  that 
the  plaintiff  was  entitled  as  alleged. 

Fifth  plea  to  the  fourth  count  alleging  that  the  plaintiff  had 
wrongfully  placed  the  spouts  and  part  of  the  roof  of  plaintiff's 
buildings,  so  that  they  overhung  defendant's  land,  wherefore 
defendant  removed  the  same,  doing  no  unnecessary  damage,  &c. 

Issues. 

At  the  trial  before  Quain,  J.,  at  the  Nottingham  Spring  Assizes, 
the  facts  appeared  to  be  as  follows : — The  plaintiff  and  defendant 
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were  owners  of  adjoining  properties,  and  it  was  not  denied  tliat  1873 
the  plaintiff  liad  become  entitled  by  user  to  a  right  of  having  the  harvey 
eaves,  of  buildings  on  his  land  project  over  the  defendant  s  land,  Wal^'ees 
but  the  plaintiff  had  some  short  time  before  the  action  pulled 
down  the  buildings  that  had  formerly  stood  on  his  land  and  rebuilt 
thenij  and  in  so  doing  had  carried  the  wall  on  which  the  projec- 
tions had  been  to  a  greater  height  than  the  old  building,  and  so 
increased  the  height  of  the  eaves  from  the  ground  by  three  or  four 
courses  of  bricks.  There  was  no  alteration  in  the  character  of  the 
eaves  save  the  slightly  increased  height,  nor  was  there  anything 
to  shew  that  the  water  fell  from  the  eaves  in  a  different  manner 
from  that  in  which  it  had  previously  fallen  so  as  to  render  the 
servitude  more  onerous.  The  defendant  had  thereupon  removed 
some  of  the  spouting  of  plaintiff's  building  and  put  back  the  eaves 
to  make  room  for  buildings  which  she  erected  on  her  own  land. 
On  .these  facts  the  verdict  was  entered  for  the  plaintiff  for  40s., 
leave  being  reserved  to  move  to  enter  it  for  the  defendant  on  the 
ground  that  the  plaintiff  had  lost  his  right  to  have  his  eaves  pro- 
ject over  defendant 's  land  by  raising  his  roof. 

A  rule  nisi  having  been  accordingly  obtained, — 

Nov.  16,  1872.  Field,  Q.C.,  and  Kennedy,  shewed  cause : — There 
is  nothing  to  shew  that  in  fact  the  servitude  was  made  more  onerous 
by  the  raising  of  the  roof.  The  rule  of  the  civil  law  appears  to 
have  been  that  the  eaves  might  not  be  lowered  but  might  be 
raised,  the  presumption  being  that  the  servitude  would  thereby,  if 
anything,  be  made  less  onerous  (see  the  citations  in  Gale  on  Ease- 
ments, 4th  ed.,  559).  In  Thomas  v.  Thomas  (1),  which  is  almost  on 
all  fours  with  the  present  case,  it  seems  to  have  been  laid  down 
that  in  order  to  extinguish  the  easement  there  must  be  a  sub- 
stantial alteration  of  its  character  making  it  more  onerous  to  the 
servient  tenement.  [They  cited  also  Eall  v.  Swift  (2) ;  Eah  v. 
Oldroyd  (3).] 

Cave  and  /.  G.  Lawrance  supported  the  rule.  The  point  seems 
to  have  been  very  slightly  discussed  in  Thomas  v.  Thomas  (1),  and 
the  present  case  cannot  be  considered  as  concluded  by  that  decision. 

(1)  2  C.  M.  &  E.  34.  (lO  4  Bing.  N.  C.  ?81. 

(3)  14  M.  &  W.  ISW 
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1872  This  easement  differs  from  many  other  easements,  in  that  it  in- 
Harvey  volves  a  continuous  enjoyment  of  the  servient  tenement.  The  pro- 
i\^ALTEKs  jection  of  the  eaves  over  the  neighbouring  land  is  a  trespass  to  such 
land :  Fay  v.  Prentice  (1)  on  the  principle,  cujus  est  solum  ejus  est 
usque  ad  ccelum.  What  plaintiff  claims  to  do  is  to  remove  hi& 
eaves  from  one  place  and  commit  a  fresh  trespass  in  another  place. 
This  he  is  not  entitled  to  do.  It  is  clear  from  many  cases  that  the 
right  to  make  any  alteration  in  the  circumstances  of  the  easement 
is  subject  to  the  condition  that  no  greater  burthen  is  thrown  on 
the  servient  tenement,  as,  for  instance,  in  Garritt  v.  Shar^  (2). 
The  defendant's  right  of  building  is  restricted  by  raising  the  eaves. 
The  same  rule  does  not  apj^ly  to  the  present  case  as  to  the  cases  of 
watercourses  and  lights.  In  those  cases  no  doubt,  if  there  is 
no  substantial  variation  of  the  mode  of  enjoyment,  the  easement 
remains,  but  in  neither  of  those  cases  is  the  inception  of  the  ease- 
ment a  trespass.  The  owner  of  the  dominant  tenement  cannot,  in 
the  case  of  an  easement  the  inception  of  which  is  a  trespass,  alter 
the  character  of  the  easement  so  as  to  gain  a  different  right  from 
that  which  he  had  before,  by  committing  a  fresh  trespass. 
Field,  Q.C.,  referred  to  PicJcering  v.  Budd.  (3) 

Cur.  adv.  vult. 

Feb.  24, 1873.  The  judgment  of  the  Court  (Bovill,  C.  J.,  Grove 
and  Denman,  JJ.),  was  delivered  by 

Grove,  J.  This  action  was  tried  before  Quain,  J.,  at  the  Not- 
tingham Spring  Assizes,  1872,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  a  point  reserved  upon  the  3rd  count  of  the 
declaration,  which  was  for  an  interference  with  a  right  of  eaves- 
dropping from  a  roof  of  the  plaintiff  upon  the  defendant's  premises, 
A  rule  was  subsequently  obtained  by  Mr.  Cave,  on  the  part  of  the 
defendant,  to  enter  the  verdict  for  her  upon  the  issues  on  this 
point,  on  the  ground  that  plaintiff,  by  raising  his  roof,  had  lost 
the  right  to  project  his  eaves  and  gutter  over  the  defendant's  land, 
and  that  is  the  only  point  which  is  open  to  the  defendant  on  the 
present  rule.  The  question  was  reserved  at  the  trial,  in  order  to 
enable  the  defendant  to  take  the  opinion  of  the  Court  upon  the  point 

(L)  1  C.  B.  828.  (2)  3  A.  &  E.  325. 

(3)  4  Camp.  219. 
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raised  in  Thomas  v.  Thomas.  (1)  But  for  the  alteration  the  right  ^^^^ 
to  the  easement  was  established  by  the  evidence  and  the  verdict  Harvey 
of  the  jury.  In  1867  the  plaintiff  made  some  alteration  in  his  Walters. 
building,  by  which  the  eaves  were  raised  higher  by  three  or  four 
courses  of  bricks,  but  the  extent  of  projection  of  the  eaves  remained 
as  before  the  alteration.  Things  being  in  this  state,  the  defendant 
shortly  before  the  time  of  the  action  removed  some  spouting,  and 
put  back  the  eaves  to  make  room  for  some  buildings  which  she 
erected,  and  thereby  damaged  the  plaintiff  by  causing  the  water 
which  had  flowed  off  to  percolate  into  crevices,  and  obliging  him 
to  construct  a  new  gutter  along  the  roof.  It  was  contended  by 
Mr.  Cave,  on  behalf  of  the  defendant,  that  by  the  change  in  the 
position  of  the  eaves  in  1867,  the  mode  of  enjoyment  was  changed 
and  the  easement  destroyed.  Mr.  Field,  on  the  other  hand, 
contended,  on  the  authority  of  Thomas  v.  Thomas  (1),  that  there 
being  no  substantial  variance  in  the  enjoyment  the  right  to  the 
easement  was  not  affected.  In  that  case,  which  was  very  similar  to 
the  present,  and  not  distiuguishable  in  principle  from  it,  it  was  held 
that  the  raising  a  wall  about  three  feet,  from  which  water  dropped 
on  the  servient  tenement,  and  also  slightly  increasing  the  projec- 
tion by  substituting  thatch  for  pantiles,  did  not  destroy  the  ease- 
ment. It  was,  however,  argued  by  Mr.  Cave  that,  on  the  principle 
of  cujus  est  solum  ejus  est  usque  ad  coelum,  there  was  a  trespass 
in  this  case  which  the  person  trespassed  on  had  a  right  to  abate. 
Mr.  Field,  contra,  contended  that  the  point  did  not  arise  upon  the 
rule,  and  that  in  the  case  of  Fickering  v.  Rudd  (2)  Lord  Ellen- 
borough  held,  that  for  nailing  a  board  so  as  to  overhang  the 
plaintiff's  close  the  proper  remedy  was  case  and  not  trespass ;  and, 
assuming  the  point  as  to  trespass  to  be  open  to  the  defendant  upon 
this  rule,  which  was  granted  only  on  the  point  reserved  at  the  trial, 
the  original  projection  would  seem  to  be  the  real  trespass,  and  the 
projection  above  it  a  mere  user  of  the  space  taken  possession  of  by 
fiuch  trespass.  The  real  and  indeed  the  only  point  reserved,  how- 
ever, was  whether  the  easement  was  destroyed  by  the  alteration. 
It  is  difficult  to  see  how  the  mere  raising  of  the  eaves,  which  would, 
if  anything,  cause  the  water  falling  from  them  to  become  more  dis- 
persed, could  affect  injuriously  the  defendant's  property.  No  real 
(1)  2  C.  M.  &  Vx.  34.  (2)  4  Camp.  219. 
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1873       difference  was  pointed  out  to  us  in  the  effect  of  the  slight  raising 
Harvey     of  the  height  of  the  eaves.    It  did  not  appear  that  any  greater 
Walters,   burthen  was  thereby  cast  upon  the  servient  tenement,  and  in  the 
civil  law  it  was  considered  that  the  raising  of  the  eaves  diminished 
instead  of  increasing  the  burthen  of  the  servitus  in  the  passage 
cited  by  Mr.  Field. 

It  appears  to  us  that  to  hold  that  any,  even  the  slightest,  varia- 
tion in  the  enjoyment  of  an  easement  would  destroy  the  easement 
would  virtually  do  away  with  all  easements,  as  by  the  effect  of  natural 
causes  some  change  must  take  place.  Thus  water  percolating  or 
flowing  would  produce  some  wear  and  tear,  and  alter  the  height  or 
width  of  the  conduit ;  so  would  weather,  alterations  of  heat  and 
cold,  &c.  In  the  case  of  ancient  lights,  changes  in  the  transpa- 
rency of  glass,  wear  and  tear  of  frames,  growth  of  shrubs,  &c., 
would  produce  effects  which  would  vary  the  character  of  the 
enjoyment.  In  the  user  of  a  footpath  the  footsteps  would  never 
be  on  the  same  line,  or  confined  accurately  to  the  same  width  of 
road.  We  are  of  opinion  that  the  question  here,  as  in  Hall  v. 
Swift  (1)  and  other  cases,  is,  whether  there  has  been  a  substantial 
variance  in  the  mode  of  or  extent  of  user  or  enjoyment  of  the 
easement,  so  as  to  throw  a  greater  burthen  on  the  servient  tene- 
ment. In  the  language  of  Sir  Eichard  Kindersley,  which  was 
adopted  by  the  Master  of  the  Eolls  in  the  late  case  of  Heath  v.  Buck- 
nell  (2),  there  must  be  an  additional  or  different  servitude,  and  the- 
change  must  be  material  either  in  the  nature  or  in  the  quantum 
of  the  servitude  imposed.  It  was  not  suggested,  nor  was  there  any 
evidence  that  any  such  additional  burthen  had  been  cast  upon  the 
defendant's  premises  by  the  alteration  in  this  case,  and  therefore 
we  are  of  opinion  that  the  defendant  is  not  entitled  to  have  the 
verdict  entered  in  her  favour  upon  the  issues  in  question,  and  that 
the  present  rule  must  be  discharged. 

Bute  discharged. 

Attorneys  for  plaintiff:  Purhis  &  Perry,  for  William  Williams^ 
Nottingham, 

Attorneys  for  defendant :  Field  &  Boscoe,  for  Enfield  &  Dowson,. 
Nottingham. 

(1)  4  Bing.  N.  C.  381.  (2)  Law  Kep.  8  Eq.  at  p.  5. 
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ROPER  AND  Another  v.  JOHNSON. 


1873 
Feh.  6. 


Contract — Measure  of  Damages  in  an  Action  for  Breach  of  a  Contract  for  For- 
luard  Montlily  Deliveries- — Breach  hefore  the  Time  for  comjplete  Performance. 

The  defendant  in  April  agreed  to  sell  and  the  plaintiffs  to  buy  3000  tons  of  coal,  at 
8.S.  6(7.  per  ton,  "  to  be  taken  during  the  months  of  May,  June,  July,  and  August." 
No  coal  having  been  taken  by  the  plaintiffs  in  May,  the  defendant  wrote  on  the 
81st  of  that  month  desirhig  the  plaintiffs  to  consider  the  contract  cancelled. 
The  plaintiffs  did  not  assent  to  this ;  but  on  the  11th  of  June  the  defendant  de- 
finitively refused  to  deliver  any  coal,  and  on  the  3rd  of  July  the  plaintiffs  brought 
an  action  for  this  breach. 

At  the  trial,  which  took  place  on  the  13th  of  August,  the  plaintiffs  proved  that 
the  price  of  coal  had  risen  during  the  whole  period  since  the  beginning  of  May, 
and  was  still  rising.  No  evidence  was  given  to  shew  whether  the  plaintiffs  could 
have  gone  into  the  market  and  obtained  a  new  contract  for  coals. 

Eeld^  that  in  the  absence  of  evidence  on  the  part  of  the  defendant  that  the 
plaintiffs  could  have  obtained  a  new  contract  on  such  terms  as  to  mitigate  their 
losSf  the  true  measure  of  damages  was  the  sum  of  the  differences  between  the 
contract  price  and  the  market  price  at  the  several  periods  for  delivery,  notwith- 
standing that  the  last  period  had  not  elapsed  when  the  action  was  brought,  or 
when  the  cause  was  tried. 

Declaration  that  tlie  plaintiffs  bargained  and  agreed  with  the 
defendant  to  buy  of  him,  and  the  defendant  agreed  to  sell  to  the 
plaintiffs,  3000  tons  of  coal,  at  8s.  per  ton,  less  2 J  per  cent, 
discount,  to  be  delivered  during  the  months  of  May,  June, 
July,  and  August,  1872,  at  the  defendant's  colliery,  Hindley 
Green,  St.  Helens  ;  that  all  conditions  were  fulfilled,  and  all  things 
happened,  and  all  times  elapsed  necessary  to  entitle  the  plaintiffs 
to  have  the  coal  delivered  as  aforesaid  ;  yet  the  defendant  did  not 
deliver  the  coal  to  the  plaintiffs,  and  refused  to  deliver  the  same  ; 
whereby  the  plaintiffs  had  been  deprived  of  the  profit  which  would 
have  accrued  to  them  from  the  delivery  of  the  same,  and  had  been 
prevented  from  performing  a  contract  made  by  them  with  W.  B. 
for  the  sale  to  him  of  the  coal  at  greatl}^  increased  prices,  which 
last-mentioned  contract  was  made  on  the  faith  of  the  agreement 
with  the  defendant ;  and  by  reason  of  the  premises  the  plaintiffs 
had  become  and  were  liable  to  W.  B.  for  damages  for  the  non-per- 
formance of  the  last-mentioned  contract.    Claim,  1000/. 

Picas,  1,  that  it  was  not  agreed  as  alleged  ;  2,  a  denial  of  the 
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1873  alleged  breach ;  3,  that  before  breach  the  plaintiffs  exonerated  and 
KopER  discharged  the  defendant  from  performance  of  the  agreement; 
"OHNSON    ^»  plaintiffs  were  not  ready  and  willing  to  accept  the 

goods  according  to  the  terms  of  the  agreement ;  5,  that  the  plain- 
tiffs were  not  ready  and  willing  to  pay  for  the  goods  according  to 
the  terms  of  the  agreement ;  6,  that  the  alleged  agreement  was 
contained  in  certain  letters  written  by  and  between  and  signed  by 
the  plaintiffs  and  the  defendant  respectively,  and  was  made  sub- 
ject to  certain  terms  and  conditions  then  agreed  upon  by  and 
between  the  plaintiffs  and  the  defendant,  and  contained  therein, 
that  is  to  say,  upon  the  terms  or  conditions  that  the  plaintiffs 
should  pay  cash  for  the  goods  before  delivery  thereof  by  the  de- 
fendant, or  should  furnish  the  defendant  with  references  satisfac- 
tory to  the  defendant  of  the  plaintiffs'  solvency  and  means;  that 
although  all  conditions  were  fulfilled,  and  all  things  happened,  and 
all  times  elapsed  necessary  to  entitle  the  defendant  to  a  perform- 
ance by  the  plaintiffs  of  their  promise,  yet  the  plaintiffs  did  not  nor 
would  pay  to  the  defendant  cash  for  the  goods  before  delivery 
thereof,  and  did  not  nor  w^ould  furnish  the  defendant  with  refe- 
rences satisfactory  to  the  defendant  of  the  plaintiffs'  solvency  and 
means ;  and  that  the  defendant  was  prevented  from  performing  the 
agreement  on  his  part  by  the  said  neglect  and  default  of  the  plain- 
tiffs.   Issue  thereon.  (1) 

The  cause  was  tried  before  Brett,  J.,  at  the  last  Summer  Assizes 
at  Liverpool.  The  plaintiffs  are  colliery  proprietors  and  coal  mer- 
chants carrying  on  business  at  Ackhurst  Hall  Colliery,  near  Wigau, 
and  also  at  Manchester.  The  defendant  is  a  colliery  proprietor  at 
Hindley  Green,  St.  Helen's.  In  April,  1872,  a  negotiation  took 
place  between  the  plaintiffs  and  the  defendant  for  the  sale  by  the 
latter  to  the  former  of  3000  tons  of  coal  to  be  delivered  in  equal 
monthly  quantities  during  the  months  of  May,  June,  July,  and 
August.  Subsequently,  the  following  correspondence  passed  be^ 
tween  the  parties  : — 

April  18th,  1872.  Defendant  to  plaintiffs :  "  I  beg  to  inform  you 
that  my  lowest  price  for  coal  at  pit  is  8s.  6d,  per  ton,  less  2^  per 

(1)  There  was  also  a  demurrer  to  the  sixth  plea  :  but  by  order  of  Willes,  J., 
the  issues  of  fact  were  first  tried. 
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cent,  discount ;  but  could  not  bind  myself  to  supply  the  quantity  1873 
named."  Roper 

April  25tli,  1872.  Defendant  to  plaintiffs :  "  According  to  my  johnson. 
promise  to-day,  I  now  offer  you  3000  tons  of  coal  to  be  delivered 
during  the  months  of  May,  June,  J uly,  and  August,  at  8s.  6d.  per 
ton,  less  2J  per  cent  discount,  at  my  colliery,  Hindley.    This  offer 
to  remain  open  until  Monday  next." 

April  26th,  1872.  Plaintiffs  to  defendant :  "  We  hereby  accept 
your  offer  of  3000  tons  of  Wigan,  4  and  5  foot  coal,  at  8s.  Qd.  per 
ton,  less  2J  per  cent,  discount,  at  your  siding,  Hindley  Green,  to  be 
taken  during  the  months  of  May,  June,  July,  August,  and  Sep- 
tember next.  We  have  added  September,  in  accordance  with  the 
arrangement  entered  into  personally  yesterday." 

April  27tb,  1872.  Defendant  to  plaintiffs  :  "  I  can  only  deliver 
during  the  months  of  May,  June,  July,  and  August,  and  to  be 
exempt  in  case  of  strikes  and  accidents.  As  you  are  strangers  to 
me,  I  shall  require  cash  or  a  satisfactory  reference." 

April  29th,  1872.  Plaintiffs  to  defendant :  We  agree  to  take 
delivery  in  the  months  named,  viz.  May,  June,  July,  and  August, 
although  we  think  it  rather  strange,  after  the  previous  under- 
standing. W^ith  regard  to  references,  you  had  better  make  your 
own  inquiries  about  us  ;  and,  if  they  do  not  result  satisfactory,  we 
will  pay  cash." 

April  30th,  1872.  Plaintiffs  to  defendant:  Your  favour  of 
this  morning  is  to  hand.  (1)  We  think  you  are  giving  yourself 
unnecessary  trouble.  We  thought  you  would  make  the  usual 
inquiry  through  your  bankers.  However,  we  beg  to  refer  you  to 
the  Manchester  and  Liverpool  District  Bank,  Wigan.  We  purpose 
taking  the  coal  in  regular  daily  quantities  in  your  waggons,  and 
propose  sending  you  instructions  in  the  course  of  next  week." 

May  31st,  1872.  Defendant  to  plaintiffs  :  "  As  you  have  not 
taken  the  coal  according  to  arrangement,  you  must  consider  the 
contract  cancelled." 

June  1st,  1872.  Plaintiffs  to  defendant:  "Yours  of  the  31st 
ultimo  duly  received,  in  which  you  say  that  the  contract  for 
3000  tons  coal  must  be  considered  cancelled.   In  reply,  we  beg  to 


(1)  The  letter  referred  to  was  not  put  iu. 
Vol.  Vlll.  E 
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1873       say  that  we  are  not  aware  of  any  circumstances  to  justify  the 
EoPEE      same,  and  therefore  consider  the  contract  as  still  in  force." 
roHNsoN  I'laintiffs  to  defendant :  "  We  beg  to  inform 

you  that  we  have  ordered  twenty-five  waggons  to  be  sent  to  your 
colliery,  which  be  good  enough  to  load  and  forward  to  Garston  to 
our  order.  The  waggons  will  be  kept  constantly  running,  so  that 
deliveries  will  be  steadily  taken." 

June  11th,  1872.  Defendant  to  plaintiffs:  am  in  receipt  of 
your's  of  yesterday,  and  beg  to  state  I  shall  not  load  your  waggons 
if  sent  to  my  colliery.  The  terms  of  my  offer  in  my  letter  to 
you  of  the  25th  of  April  last  not  having  been  accepted,  I  cannot 
now  supply  you  with  coal  until  the  price  and  conditions  are  first 
arranged.  I  left  the  matter  open  from  the  25th  of  April  to  the 
31st  of  May,  to  enable  you  to  accept  my  proposal.  You  not 
having  done  so,  I  wrote  you  on  the  latter  date  to  the  effect  that 
you  might  consider  our  negotiation  as  to  the  3000  tons  at  an 
end." 

June  12th,  1872.  Plaintiffs  to  defendant ;  We  are  in  receipt 
of  your  favour  of  the  11th.  The  3000  tons  of  coal  bought  from 
you  are  already  sold,  and  we  have  sent  waggons  to  your  colliery 
to  be  filled ;  in  default  of  which,  we  shall  charge  you  with 
demurrage,  as  we  consider  that  nothing  has  occurred  to  invalidate 
the  contract." 

June  15th,  1872.  Plaintiffs  to  defendant:  "We  have  forwarded 
to  Swan  Lane  Colliery  nine  wagons,  which  arrived  at  your  siding 
yesterday.  Be  good  enough  to  load  them  on  our  account,  and 
give  them  quick  dispatch,  as  we  have  a  vessel  waiting  to  be 
filled." 

June  19th,  1872.  Plaintiffs'  attorneys  to  defendant :  "  Messrs. 
Eoper  &  Cc  have  consulted  us  upon  the  subject  of  your  breach  of 
contract  relative  to  3000  tons  of  coal ;  and  we  beg  to  inform  you 
that,  unless  the  amount  of  the  damage  sustained  by  our  clients, 
300Z.,  be  paid  to  us  by  Friday  next,  a  writ  will  be  issued 
against  you." 

The  defendant  replied,  referring  to  his  solicitor ;  and  the  writ 
in  this  action  was  issued  on  the  3rd  of  July. 

The  plaintiffs  claimed  to  be  entitled  to  damages  estimated 
according  to  the  advance  in  the  market-price  of  coal  at  the 
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various  periods  at  which  the  coal  contracted  for  should  have  been  1^73 
delivered,  viz.  in  equal  monthly  quantities,  750  tons  in  each  of  the  Eoper 
four  months  of  May,  June,  July,  and  August.   It  was  proved  that,  joimsoN, 
from  the  14th  to  the  29th  of  May,  the  market-price  of  coal  had 
advanced  (in  Liverpool  where  the  contract  was  made,)  6d.  per  ton  ; 
between  the  29th  and  31st,  Is.  6d.  per  ton  ;  between  the  1st  and 
30th  of  June,  2s.  per  ton;  between  the  1st  and  15th  of  July, 
2s.  6d.  per  ton ;  between  the  15th  and  19th,  3s.  6d.  per  ton ; 
between  the  19th  of  July  and  the  15th  of  August,  5s.  per  ton; 
and  between  that  day  and  the  31st  of  August,  it  was  estimated 
that  the  rise  would  be  10s.  per  ton.    The  trial  tooh  j^lace  on  the 
Idth  of  August,   In  addition  to  this,  the  plaintiffs  claimed  a  sum 
for  waggon  expenses  or  demurrage  (1),  their  whole  claim,  amount- 
ing to  505Z.  2s.  M. 

For  the  defendant  it  was  insisted  that,  the  plaintiffs  not  having 
taken  any  coal  in  all  the  month  of  May,  the  defendant  was 
entitled  to  declare  the  contract  at  an  end  ;  that,  assuming  the 
plaintiffs  to  be  entitled  to  recover  anything,  the  utmost  damages 
they  could  claim  would  be  the  difference  between  the  contract- 
price  and  market-price  of  coal  on  the  day  on  w^hich  the  defendant 
refused  to  perform  the  contract ;  and  that,  at  all  events,  they  were 
not  entitled  to  speculate  upon  the  possible  rise  in  the  market 
after  the  day  of  trial. 

A  verdict  was  taken  for  the  plaintiffs  for  505Z.  2s.  bd,,  subject  to 
leave  reserved  to  the  defendant  to  enter  a  verdict  for  him  or  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  the  plaintiffs,  not 
having  performed  the  contract  by  taking  any  coal  in  May,  were 
not  entitled  to  recover ;  or  to  reduce  the  damages  to  such  sum  as 
the  Court  should  direct. 

A  rule  having  been  obtained  accordingly, 

HolJcer,  Q.G.y  and  Dixon,  shewed  cause.  The  first  branch  of 
the  rule  is  disposed  of  by  Bim]pson  v.  Griijpin  (2),  which  was 
decided  in  the  Queen's  Bench  after  this  rule  was  granted.  There, 
the  defendants  agreed  to  supply  the  plaintiffs  with  from  6000  to 
8000  tons  of  coal,  to  bo  delivered  into  the  plaintiffs'  waggons  at 

(1)  This  claim  was  abandoned  on  the  ari^uiucut  of  the  rule. 
(2)  Law  Rep.  8  Q.  B.  14. 

K  2  2 
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1873  the  defendants'  collieries,  in  equal  monthly  quantities,  during  the 
EoPEE  period  of  twelve  months,  at  5s.  6d.  per  ton.  During  the  first 
OHNSON  iiionth  the  plaintiffs  sent  waggons  to  receive  only  158  tons.  Im- 
mediately after  the  first  month  had  expired,  the  defendants  in- 
formed the  plaintiffs  that,  as  the  plaintiffs  had  taken  only  158 
tons,  the  defendants  would  annul  the  contract.  The  plaintiffs 
refused  to  allow  the  contract  to  be  annulled,  but  the  defendants 
declined  to  deliver  any  more  coal.  The  Court  held  that  the 
breach  by  the  plaintiffs  in  taking  less  than  the  stipulated  quantity 
during  the  first  month  did  not  entitle  the  defendants  to  rescind 
the  contract. 

[Eerschell,  Q.C.,  admitted  that  he  could  not  in  this  Court  argue 
in  support  of  the  first  branch  of  the  rule,  but  must  confine  himself 
'  to  the  reduction  of  damages.] 

There  was  a  complete  contract  on  the  29th,  or  at  the  latest  on 
the  30th  of  April,  under  which  the  plaintiffs  bound  themselves  to 
take  and  the  defendant  bound  himself  to  deliver  750  tons  of  coal 
in  each  of  the  months  of  May,  June,  July,  and  August.  The  jury 
have  assessed  the  damages  at  the  difference  between  the  contract- 
price  and  the  market-price  at  each  of  the  periods  when  the  coal 
ought  to  have  been  delivered.  It  will  be  said  that  the  damages 
should  have  been  assessed  at  the  difference  of  price  on  the  31st  of 
May,  when  the  defendant  intimated  to  the  plaintiffs  that  they 
must  consider  the  contract  cancelled.  But  the  defendant  clearly 
had  no  right  to  repudiate  the  contract  because  the  plaintiffs  had 
not  taken  any  coal  in  the  month  of  May.  That  is  settled  by 
Simpson  v.  Crijpjoin.  (1)  If  the  plaintiffs  had  waited  until  the 
end  of  August  before  they  brought  their  action,  it  would  be  con-> 
ceded  that  they  would  have  been  entitled  to  recover  the  whole 
damages  which  the  jury  have  given.  Why  should  the  fact  of  the 
action  having  been  brought  before  that  time,  upon  the  principle 
laid  down  in  Hochster  v.  De  la  Tour  (2)  and  Danube  and  Black 
Sea  Company  v.  Zenos  (3),  the  defendant  having  definitively  re- 
fused to  perform  the  contract,  make  any  difference  ?  In  Simpson 
V.  Crispin  (1),  the  action  was  brought  at  the  end  of  the  sixth 


(1)  Law  Eep.  8  Q.  B.  14.  (2)  2  E.  &  B.  678;  22  L.  J.  (Q.B.)  455. 

(3)  n  C.  B.  (N.S.)  152  ;  13  C.  B.  (N.S.)  825  ;  31  L.  J.  (CP.)  84,  284. 
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moritli.  In  the  then  state  of  the  market,  it  was  impossible  for  1873 
the  plaintiffs  to  obtain  a  new  forward  contract  upon  such  favourable  Eoper 
terms:  the  ordinary  rule,  therefore,  cannot  apply  to  such  a  case.  Johnson. 
In  Broun  y.  MuUer  (1),  the  plaintiff  bought  of  the  defendant 
500  tons  of  iron,  to  be  delivered  in  about  equal  proportions  in 
September,  October,  and  November,  1871.  In  August,  1871,  the 
defendant  gave  notice  that  he  did  not  intend  to  deliver  any  iron. 
In  December,  the  plaintiff  commenced  an  action  for  non-delivery, 
and  claimed  as  damages  the  difference  on  the  30th  of  ISTovember 
between  the  contract  and  market  prices  of  the  iron :  and  it  was 
held  that  the  proper  measure  of  damages  was  the  sum  of  the 
differences  between  the  contract  and  market  prices  of  one  third  of 
500  tons  on  the  30th  of  September,  the  31st  of  October,  and  the 
SOth  of  November  respectively.  It  is  true  that  the  period  for  the 
delivery  of  the  last  of  the  iron  had  expired  at  the  time  of  action 
brought;  but  in  all  other  respects  that  case  is  wholly  undistin- 
guishable  from  the  present.  Kelly,  C.B.,  in  giving  judgment, 
says  (2) :  "  The  case  of  Frost  v.  Knight  (3)  has  been  referred  to 
as  shewing  that  there  is  a  difference  between  cases  where  the 
contract  is  treated  as  still  subsisting  and  where  it  is  treated  as  at 
an  end.  Now,  the  plaintiff  might,  if  he  had  so  elected,  have 
treated  the  contract  as  at  an  end  when  the  defendant  announced 
his  intention  to  break  it.  But  that  is  a  matter  of  election  on  the 
plaintiff's  part ;  and,  even  although  he  had  elected  thus  to  treat 
the  contract,  yet,  in  considering  the  question  of  damages,  they 
would  still  be  estimated  with  reference  to  the  times  at  which  the 
contract  ought  to  have  been  performed,  that  is,  in  this  case,  at  the 
end  of  the  months  of  September,  October,  and  November." 
Martin,  B.,  says  :  In  deference  to  authority,  I  come  to  the  same 
conclusion.  But,  for  my  part,  I  should  have  been  disposed  to 
think  that  the  damages  ought  to  have  been  estimated  once  for 
all  when  a  complete  breach  of  the  contract  had  been  committed. 
But  the  cases  of  Boorman  y.  Nash  (4)  and  Josling  v.  Irvine  (5) 
decide  the  matter."    And  Channel],  B.,  said :  "  I  by  no  means 

(1)  Law  Rep.  7  Ex.  319.  (4)  9  B.  ^  C.  1  IT.. 

(2)  Law  llcp.  7  Ex.  at  p.  323.  (5)  G  11.  &  N.  512;  30  L.  J.  (Ex.) 

(3)  Law  Rep.  5  Ex.  322 ;  in  error,  78. 
Law  Rep.  7  Ex.  111. 
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1873  desire  to  interfere  with  the  rule  that,  where  there  is  a  contract  to 
RoPEK  ~  deliver  goods  on  a  specific  day,  the  proper  measure  of  damages  is 
the  difference  on  that  day  between  the  market  and  contract  prices. 
But,  where  the  contract  is  to  deliyer  in  parcels  at  definite  but 
different  times,  as  here,  at  the  end  of  the  three  months  of  Sep- 
tember, October,  and  November,  there  I  think  the  difference 
should  be  taken  at  the  end  of  each  period.  The  cases  of  Boorman 
V.  Nash  (1)  oMdi^  Josling  v.  Irvine  (2)  are  express  on  this  point." 

Herschell,  Q.G.,  and  Baylis,  in  support  of  the  rule.  Having 
elected  to  treat  the  contract  as  at  an  end  by  bringing  their  action 
(on  the  3rd  of  July),  the  damages  are  to  be  assessed  with  reference 
to  the  price  at  which  the  plaintiffs  might  have  gone  into  the 
market  on  that  day  and  obtained  a  contract  for  coal  of  the  parti- 
cular description. 

[Brett,  J.  What  evidence  was  there,  or  what  probability,  that 
they  could  have  obtained  a  contract  for  forward  deliveries  at  the 
market-price  of  that  day  ?] 

The  onus  of  proving  the  damage  they  had  sustained  lay  upon 
the  plaintiffs.  Broivn  v.  MuUer  (3)  is  no  authority  here :  the 
action  there  was  not  brought  until  the  period  for  the  last  delivery 
had  elapsed :  consequently,  the  dicta  relied  on  were  unnecessary 
and  obiter.  And  even  there,  Bramwell,  B.,  who  had  left  the 
Court  before  the  judgment  was  pronounced,  seems  to  have  thought 
that  the  plaintiff  ought  to  have  endeavoured  to  get  a  new  contract 
as  soon  as  there  was  a  complete  breach.  He  says  in  the  course  of 
the  argument  (4) :  "  Quite  apart  from  EocJister  v.  De  la  Tour  (5)^ 
there  was  an  absolute  breach  at  the  end  of  September.  Ought  not 
the  plaintiff,  either  when  the  defendant  repudiated  or  at  the  end 
of  the  first  month,  to  have  endeavoured  to  provide  himself  with 
another  contract  ?"  Hochster  v.  De  la  Tour  (5)  was  the  first  case 
that  started  this  description  of  question.  A  different  rule  was 
acted  upon  in  Phill^otts  v.  Evans.  (6  ) 

[Keating,  J.    In  the  earlier  part  of  his  judgment  in  Brown 
V.  Midler  (7),  Kelly,  C.B.,  says  that  the  plaintiff  was  not  bound  to 

(1)  9  B.  &  C.  145.  (5)  2  E.  &  B.  678 ;  22  L.  J.  (Q.B.) 

(2)  6  H,  &  N.  512 ;  30  L.  J.  (Ex.)  78.  455. 
(3;  La  AT  Hep.  7  Ex.  319.  (6)  5  M.  &  W.  475, 
(4)  L  .w  Rep.  7  Ex.  at  p.  320.               (7)  Law  Eep.  7  Ex.  at  p.  332. 
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go  into  the  market  when  the  first  breach  took  place  and  endeavour  1873 
to  obtain  a  similar  contract,  which  might  or  might  not  turn  out  to  Roper 
be  beneficial,  and  which  might  in  one  event  give  the  defendant  a  johnsox. 
right  to  complain. 

Beett,  J.  You  are  arguing  for  what  Martin,  B,,  wished  was  the 
rule  ;  but  all  the  three  judges  gave  deliberate  judgments  the  other 
way.] 

This  point  did  not  arise  in  that  case.  Here,  the  Court  may 
fairly  assume  that  the  plaintiffs  might  have  obtained  a  contract  at 
the  price  of  the  day  on  which  the  action  was  brought ;  con- 
sequently, the  damages  should  be  estimated,  at  the  highest,  at  an 
advance  of  2s.  6d.  per  ton  on  2250  tons ;  the  plaintiffs  not  being 
entitled  to  claim  in  respect  of  the  non-delivery  of  750  tons  in 
May.  Even  according  to  the  plaintiffs'  view,  there  was  no  actual 
advance,  at  the  time  the  action  was  commenced,  beyond  5s.  per 
ton,  '  Contracts  for  forward  delivery  are  by  no  means  rare.  Such 
contracts  were  made  in  Hoare  v.  JRennie  (1)  and  Simpson  v. 
Cripjoin,  (2) 

G.  Bussell,  Q.C.,  intimated  his  willingness  to  consent  to  a  reduc- 
tion of  the  damages,  at  the  suggestion  of  the  Court,  to  400Z. 

Kea-TING,  J.  The  question  in  this  case  arises  upon  a  contract 
by  which  the  defendant  agreed  to  deliver  coals  to  the  plaintiffs  at 
certain  specified  periods,  at  8s.  6d.  per  ton.  The  quantity  to  be 
delivered  was  3000  tons,  and  the  deliveries  were  to  take  place  in 
the  months  of  May,  June,  July,  and  August,  1872.  There  was 
some  controversy  as  to  the  facts ;  but  there  can  be  no  doubt  that 
the  defendant,  soon  after  the  contract  was  entered  into,  intimated 
his  determination  not  to  perform  it ;  and  it  seems  to  be  agreed 
that,  at  all  events,  that  repudiation  of  the  contract  was  accepted 
by  the  plaintiffs  on  the  3rd  of  July,  when  they  brouglit  this  action 
for  the  non-performance  of  it.  The  difficulty  as  to  the  measure 
of  damages,  or  rather  as  to  the  principle  on  which  the  damages  are 
to  be  assessed,  arises  from  the  circumstance  of  the  time  for  delivery 
of  the  coal  extending  over  the  whole  of  the  niontli  of  August.  Had 
the  action  been  delayed  until  after  the  expiration  of  the  time  for 
the  completion  of  the  contract,  we  should  have  entertained  but 

(1)  5  H.  &  N.  19  ;  29  L.  J.  (Ex.)  73.  (i')  Law  Rep.  8  Q.  B.  14. 
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1873  little  doubt ;  for,  the  case  would  then  have  been  distinctly  within 
IjoPER  '  the  authority  of  Brown  v.  Mutter  (1),  and  we  should  have  con- 
FoHNsoN  sidered  ourselves  bound  by  that  decision.  But  the  difficulty  here 
arises  from  the  fact  of  the  action  having  been  brought  on  the  3rd 
of  July.  In  Brown  v.  Mutter  (1)  it  was  clearly  decided  that, 
where  the  contract  is  for  the  delivery  of  goods  in  equal  proportions 
in  a  given  number  of  months,  and  the  action  for  non-delivery  is 
not  brought  until  after  the  expiration  of  the  period  stipulated  for 
the  last  delivery,  the  proper  measure  of  damages  is  the  sum  of  the 
differences  between  the  contract  and  market-prices  on  the  last  day 
of  each  month  respectively.  That  was  the  proper  measure  of 
damages  there.  But  here  the  breach  occurred  before  the  end  of 
the  period  over  which  the  contract  extended ;  and  the  question  is, 
what  is  the  proper  measure  of  damages  in  such  a  case.  Mr. 
Herschell  in  his  very  able  argument  insisted  that  the  true  measure 
is  the  loss  which  had  resulted  to  the  plaintiffs  at  the  time  of  such 
breach,  and  that  the  mode  of  ascertaining  the  amount  of  such  loss 
is  to  inquire  upon  what  terms  the  plaintiffs  could  have  gone  into 
the  market  and  obtained  a  similar  contract  on  that  day.  That, 
it  is  said,  is  the  true  and  the  only  measure  of  damages  in  such  a 
case ;  and  hence  it  is  contended  that  it  was  incumbent  on  the 
plaintiffs  here  to  give  evidence  of  loss  ascertained  in  that  manner, 
by  shewing  what  would  be  the  difference  between  the  contract- 
price  and  the  price  at  which  they  could  have  obtained  a  similar 
contract  on  the  day  of  the  breach,  or  that  they  were  unable  to 
obtain  such  a  contract  at  all.  Now,  it  appears  to  me  that  the 
plaintiffs  cannot  be  called  upon  to  give  evidence  of  that  sort.  The 
rule  laid  down  by  the  Court  of  Exchequer  in  Brown  v.  Mutter  (1) 
is  to  be  applied  to  the  present  case  cy  pres.  The  judges  there  in 
reality  did  go  into  the  question  which  arises  here ;  and  the  Lord 
Chief  Baron,  and  Martin  and  Channell,  BB.,  pronounced  opinions 
which  are  distinctly  in  favour  of  the  plaintiffs  in  this  case.  Mr. 
Herschell  is  undoubtedly  justified  in  saying  that  those  judgments 
are  to  a  certain  extent  obiter.  Still  they  come  to  us  recommended 
by  very  high  authority ;  and  I  am  disposed  to  concur  in  them. 
The  difficulty  which  presents  itself  here  is  introduced  by  the  com- 
paratively recent  case  of  Hoclister  v.  De  la  Tour  (2),  the  first  case 
(1)  Law  Eep.  7  Ex.  319.  (2)  2  E.  &  B.  678;  22  L.  J.  (Q.B.)  455. 
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wliicli  decided  that,  in  the  case  of  an  executory  contract,  the  1873 
refusal  of  one  party  to  perform  the  contract  would  justify  the  other  Eopee^ 
in  at  once  treating  such  refusal  as  a  breach,  and  suing  for  damages,  jq^'^^q-^ 
That  case  has  been  distinctly  recognized  on  many  subsequent  occa- 
sions, and  we  must  now  assume  it  to  be  law.  It  has  undoubtedly 
introduced  a  difficulty  in  the  assessment  of  damages  in  similar 
cases.  It  was  followed  in  Frost  y.  Knight  (1)  in  the  Court  of  Ex- 
chequer, and  the  Exchequer  Chamber  (2)  also  professed  to  act 
upon  it.  It  was  not  necessary  in  either  case  to  decide  what  the 
damages  actually  were  in  moneys  numbered.  But  we  are  not  left 
without  some  light  upon  the  subject  ;  for,  Cockburn,  C.J.,  lays 
down  the  rule  which  I  for  one  am  prepared  to  act  upon  here,  and 
in  the  same  terms  in  which  it  was  laid  down  by  the  three  judges  in 
Brown  v.  MuUer  (3),  viz.  that  the  periods  of  time  at  which  the  dif- 
ference of  price  on  a  contract  of  this  kind  is  to  be  taken,  are  the 
periods  of  time  at  which  the  deliveries  would  have  taken  place  had 
the  contract  been  performed.  Cockburn,  C.J.,  in  delivering  what 
must  be  assumed  to  be  the  judgment  of  the  whole  Court  of  Ex- 
chequer Chamber  in  Frost  v.  Kniglit  (4),  says :  The  law  with 
reference  to  a  contract  to  be  performed  at  a  future  time,  where  the 
party  bound  to  performance  announces  prior  to  the  time  his  inten- 
tion not  to  perform  it,  as  established  by  the  cases  of  Hochster  v. 
De  la  Tour  (5)  and  The  Danube  and  Blade  Sea  Company  v.  Zenos  (6) 
on  the  one  hand,  and  Averij  v.  Bowden  (7),  Reid  v.  Roshms  (8), 
and  Barrich  v.  Buba  (9),  on  the  other,  may  be  thus  stated.  The 
promisee,  if  he  pleases,  may  treat  the  notice  of  intention  as  in- 
operative, and  await  the  time  when  the  contract  is  to  be  executed, 
and  then  hold  the  other  party  responsible  for  all  the  consequences 
of  non-performance :  but,  in  that  case,  he  keeps  the  contract  alive 
for  the  benefit  of  the  other  party  as  well  as  his  own ;  he  remains 
subject  to  all  his  own  obligations  and  liabilities  under  it,  and 
enables  the  other  party  not  only  to  complete  the  contract,  if  so 
advised,  notwithstanding  his  previous  repudiation  of  it,  but  also  io 

(1)  Law  r.ep.  5  Ex.  322.     '  (G)  13  C.  B.  (N.S.)  82.");  31  L.  J. 

(2)  Law  Hep.  7  Ex.  11 L  (CP.)  284. 

(3)  Law  Eep.  7  Ex.  310.  (7)  5  E.  &  r>.  Il  l  ;  20  L.  J.  (Q.ll)  3. 

(4)  Law  Rep.  7  Ex.  at  p.  112.  (8)6   E.  &   1^.953;    2G    L.  J. 

(5)  2        13.078;  22  L.  J.(Q.B.)  155.     (Q.Il)  3. 

(9)  2  C.  B.  (N.«.)  503;  2G  L.  J.  (CB.)  280. 
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1873  take  advantage  of  any  supervening  circumstance  which  would 
RopEE  justify  him  in  declining  to  complete  it.  On  the  other  hand,  the 
oHNsoN  pi'oiiiisee  may,  if  he  thinks  proper,  treat  the  repudiation  of  the 
other  party  as  a  wrongful  putting  an  end  to  the  contract,  and  may 
at  once  bring  his  action  as  on  a  breach  of  it ;  and  in  such  action  he 
will  be  entitled  to  such  damages  as  would  have  arisen  from  the 
non-performance  of  the  contract  at  the  appointed  time."  And  he 
adds  this  qualification, — "  Subject,  however,  to  abatement  in 
respect  of  any  circumstances  which  may  have  afforded  him  the 
means  of  mitigating  his  loss."  Tiiat  seems  to  me  to  get  rid  of  the 
argument  urged  on  the  part  of  the  defendant,  viz.  that  the  true 
and  only  measure  of  damages  in  such  a  case  as  this  is,  the  loss 
which  the  plaintiffs  have  sustained  in  consequence  of  the  defend- 
ant's failure  to  perform  the  contract ;  that  the  mode  of  estimating 
that  loss  is  by  ascertaining  the  difference  between  the  contract- 
price  and  the  price  at  which  the  plaintiffs  might  have  obtained  a 
new  contract  on  the  day  of  the  admitted  breach ;  and  that  it  was 
for  the  plaintiffs  to  shew  what  that  difference  was,  either  by  having 
entered  into  such  a  contract,  or  by  proof  of  their  inability  to 
obtain  one.  It  seems  to  me  that,  when  the  plaintiffs  have  shewn 
that  there  has  been  a  distinct  breach  of  the  contract  on  the 
part  of  the  defendant,  and  have  further  shewn  that  at  the 
periods  at  which  the  coal  should  have  been  delivered,  they  could 
only  have  obtained  them  at  an  advanced  price,  they  were  entitled 
to  the  difference  between  that  advanced  price  and  the  contract- 
price,  unless  the  defendant  gave  evidence  that  another  similar 
contract  might  have  been  obtained  on  more  mitigated  terms.  For 
instance,  if  there  had  been  a  fall  in  the  market,  or  any  other  cir- 
cumstance calculated  to  diminish  the  loss,  it  would  be  for  the 
defendant  to  shew  it.  This  is  the  best  conclusion  I  have  been  able 
to  arrive  at ;  and  it  has  the  support  of  the  opinions  of  three  judges 
of  the  Exchequer  in  Brown  v.  Midler.  (1)  I  think  it  is  the  better 
and  the  safer  rule  ;  though  I  am  free  to  confess  that  the  matter  is 
by  no  means  divested  of  difficulty, — a  difficulty  occasioned  by  the 
novel  doctrine  introduced  by  the  case  of  Hochster  v.  De  la  Tour,  (2) 
But  it  seems  to  me  that  it  is  a  rule  which  is  more  likely  to  avoid 


(1)  Law  Eep.  7  Ex.  319. 


(2)  2  E.  &  B.  678  ;  22  L.  J.  (Q.B.)  455. 
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those  difficulties  than  the  other  rule  which  has  been  suggested  by 
Mr.  Herschell. 

The  rule  will,  therefore,  be  made  absolute  to  reduce  the  damages 
to  400?.,  the  sum  agreed  upon  between  the  parties. 

Beett,  J.  This  is  an  action  brought  upon  a  contract  for  the 
purchase  and  sale  of  marketable  goods,  whereby  the  defendant 
undertook  to  deliver  them  in  certain  quantities  at  certain  specified 
times ;  and  the  action  is  brought  for  the  non-performance  of  that 
contract.  Now,  in  ordinary  cases,  the  contract  is  to  deliver  the 
goods  on  a  specified  day,  and  there  is  no  breach  until  that  day  has 
passed.  In  the  case  of  marketable  goods,  the  rule  as  to  damages 
for  breach  of  the  contract  to  deliver  is,  the  difference  between  the 
contract-price  and  the  market-price  on  the  day  of  breach.  That 
is  perfectly  right  when  the  day  for  performance  and  the  day  of 
breach  are  the  same.  Another  form  of  contract  is,  as  in  Brown  v. 
Muller  (1),  to  deliver  goods  in  certain  quantities  on  different  days. 
The  effect  of  the  judgment  in  that  case  is  that,  the  contract  being 
wholly  unperformed,  there  is  a  breach, — a  partial  breach, — on  each 
of  the  specified  days ;  such  breaches  occurring  on  the  same  days  as 
the  days  appointed  for  the  performance  of  the  several  portions  of 
the  contract.  But  the  case  of  Hochster  v.  Be  la  Tour  (2)  intro- 
duced this  qualification,  that,  where  one  party,  before  the  day  for 
the  performance  of  the  contract  has  arrived,  declares  that  he  will 
not  perform  it,  the  other  may  treat  that  as  a  breach.  That  com- 
plication has  arisen  here :  the  contract  being  for  the  delivery  of 
the  goods  on  future  specified  days,  the  defendant  has  before  the- 
time  appointed  for  the  last  delivery  declared  that  he  will  not  per- 
form the  contract,  and  the  plaintiffs  have  elected  to  treat  that  as 
a  breach  and  to  bring  their  action. 

Now,  to  entitle  a  plaintiff  to  recover  damages  in  an  action  upon  a 
contract,  he  must  shew  a  breach  and  that  he  has  sustained  damage 
by  reason  of  tliat  breach.  These  two  are  quite  distinct.  All  that 
Hochster  v.  De  la  Tour  (2)  decided  was  this,  that,  if  before  the  day 
stipulated  for  performance,  the  defendant  declares  that  he  will  not 
perform  it,  the  plaintiff  may  treat  that  declaration  as  a  breach  of 
the  contract,  and  sue  for  it.    Now  comes  the  question  whether  in 

(I)  Law  I^q).  7  Ex.  319.  (2)  2  K.  &  !>.  G78  ;  22  L.  J.  (Q.B.)  435. 


1873 


Roper 

V. 

Johnson. 
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1873  sucli  a  case  as  tliis  there  is  to  be  a  different  rule  as  to  proof  of  the 
E^opjjjj  amount  of  damage  which  the  plaintiff  has  suffered.  The  general 
rule  as  to  dama2:es  for  the  breach  of  a  contract  is,  that  the  plaintiff 
is  to  be  compensated  for  the  difference  of  his  position  from  what  it 
would  have  been  if  the  contract  had  been  performed.  In  the 
ordinary  case  of  a  contract  to  deliver  marketable  goods  on  a  given 
day,  the  measure  of  damages  would  be  the  difference  between  the 
contract-price  and  the  market-price  on  that  day.  Now,  although 
the  plaintiff  may  treat  the  refusal  of  the  defendant  to  accept  or  to 
deliver  the  goods  before  the  day  for  performance  as  a  breach,  it  by 
no  means  follows  that  the  damages  are  to  be  the  difference  between 
the  contract  price  and  the  market-price  on  the  day  of  the  breach. 
It  appears  to  me  that  what  is  laid  down  by  Cockburn,  C.J.,  in 
Frost  V.  Knight^  in  the  Exchequer  Chamber  (1),  involves  the  very 
distinction  which  I  am  endeavouring  to  lay  down,  viz.  that  the 
election  to  take  advantage  of  the  repudiation  of  the  contract  goes 
only  to  the  question  of  breach,  and  not  to  the  question  of  damages  ; 
and  that,  when  you  come  to  estimate  the  damages,  it  must  be  by 
the  difference  between  the  contract-price  and  the  market-price  at 
the  day  or  days  appointed  for  performance,  and  not  at  the  time  of 
breach.  Now,  how  does  the  Chief  Justice  deal  with  the  matter  ? 
He  deals  first  with  the  case  of  an  action  brought  after  the  day  for 
performance.  He  says :  The  promisee,  if  he  pleases,  may  treat 
the  notice  of  intention  as  inoperative,  and  await  the  time  when  the 
contract  is  to  be  executed,  and  then  hold  the  other  party  responsi- 
ble for  all  the  consequences  of  non-performance :  but,  in  that  case, 
he  keeps  the  contract  alive  for  the  benefit  of  the  other  party  as 
well  as  his  own ;  he  remains  subject  to  all  his  own  obligations  and 
liabilities  under  it,  and  enables  the  other  party  not  only  to  com- 
plete the  contract,  if  so  advised,  notwithstanding  his  previous 
repudiation  of  it,  but  also  to  take  advantage  of  any  supervening 
circumstance  which  would  justify  him  in  declining  to  complete  it." 
He  then  treats  of  the  other  case :  "  On  the  other  hand,  the  pro- 
misee may,  if  he  thinks  proper,  treat  the  repudiation  of  the  other 
party  as  a  wrongful  putting  an  end  to  the  contract,  and  may  at 
once  bring  his  action  as  on  a  breach  of  it ;  and  in  such  action  he 
will  be  entitled  to  such  damages  as  would  have  arisen  from  the 
(1)  Law  Eep.  7  Ex.  111. 
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non-performance  of  the  contract  at  the  appointed  time,"  that  is,  1873 
from  non-performance  of  the  contract  at  the  time  or  times  appointed  Roper 
for  its  performance.  That  clearly  negatives  Mr.  Herschell's  argu-  jqhnson. 
ment,  and  gives  the  rule  for  the  assessment  of  damages  in  the  way 
I  have  stated,  viz.  that  they  must  be  such  as  the  plaintiffs  would 
have  sustained  at  the  day  appointed  for  performance  of  the  con- 
tract. Then  he  goes  on  and  shews  the  real  distinction  between 
the  cases  he  has  put,—*'  Subject,  however,  to  abatement  in  respect 
of  any  circumstances  which  may  have  afforded  him  the  means  of 
mitigating  his  loss."  He  says  further :  "  The  contract  having  been 
thus  broken  by  the  promisor,  and  treated  as  broken  by  the  pro- 
misee, performance  at  the  appointed  time  becomes  excluded,  and 
the  breach  by  reason  of  the  future  non-performance  becomes 
virtually  involved  in  the  action  as  one  of  the  consequences  of  the 
repudiation  of  the  contract;  and  the  eventual  non-performance 
may  therefore,  by  anticipation,  be  treated  as  a  cause  of  action,  and 
damages  be  assessed  and  recovered  in  respect  of  it,  though  the 
time  for  performance  may  yet  be  remote.  It  is  obvious  that  such 
a  course  must  lead  to  the  convenience  of  both  parties ;  and,  though 
we  should  be  unwilling  to  found  our  opinion  on  grounds  of  con- 
venience alone,  yet  the  latter  tend  strongly  to  support  the  view 
that  such  an  action  ought  to  be  admitted  and  upheld.  By  acting 
on  such  a  notice  of  the  intention  of  the  promisor,  and  taking 
timely  measures,  the  promisee  may  in  many  cases  avert,  or  at  all 
events  materially  lessen,  the  injurious  effects  which  would  other- 
wise flow  from  the  non-fulfilment  of  the  contract ;  and,  in  assessing 
the  damages  for  breach  of  performance,  a  jury  will  of  course  take 
into  account  whatever  the  plaintiff  has  done,  or  has  had  the  means 
of  doing,  and,  as  a  prudent  man,  ought  in  reason  to  have  done, 
whereby  his  loss  has  been  or  would  have  been  diminished."  He 
uses  the  very  term  I  used  in  the  course  of  the  argument,  and  which 
Mr.  lierschell  objected  to,  viz.  "  o'uglit  to  have  doner  It  seems  to 
me  to  follow  from  that  ruling  that  the  plaintiffs  here  did  all  they 
were  bound  to  do  when  they  proved  what  was  the  difference 
between  the  contract-price  and  the  market-price  at  the  several 
(lays  specified  for  the  performance  of  the  contract,  and  that  prima 
facie  that  is  the  proper  measure  of  damages ;  leaving  it  to  the 
defendant  to  shew  circumstances  which  would  entitle  him  to  a 
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nothing  to  shew  that  the  plaintiffs  ought  to  have  or  could  have  gone 
^*        into  the  market, — a  risino-  market, — and  obtained  a  similar  contract. 

)HNSON.  '  ° 

But  I  cannot  help  thinking  that  the  Chief  Justice's  judgment  in 
the  case  last  referred  to  goes  further,  and  says  in  effect  that  tbe 
plaintiffs  were  not  bound  to  attempt  to  get  a  new  contract.  It  was 
upon  precisely  the  same  argument  that  the  Chief  Baron  in  Brown 
V.  Muller  (1)  decided  against  Mr.  Herschell  that  the  plaintiff  there, 
as  a  reasonable  man,  was  not  bound  to  make  a  forward  contract. 
Baron  Martin  held  the  same,  though  apparently  with  some 
reluctance :  but  no  doubt  is  expressed  in  the  judgment  of  Baron 
Channell.  If  we  had  been  altogether  without  authority,  I  should 
have  come  to  the  same  conclusion.  But  I  think  we  are  bound  by 
the  authority  of  Frost  v.  Knight  (2),  and  Brown  v.  Muller.  (1). 

Grove,  J.  I  have  come  to  the  same  conclusion,  notwithstand- 
ing that  I  have  entertained  considerable  doubt  during  the  argu- 
ment, particularly  upon  the  first  proposition,  as  to  which  I  desire 
not  to  pronounce  any  opinion.  Upon  the  second  point  I  entirely 
agree  with  the  rest  of  the  Court,  viz.  whether  there  was  any  evidence 
upon  which  we  could  act.  As  to  the  first  question  I  probably  should 
have  felt  myself  bound  by  the  opinions  expressed  by  the  judges  in 
Brown  v.  Muller  (1),  though  strictly  obiter ;  for  the  action  there 
was  not  brought  until  after  the  expiration  of  the  last  period  stipu- 
lated for  the  delivery  of  the  iron,  while  here,  there  was  evidence 
that  the  plaintiffs  had  accepted  the  defendant's  renunciaton  of  the 
contract,  and  had  assented  to  its  being  put  an  end  to  at  the  latest 
on  the  3rd  of  July.  But,  taking  it  upon  Mr.  Herschell's  own 
view,  his  second  proposition  clearly  was  not  made  out.  There  was 
.  an  admitted  breach :  and  the  question  was,  at  what  extra  cost  to 
themselves  could  the  plaintiffs  then  have  placed  themselves  in  the 
same  position  they  would  have  been  in  if  the  defendant  had  per- 
formed his  contract.  Was  there  any  evidence  upon  which  the 
Court  could  rely  in  support  of  the  proposition  that  the  plaintiffs 
could  at  the  time  of  the  admitted  breach  have  gone  into  the 
market  and  made  a  similar  contract  ?  I  cannot  gather  from  the 
notes  of  the  learned  judge  who  tried  the  cause  that  there  was  any 


(1)  Law  Eep.  7  Ex.  319. 
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elusion.  I  agree  that  the  market-price,  though  commonly  used  as  Eoper 

a  test,  is  not  the  only  one.    If  in  this  case  the  defendant  could  joh^sq^. 

have  shewn  that  the  plaintiffs  might  have  gone  into  the  market 

on  the  day  of  breach  and  made  a  forward  contract  at  the  then 

market-price,  and  that  they  had  not  attempted  to  avail  themselves 

of  the  opportunity,  the  jury  might  undoubtedly  have  taken  that 

into  consideration  in  reduction  of  the  plaintiffs'  loss ;  and  we 

might  have  done  so  too.    The  case  would  then  have  been  within 

the  principle  of  HoeJister  v.  De  la  Tour.  (1)   Lord  Campbell  there 

says  (2)  :  *^  It  is  much  more  rational,  and  more  for  the  benefit  of 

both  parties,  that,  after  the  renunciation  of  the  agreement  by  the 

defendant,  the  plaintiff  should  be  at  liberty  to  consider  himself 

absolved  from  any  future  performance  of  it,  retaining  his  right  to 

sue  for  any  damage  he  has  suffered  from  the  breach  of  it.  Instead 

of  remaining  idle,  and  laying  out  money  in  preparations  which 

must  be  useless,  he  is  at  liberty  to  seek  service  under  another 

employer,  which  would  go  in  mitigation  of  the  damages  to  which 

he  would  otherwise  be  entitled  for  a  breach  of  the  contract." 

And  further  on  he  says  (3) :  "  An  argument  against  the  action 

before  the  1st  of  June  (the  day  on  which  the  employment  of  the 

plaintiff  as  courier  was  to  commence)  is  urged  from  the  difficulty 

of  calculating  the  damages ;  but  this  argument  is  equally  strong 

against  an  action  before  the  1st  of  September,  when  the  three 

months  would  expire.    In  either  case,  the  jury  in  assessing  the 

damages  would  be  justified  in  looking  to  all  that  had  happened, 

or  was  likely  to  happen,  to  increase  or  mitigate  the  loss  of  the 

plaintiff  down  to  the  day  of  trial.*'    Now,  if  there  had  been  any 

materials  here  to  shew  that  at  the  time  of  the  breach  the  plaintiffs 

could  without  extraordinary  trouble  have  entered  into  a  forward 

contract  at  the  then  market  price,  the  jury  might  have  taken  them 

into  consideration  in  mitigation  of  the  damages.    But  there  was 

no  such  evidence  here ;  and  we  cannot  act  upon  any  conjecture  of 

our  own ;  we  cdn  only  deal  with  the  evidence  as  it  stood  before  the 

jury.    There  is  a  different  mode  of  dealing  in  each  particular 


(1)  2  E.  &  B.  078  ;  22  L.  J.  (Q.B.)  (2)  2  E.  Sz  W  at  \\  090. 

455.  (3)  2  v..  &  11  at  p.  COl. 


V. 

JOHNSOJf 


184  COUKT  OF  COMMON  PLEAS.  [L. 

1873  trade :  but,  upon  a  rule  to  reduce  the  damages,  we  can  only  take 
^oPER  notice  of  the  ordinary  incidents  of  a  contract.  The  expression 
mitigation  "  used  in  the  judgment  of  Cockburn,  C.  J.,  in  Frost  v. 
Knight  (1),  rather  shews  that  the  onus  of  proof  lies  on  the 
defendant.  The  plaintiffs  having  made  out  a  prima  facie  case  of 
damages,  actual  and  prospective,  to  a  given  amount,  the  defend- 
ant should  have  given  evidence  to  shew  how  and  to  what  extent 
that  claim  ought  to  be  mitigated.  No  such  evidence  was  attempted 
to  be  given.  It  is  entirely  upon  the  absence  of  that  evidence  that 
I  rest  my  judgment.  The  other  point  is  one  deserving  of  serious 
consideration.  The  opinions  of  Kelly,  C.B.,  and  Channel!,  B., 
upon  the  point,  in  Brown  v.  MuIIer  (2),  are  clear  in  favour  of 
the  plaintiffs  ;  and  Martin,  B.,  did  not  dissent,  though  he  seems  to^ 
have  assented  with  some  reluctance. 


Keating,  J.  The  result  will  be  that  the  rule  will  be  made 
absolute  to  reduce  the  damages  to  400^.,  but  discharged  as  to  the 
rest ;  and  each  party,  we  think,  should  bear  his  own  costs  of  the 
rule. 

BuJe  absolute. 

Attorneys  for  plaintiffs :  Sewell  &  Edwards,  for  Henwood  & 
Marley,  Manchester. 

Attorney  for  defendant :  John  Bichardson,  Manchester. 


(1)  Law  Eep.  7  Ex.  111. 


(2)  Law  Rep.  7  Ex.  319. 
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THE    LONDON,    CHATHAM,    AND    DOVER  RAILWAY  COMPANY,  1873 
Appellants  ;  THE  BOARD  OF  WORKS  FOR  THE  WANDSWORTH      Feb.  24. 
DISTRICT,  Respondents.  

^ct  of  Parliament,  Construction  of — Inconsistent  Provisions — Bailways  Clauses 
Consolidation  Act,  1845  (8  cfc  9  Vict.  c.  20) — London,  Chatham,  and  Dover 
Railway  (^Metropolitan  Extension^  Act,  23  &  24  Vict.  c.  clxxvii. 

By  s.  65  of  tlie  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20), 
it  is  enacted  that,  "  where,  under  the  provisions  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  the  company  are  required  to  maintain  or  keep  in 
repair  any  bridge,  &c.,  executed  by  them,  it  shall  be  lawful  for  two  justices,  on 
the  application  of  the  surveyor  of  roads,  &c.,  complaining  that  any  such  work  is 
out  of  repair,  after  not  less  than  ten  days'  notice  to  the  company,  to  order  the 
company  to  put  such  work  into  complete  repair  within  a  period  to  be  limited  for 
that  purpose," — under  a  penalty  of  5Z.  per  day. 

By  s.  2  of  the  London,  Chatham,  and  Dover  Railway  (Metropolitan  Extension) 
Act,,  1860  (23  &  24  Vict.  c.  clxxvii),  the  general  Acts  of  1845,  8  &  9  Vict.  cc.  18, 
20,  except  in  so  far  as  their  provisions  are  "  expressly  varied  or  excepted  "  by  the 
special  Act,  are  incorporated  with  the  special  Act :  and  s.  90  contains  provisions 
with  reference  to  carrying  the  railway  by  means  of  bridges  over  certain  roads, 
including  the  Clapham  Road. 

By  s.  97  of  the  special  Act  it  is  enacted  that,  if  the  company  shall  fail  to 
jrepair  and  keep  in  good  and  complete  repair  to  the  satisfaction  of  the  surveyor 
the  bridges,  &c.,  and  other  works  connected  with  crossing  the  roads  or  footpaths, 
and  if  after  notice  thereof  given  to  the  company  by  or  on  behalf  of  the  trustees, 
the  company  fail  for  three  days  to  begin  such  repairs  and  proceed  therein  with  all 
reasonable  expedition  until  the  same  shall  be  completed,  the  trustees  may  repair 
4ind  make  good  the  same,  &c. ;  and  all  the  costs,  charges,  and  expenses  incurred  in 
that  behalf  by  the  trustees  shall  be  paid  on  demand  by  the  company,  or,  on  failure 
■of  payment  for  twenty-one  days  after  such  demand,  the  same  may  be  recovered 
from  the  company,  with  costs,  in  any  court  of  competent  jurisdiction. 

Upon  an  appeal  by  tbe  company  against  an  order  of  a  magistrate  under  s.  65  of 
the  general  Act,  requiring  them  to  put  the  bridge  into  complete  repair  within  two 
calendar  months,  the  question  for  the  opinion  of  the  Court  was  whether  the  pro- 
visions of  the  general  Act  are  expressly  varied  by  those  of  the  special  Act,  so  as 
to  render  s.  65  of  the  former  inapplicable : — 

Held,  that  they  were  so  varied  ;  but  that,  inasmuch  as  the  Turnpike  Acts, 
imdcr  which  the  trustees  referred  to  in  s.  97  of  the  special  Act  acted,  had  expired, 
the  provisions  of  the  general  Act  would,  upon  such  determination  of  the  turnpike 
trust,  revive,  and  consequently  that  the  order  of  the  magistrate  was  valid. 

Appeal  from  the  decision  of  a  magistrate  pursuant  to  20  &  21 
Vict.  c.  43. 

1.  Upon  the  hearing  of  a  complaint  preferred  by  the  respond- 
VoL.  VIIL  S  2 
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1873      ents  against  the  appellants  under  s.  65  (1)  of  the  Eailways  Clauses 
London^"  Consolidation  Act,  1845  (8  &  9  Yict.  c.  20),  that  a  certain  bridge 
jSi^Dover  carrying  the  London,  Chatham,  and  Dover  Eailway  over  the 
Railway  Co.  Clapham  Eoad  was  out  of  repair  and  not  properly  maintained  by 
Wandsworth  the  appellant?,  the  police-magistrate  sitting  at  the  Wandsworth 
^Woiavs.^    Police  Court  made  an  order  requiring  the  appellants  to  put  the 
bridge  into  complete  repair  within  two  calendar  months  from  tha 
23rd  of  February,  1872,  the  day  of  the  hearing. 

2.  It  was  proved  that  the  bridge  carrying  the  London,  Chatham,, 
and  Dover  Eailway  over  the  Clapham  Eoad,  the  same  being  a 
public  highway  within  the  meaning  of  s.  46  of  the  Eailways 
Clauses  Consolidation  Act,  1845,  was  out  of  repair. 

3.  On  the  part  of  the  appellants,  the  London,  Chatham,  and 
Dover  Eailway  (Metropolitan  Extension)  Act,  1860  (23  &  24  Vict, 
c.  clxxvii),  being  the  special  Act  under  the  powers  of  which  the 
railway  and  bridge  in  question  carrying  the  railway  over  th& 
Clapham  Eoad  were  constructed,  was  put  in. 

By  s.  2  of  the  Act  it  was  enacted  that,  "  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  the  Eailways  Clauses  Consolidation  Act^ 
1845,  shall,  except  in  so  far  as  the  provisions  of  those  Acts  are 
expressly  varied  or  excepted  by  this  Act,  be  incorporated  with 
and  form  part  of  this  Act."  Sect.  90  of  the  said  Act  contains 
provisions  with  reference  to  carrying  the  railway  by  means  of 
bridges  over  certain  roads  including  the  said  Clapham  Eoad. 

By  s.  97  of  the  said  Act  it  is  enacted  that,  "  if  and  so  often  as 
the  company  shall  fail  to  repair  and  keep  in  good  and  com- 

(1)  By  8  &  9  Yict.  c.  20,  s.  65,"  where  company  to  put  such  work  into  com- 

imder  the  provisions  of  this  or  the  spe-  plete  repair  within  a  period  to  be 

cial  Act,  or  any  Act  incorporated  there-  limited  for  that  purpose    by  such 

with,  the  company  are  required  to  justices ;  and,  if  the  company  fail  tO' 

maintain  or  keep  in  repair  any  bridge,  comply  with  such  order,  they  shall 

fence,  approach,  gate,  or  other  work  forfeit  51.  for  every  day  that  they  fail 

executed  by  them,  it  shall  be  lawful  so  to  do ;  and  it  shall  be  lawful  for 

for  two  justices,  on  the'  application  of  the  justices  by  whom  any  such  penalty 

the  surveyor  of  roads,  or  of  any  two  is  imposed  to  order  the  whole  or  any 

householders,  of  the  parish  or  district  part  thereof  to  be  applied,  in  such 

where  such  work  may  be  situate,  com-  manner  and  by  such  person  as  they 

plaining  that  any  such  work  is  out  of  think  fit,  in  putting  such  work  into- 

repair,  after  not  less  than  ten  days'  repair." 
notice  to  the  company,  to  order  the 
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being  the  bridges,  walls,  screen  walls,  fences,  sewers,  drains,  and  London, 
other  works  connected  with  crossing  the  roads  or  footpaths,  and  if  ^^^£0^2^ 
after  notice  given  to  the  company  by  or  on  behalf  of  the  trustees,  Railway  Co. 
the  company  fail  for  three  days  to  begin  such  repairs  and  proceed  Wandsworth 
therein  with  all  reasonable  expedition  until  the  same  shall  be  woeks!^ 
completed,  the  trustees  may  repair  and  make  good  the  same, 
causing  as  little  obstruction  to  the  railway  in  the  progress  of  such 
repairs  as  may  be;  and  all  the  costs,  charges,  and  expenses  in- 
curred in  that  behalf  by  the  trustees  shall  be  paid,  on  demand,  by 
the  company,  or  on  failure  of  payment  for  twenty-one  days  after 
such  demand  the  same  may  be  recovered  from  the  company,  with 
full  costs  of  suit,  in  any  court  of  competent  jurisdiction." 

The  Turnpike  Act,  under  which  the  trustees  referred  to  in  tne 
97th  section  above  referred  to  were  constituted,  has  expired  (1) : 
but  this  fact  was  not  proved  before  the  magistrate. 

4.  On  the  part  of  the  appellants  it  was  contended  that  the  pro- 
visions of  the  Railways  Clauses  Consolidation  Act,  18  i5,  as  regards 
the  65th  section  of  that  Act,  are  "  expressly  varied  "  by  those  of 
the  London,  Chatham,  and  Dover  Railway  (Metropolitan  ^Exten- 
sion) Act,  1860 ;  and  that  the  65th  section  of  the  Railways  Clauses 
Consolidation  Act,  1845,  is  not  incorporated  with  and  does  not 
form  part  of  the  London,  Chatham,  and  Dover  (Metropolitan 
Extension)  Act,  1865,  and  therefore  does  not  apply. 

5.  On  the  part  of  the  respondents  it  was  contended  that  the 
provisions  of  the  97th  section  of  the  London,  Chatham,  and  Dover 
Railway  (Metropolitan  Extension)  Act,  1860,  are  cumulative  only, 

(1)  The  original  Surrey  and  Sussex  of  the  term  granted  by  the  9  Geo.  4, 

Roads  Act,  25  Geo.  3,  c.  cxvii,  was  c.  cxx.    The  9  Geo.  4,  c.  csx,  and  12 

repealed  and  re-enacted  with   some  &  13  Vict.  c.  xlvii,  were  repealed  and 

alterations  by  42  Geo.  3,  c.  Ixxvii,  re-enacted  by  13  &  14  Vict.  c.  Ixxxv, 

which  was  to  be  in  force  for  twenty-  which  was  to  continue  for  eleven  years, 

one  years.    That  Act  was  continued  And  the  13  &  14  Vict.  c.  Ixxxv  was 

for  twenty-one  years  by  58  Geo.  3,  continued  by  the  Annual  Turnpike 

c.  Ixxvi.    These  two  last-mentioned  Acts  Continuance  of  25  &  2(5  Vict. 

Acts  were  repealed  and  re-enacted  by  c.  72,  2G  &  27  Vict.  c.  94,  and  27  &  28 

9  Geo.  4,  c.  cxx,  for  twenty  years.  Vict.  c.  75,  until  November  1,  1865, 

The  9  Geo.  4,  c.  cxx,  was  amended  by  when  it  ceased  to  exist,  being  excoptc<l 

12  &  13  Vict.  c.  xlvii,  which  was  to  from  continuance  by  28  &  29  Vict, 

continue  in  force  during  the  remainder  c.  107. 
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1873      and  do  not  expressly  vary  the  provisions  of  the  Kailways  Clauses 
London,    Consolidation  Act,  1845,  and  therefore  that  the  65th  section  of 
the  latter  Act  applies. 
Eailway  Co.     The  magistrate  decided  against  the  appellants. 
Wa>-dsworth    The  question  for  the  opinion  of  the  Court  was,  whether  the 
"WoBKsT    provisions  of  the  Bail  ways  Clauses  Consolidation  Act,  1845,  are 
expressly  varied  by  those  of  the  London,  Chatham,  and  Dover 
Eailway  (Metropolitan  Extension)  Act,  1860,  so  as  to  render  the 
65th  section  of  the  ^Eailways  Clauses  Consolidation  Act,  1845, 
inapplicable. 

TF.  G,  Harrison,  for  the  appellants,  contended  that  the  65th 
section  of  the  general  Act,  8  &  9  Yict.  c.  20,  and  the  97th  section 
of  the  subsequent  special  Act  (23  &  24  Yict.  c.  clxxvii)  giving  two 
inconsistent  remedies  in  respect  of  the  same  default,  the  latter, 
inasmuch  as  it  afforded  in  itself  a  complete  and  perfect  remedy, 
must  be  held  to  be  an  express  variation  or  exception  of  the  subject- 
matter  out  of  the  former  enactment,  within  the  rule  laid  down  by 
Lord  Westbury,  C,  in  Ex  jparte  St.  Sejpuhhre,  In  re  The  West- 
minster Bridge  Act  (1)  ;  and  consequently  that  the  later  must  over- 
ride the  prior  enactment.  He  referred  to  ss.  94,  96,  and  98  of 
the  special  Act,  which  have  reference  to  works  done  in  respect 
of  roads,  and  which  he  submitted  substituted  the  judgment  of 
the  surveyor  of  the  road  trustees  for  that  of  the  magistrate ;  other- 
wise there  would  be  two  separate  tribunals  appointed  for  the 
determination  of  the  same  matter. 

WatJcin  Williams,  for  the  respondents.  The  provisions  of  the 
special  Act  have  reference  to  the  rights  of  the  trustees  of  the 
Surrey  and  Sussex  roads,  a  body  which  has  now  ceased  to  exist. 
Even  if  that  were  not  so,  there  is  no  inconsistency  in  the  two  pro- 
visions, which  might  well  have  been  contained  in  the  same  Act. 
The  difficulty  of  working  out  both  remedies,  though  it  might  give 
rise  to  inconvenience,  does  not  prevent  the  two  provisions  standing 
together. 

W,  G.  Harrison  in  reply. 

Cur.  adv.  vuU.  ' 

(1)  33  L.  J.  (Ch.)  372. 
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Works. 


The  judgment  of  the  Court  (Bovill,  C.J.,  and  Keating  and  1873 

Brett,  JJ.)  was  delivered  by  LoNDoy 

Chatham, 

Keating,  J.    This  was  an  appeal  against  an  order  by  a  maf^ris-  Dover 

.  .  ,  .      .  ,  .  /      ,  KailwayCo. 

trate  requiring  the  appellants  to  repair  withm  two  months  a  bridge  v. 
carrying  the  railway  of  the  appellants  over  a  turnpike-road  called  ^board  of™ 
the  Clapham  Eoad. 

The  order  was  made  under  the  65th  section  of  the  Kailways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  and  in  con- 
formity with  that  section.  But  it  was  contended  on  the  part  of 
the  appellants  that,  by  the  provisions  of  the  special  Act  under 
which  the  railway  was  constructed,  that  section  of  the  general  Act 
was  "  expressly  varied  or  excepted,"  so  as  to  prevent  its  operation 
in  the  present  case ;  and  the  question  submitted  to  us  is,  whether 
it  was  so  varied  or  excepted,— a  question,  undoubtedly,  of  some 
nicety. 

In  considering  the  question  how  far  an  enactment  in  a  general 
statute  is  varied  or  excepted  by  the  special  Act,  Lord  Chancellor 
Westbury  laid  down  the  following  rule,  that,  "  if  the  particular 
Act  gives  in  itself  a  complete  rule  on  the  subject,  the  ex- 
pression of  that  rule  would  undoubtedly  amount  to  an  excep- 
tion of  the  subject-matter  of  the  rule  out  of  the  general  Act:" 
Ex  f  arte  St.  Sejpulchre,  In  re  The  Westminster  Bridge  Act.  (1) 

Now,  applying  that  rule  to  the  present  case,  it  would  seem  that 
the  97th  section  of  the  special  Act,  The  London,  Chatham,  and 
Dover  Kail  way  (Metropolitan  Extension)  Act,  1860,  does  give  a 
complete  rule  on  the  subject  of  enforcing  the  repair  of  bridges, 
including  the  one  in  question ;  for,  it  provides  that  if,  after  three 
days'  notice  to  the  company,  they  do  not  begin  to  repair  the  bridge, 
and  proceed  therein  with  all  reasonable  expedition  to  complete  the 
repairs  to  the  satisfaction  of  the  surveyor  of  the  trustees  of  the 
road,  the  trustees  may  do  the  work  themselves,  and  recover  the 
cost  from  the  company.  As  long,  therefore,  as  the  trustees  of  the 
road  exist,  it  is  difficult  to  say  that  the  repairs  of  the  bridge  are 
not  effectually  provided  for  by  the  97tli  section  of  the  special  Act, 
which  would,  according  to  tlie  rule  referred  to,  dispense  with  the 


(1)  33  L.  J.  (Ch.)  372. 
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1873      provisions  of  tlie  65  th  section  of  the  Bail  ways  Clauses  Consolidation 
London,    ^ct,  1845.     Were  it  otherwise,  the  railway  company,  having 
ASfDovER  ^®P^i^6^  to  the  satisfaction  of  the  surveyor  of  the  trustees,  or,  the 
Eatlway  Co.  repairs  having  been  actually  completed  by  the  trustees  themselves, 
Wandsworth  might  be  called  upon  by  an  order  of  justices  to  repair  according  to 
"^WoBKs!^    the  requirements  of  the  surveyor  of  highways,  and  thus  be  subjected 
to  the  obligation  to  satisfy  two  different  surveyors,  possibly  differing 
as  to  the  nature  of  the  repairs  required, — a  result  which  could 
scarcely  have  been  in  the  contemplation  of  the  legislature  in 
/  passing  the  special  Act. 

If,  therefore,  we  were  to  answer  the  question  as  put,  namely, 
"whether  the  provisions  of -the  Bail  ways  Clauses  Consolidation 
Act,  1845,  s.  65,  are  expressly  varied  by  those  of  the  special  Act," 
we  should  do  so  in  the  affirmative.  But,  inasmuch  as  the  Turnpike 
Act  under  which  the  trustees  referred  to  in  the  97th  section  of  the 
special  Act  acted  has  expired,  we  are  clearly  of  opinion  that  upon 
such  determination  of  the  turnpike-trust  the  provisions "  of  the 
general  Act,  even  if  previously  suspended,  would  revive,  and  that 
the  order  made  by  the  magistrate  after  such  revival  w^ould  be 
valid. 

We  therefore  dismiss  the  appeal ;  but,  under  the  circumstances, 
without  costs. 

Appeal  dismissed. 


Attorney  for  appellants :  W.  Cleatlier. 
Attorney  for  respondents :  A.  A.  Corsellis. 
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[IN  THE  EXCHEQUER  CHAMBER.] 

McCarthy  v.  the  metropolitan  board  of  works. 

Lands  Clauses  Consolidation  Act,  1845  (8  (fe  9  Vict.  c.  18),  s.  68 — Compensation 
for  Lands  injuriously  affected — Obstruction  of  Highway. 

The  plaintiff  was  the  occupier,  under  a  lease  for  a  long  term,  of  premises  in 
the  City  of  London,  where  he  carried  on  the  business  of  a  carman  and  contractor. 
Adjacent  to  these  premises,  but  not  actually  touching  them,  a  public  highway 
being  between,  was  a  public  draw-dock  communicating  with  the  river  Thames. 
The  plaintiff  had  no  right  or  easement  to  or  in  the  dock  other  than  his  right  as 
one  of  the  public,  but  the  plaintiff's  premises,  by  reason  of  their  proximity  to 
the  dock,  and  the  access  given  thereby  to  and  from  the  river,  were  rendered 
more  valuable  either  to  sell  or  occupy,  with  reference  to  the  uses  to  which  any 
owner  might  put  them. 

The  Metropolitan  Board  of  Works,  in  constructing  the  Thames  Embankment 
under  the  powers  conferred  upon  them  by  the  Thames  Embankment  Act,  1862 
{25  &  26  Vict.  c.  93),  which  incorporates  the  Lands  Clauses  Consolidation  Act, 
1845,  filled  up  the  dock,  and  so  cut  off  the  access  from  the  river  to  the  public 
street  adjoining  the  plaintiff's  premises,  which  thereby  became,  as  premises  either 
to  sell  or  occupy  in  their  then  state,  and  with  reference  to  the  uses  to  which  any 
owner  or  occupier  might  put  them,  permanently  diminished  in  value  : — 

Eeld  (by  Kelly,  C.B.,  Blackburn,  J.,  Archibald,  J.,  and  Bramwell,  B., 
Cleasby,  B.,  dissenting,  affirming  the  judgment  of  the  Court  below),  that  the 
plaintiff's  interest  in  the  premises  was  injuriously  affected  within  the  Lands 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  18),  s.  68,  so  as  to  entitle  him  to 
compensation. 

Richet  v.  Metropolitan  By.  Co.  (Law  Rep.  2  H.  L.  175)  and  Chamherlain  v. 
West  End  of  London,  &c..  By.  Co.  (2  B.  &  S.  605,  617;  31  L.J.  (Q.B.)  201; 
32  L.  J.  (Q.B.)  173)  discussed. 

Eeeok  from  the  judgment  of  the  Court  of  Common  Pleas  on  a 
special  case  reported,  Law  Kep.  7  C.  P.  508,  where  the  facts  are 
fully  stated. 

HawJcins,  Q.C.  (Philbrich  with  him),  for  the  defendants. 

Prentice,  Q.C.  {Thesiger  with  him),  for  the  plaintiff. 

The  arguments  were  substantially  the  same  as  in  the  Court 
below,  and  may  be  sufficiently  gathered  from  the  judgments. 

The  following  cases  were  referred  to  in  addition  to  those  cited 
in  the  Court  below  and  referred  to  in  the  judgments : — London 


1872 
'  Nov.  28. 
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1872  and  North  Western  By,  Co.  y.  Smith  (1)  ;  Moore  v.  Great  Southern 
McCarthy         Western  By,  Co,  (2) ;  Tuohey  v.  Great  Southern  and  Western 

poLiTAN  Cur,  adv.  vult. 

BaARD  OP 

Works. 

Feb.  7.    The  following  judgments  were  delivered: — 

18 1  o 

Feh.  7.  Cleasby,  B.  The  question  in  this  case  is,  whether  the  plaintiff 
is  entitled  to  compensation,  under  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  by  reason  of  his  premises  being 
injuriously  affected  by  the  Thames  Embankment  made  by  the 
defendants.  I  understand  that  all  my  learned  Brothers  think  the 
plaintiff  is  so  entitled  (I  regret  that  I  cannot  agree  with  them),, 
because  the  plaintiff  appears  to  have  suffered  in  his  trade  consider- 
able damage  from  losing  the  use  of  the  river.  But  it  appears  to 
me  that  the  case  is  not  brought  within  the  words  of  the  Act  of 
Parliament,  nor  within  the  construction  which  they  have  received 
in  the  courts  and  in  the  House  of  Lords.  If  the  plaintiff  is 
entitled,  I  cannot  see  how  any  person  occupying  premises  in  a 
street  communicating  with  the  river,  who,  for  the  purposes  of  his 
occupation,  made  use  of  the  river — a  person,  for  instance,  who  had 
a  coal-yard  and  who  had  barges  brought  up  there,  or  a  builder 
having  premises  contiguous  to  the  new  Courts  of  Law  and  engaged 
in  some  contract  there — would  not  have  a  similar  claim,  for  he 
could  undoubtedly  show  that  his  premises  were  increased  in  value 
by  the  use  of  the  river.  And  the  multiplicity  of  claims  which  this- 
would  give  rise  to  is  strongly  pointed  out  by  Lord  Cran worth  in 
Bicket  V.  Metropolitan  By.  Co.  (4)  as  a  good  reason  for  not  extend- 
ing the  meaning  of  the  words.  The  present  case,  as  well  as  that 
of  others  using  the  river,  might  have  been  made  the  subject  of 
special  provision  for  compensation,  limiting  the  right  within^ 
certain  limits  and  under  certain  conditions ;  but  under  the  general 
Act  such  cases  are  not  provided  for. 

The  plaintiff  was  the  occupier  of  certain  premises  at  White- 
friars,  of  which  he  had  a  long  lease,  and  where  he  carried  on  an 
extensive  business  in  bricks  and  other  building  materials. 

The  premises  were  situated  at  the  distance  of  about  350  feet 


(1)  1  Mac.  &  G.  216 ;  19  L.  J.  (Ch.)  192.         (3)  10  Ir.  C.  L.  98. 
;(2)  10  Ir.  C.  L.  46.  (4)  Law  Eep.  2  H.  L.  175. 
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from  the  general  line  of  the  river  Thames,  with  other  premises  1873 
between  them  and  the  river.  There  was,  however,  a  dock  project-  mcCaethy 
ing  from  the  river  into  the  land  for  the  distance  of  352  feet,  as  ■m.^'ro- 
shewn  on  the  plan  which  forms  part  of  the  case,  and  the  extremity  ^olitan 
of  this  reached  to  within  about  25  feet  of  the  corner  of  the  plain-  Works. 
tiff's  premises  as  appears  by  the  scale  at  the  bottom  of  the  plan. 
The  premises,  therefore,  do  not  adjoin  the  river  or  adjoin  the 
dock  so  as  to  give  the  plaintiff  any  of  the  rights  of  a  riparian 
proprietor.  The  case  finds  (paragraph  4)  "  the  plaintiff  had  no 
right  or  easement  to  or  in  the  draw-dock  other  than  as  one  of  the 
public,  nor  was  there  appurtenant  or  otherwise  belonging  to  the 
plaintiff's  premises  any  easement,  right,  or  privilego  in  or  to  the 
said  dock."  It  appears  to  me  that  if  the  present  question  was  now 
raised  for  the  first  time,  the  finding  referred  to  would  be  conclusive  * 
against  the  present  claim.  For  I  do  not  see  how  premises  can  be 
injuriously  affected  unless  there  is  some  damage  to  the  premises 
themselves,  or  to  some  right  belonging  to  them.  The  premises 
themselves  would  be  injuriously  affected  if  there  was  any  structural 
damage  by  reason  of  the  execution  of  the  works,  as  if  (not  to 
mention  other  instances)  floods  were  brought  upon  them  which 
made  them  unfit  for  occupation,  whether  buildings  or  land :  and 
the  premises  would  be  injuriously  affected  by  loss  of  or  damage 
to  some  right  belonging  to  them  in  various  ways.  As  for  example 
if  they  were  waterside  premises,  and  entitled  to  the  flow  of  a  river, 
and  it  was  taken  away  as  in  the  Dulce  of  Buccleuch's  Case  (1),  or 
if  right  to  light  and  air,  or  private  right  of  way,  or  any  similar 
right  belonging  to  the  premises  were  interfered  with,  of  which  the 
instances  are  numerous.  Another  instance  may  be  mentioned, 
viz.,  if  the  premises  adjoined  a  public  highway,  and  in  construct-  . 
ing  some  works,  a  bridge  for  instance,  either  to  carry  a  railway 
over  a  public  road  or  to  carry  the  road  over  it,  the  level  of  the 
highway  was  altered — it  might  be  several  feet  or  it  might  be  much 
less — in  such  a  case  the  alteration  of  the  level  mio:ht  be  a  daraajre 
to  the  premises.  The  public  in  general  might  be  benefited  by 
having  a  more  level  and  convenient  road,  and  the  person  occupy- 
ing the  premises  might,  as  one  of  the  public,  share  this  benefit,  but 
ho  would  have  a  particular  right  annexed  to  his  premises  of  having 
(1)  Law  Eep.  5  H.  L.  418. 
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1873  a  certain  access  from  them  to  the  highway,  and  if  this  was  pre- 

McCAKTHr  ju-diced  (which  would  be  a  question  of  fact)  he  would  have  a  right  to 

Metro-  compensation.    The  general  Act  of  Parliament  does  not  give  com- 

T'OLiTAN  pensation  to  all  persons  whose  premises  are  rendered  less  valuable 

Board  op     ^,  .      .  r    i    •       n-  -it 

WoEKs.  lor  occupation  m  respect  or  their  calling  or  trade  carried  on  there 
in  respect  of  general  convenience,  but  only  where  the  premises 
themselves  are  injuriously  affected,  and  injuriously  affected  by 
the  execution  of  the  works.  The  premises  themselves  must  be 
taken  or  injuriously  affected  by  the  execution  of  the  works  to  give 
a  right  to  compensation.  The  words  "by  the  execution  of  the 
works,"  point  as  it  appears  to  me  to  the  direct  effect  produced 
upon  the  premises  by  the  works,  the  effect  of  a  contiguous  cutting 
on  the  fabric,  of  an  embankment  upon  the  light,  and  so  on.  This 

*  foundation  of  a  particular  right  interfered  with  places  a  limit  to 

claims  which  would  be  almost  unlimited  if  every  diminution  of 
value  was  to  be  sufQcient.  And  as  the  only  reason  for  the  execu- 
tion of  the  works  by  compulsory  powers  is  that  they  are  a  great 
public  benefit,  any  injury  which  a  person  suffers  in  common  with 
the  rest  of  the  public  may  be  regarded  as  compensated  for  by  the 
benefit.  And  there  is  this  further  objection  to  reading  the  words 
as  signifying  a  mere  deterioration  of  value,  that  (independently  of 
this  being  a  matter  of  opinion)  the  test  of  the  right  to  compensa- 
tion would  be  fluctuating  and  uncertain,  inasmuch  as  at  one  time 
the  premises  might  appear  to  be  diminished  in  value,  at  another — six 
months  afterwards — they  might  appear  to  be  increased,  and  then  the 
title  to  compensation  would  depend  upon  when  the  claim  was  made. 
But  although  the  reasons  already  given  would  have  been  sufficient, 
independent  of  authority,  to  satisfy  me  that  in  the  present  case 
the  plaintiff  was  not  entitled  to  compensation;  yet,  as  similar 
questions  have  already  arisen  and  been  the  subject  of  decision  in 
all  the  courts  and  House  of  Lords,  and  especially  as  the  opinion 
which  I  have  expressed  is  at  variance  with  that  of  the  court 
below,  it  is  proper  to  consider  the  effect  of  these  decisions,  and 
to  shew  that  the  conclusion  arrived  at  is  in  entire  conformity 
with  what  they  established.  The  words  "injuriously  affected" 
in  the  Lands  Clauses  Consolidation  Act  received  a  construc- 
tion by  the  Court  of  Queen's  Bench  in  the  case  of  Be  Fenny.  (1) 
(1)  7  E.  &  B.  660;  26  L.  J.  (Q.B.)  225. 
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The  words  of  Lord  Campbell  are  :  The  test  is  whether,  before  1873 
the  railway  Act  authorizing  the  company  to  do  what  has  been  McCarthy 
done  here,  an  action  would  have  lain  at  common  law  for  what  metro- 
has  been  done  and  for  which  compensation  has  been  claimed  ?  If  g^^^^J^^^^ 
it  would,  and  that  act  is  authorized  by  the  railway  Act,  compen-  Works. 
sation  may  be  claimed  in  respect  of  it ;  if  the  land  is  not  taken, 
and  nothing  is  done  which  would  have  afforded  a  cause  of  action 
before  the  Act  passed,  then,  although  it  may  produce  a  deterio- 
ration of  the  property,  it  does  not  injuriously  affect  the  land  or 
constitute  a  ground  for  compensation."  The  other  judges — Wight- 
man,  Erie,  and  Crompton,  JJ. — lay  down  the  same  rule  in  almost 
the  same  words.  It  is  taken  from  the  opinion  of  Lord  Cranworth 
in  the  House  of  Lords  in  the  case  of  Caledonian  By,  Co,  v. 
Ogilvy  (1),  assented  to  by  Lord  St.  Leonards,  which  is  the  real 
foundation  of  the  rule  since  adopted  by  all  the  Courts  in  dealing 
with  cases  of  that  description.  It  is  unnecessary  to  refer  to  all 
the  authorities ;  but  as  Mr.  Justice  Willes  was  one  of  the  judges 
from  whose  judgment  the  present  case  is  an  appeal,  I  may  quote 
his  words  in  Beckett  v.  Midland  By.  Co.  (2)  :  "  To  entitle  a  claimant 
to  compensation  under  the  Lands  Clauses  Consolidation  Act,  1845, 
two  things  must  concur,  viz.,  that  he  has  sustained  a  particular 
damage  from  the  execution  by  the  company  of  the  works  author- 
ized by  the  special  Act,  and  that  the  damage  was  one  for  which  he 
might  have  maintained  an  action  if  the  work  was  not  authorized 
by  Parliament."  The  rule  was  adhered  to  and  acted  on  by  the 
House  of  Lords  in  Biclcet  v.  Metropolitan  By.  Co.  (3)  It  is  true, 
that  in  that  case  Lord  Westbury  states  his  opinion  to  the  contrary, 
and  would  extend  the  meaning  of  the  words  "  injuriously  affected  " 
by  making  them  include  any  damage  sustained  by  the  occupier 
in  connection  with  his  occupation ;  but  if  that  opinion  had  been 
adopted,  the  decision  of  the  House  of  Lords  must  liave  been 
different,  and  therefore  it  must  be  considered  as  rejected  by  the 
highest  tribunal,  and  by  that  we  are  bound.  This  test  is  really 
the  same  as  that  which  has  been  put  already  in  different  words, 
viz.,  that  where  there  is  no  injury  to  the  premises  themselves,  nor 

(1)  2  Macq.  229.  (2)  Law  Eep.  3  C.  V.  at  p.  91. 

(3)  Law  Rep.  2  H.  L.  175. 
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1873      to  any  rights  connected  with  them,  there  is  no  claiin  to  compen- 
McCarthy  sation,  as  there  can  only  be  an  action  where  there  is  an  injury  to  a 
Metro-    ^'^g^^-        the  present  case,  according  to  the  statement  in  par.  4, 
BoARD^oF  i^j^iy  premises,  nor  to  any  right  belonging  to 

Works.  them,  nor  any  damage  of  a  different  nature  from  that  which  would 
be  sustained  by  any  of  the  public  using  the  dock  regularly  or 
occasionally;  and  when  that  is  the  case,  the  redress  for  the 
obstruction  to  a  navigable  river  or  highway  is  by  indictment,  and 
not  by  action :  Bep,  v.  Bristol  Dock  Go,  (1) ;  Winterbottom  v. 
Lord  JDerhy.  (2)  It  is  true,  a  person  injured  may  remove  the 
obstruction  so  far  as  is  necessary  to  enjoy  his  rights :  Mayor  of 
Colchester  v.  BrooJce  (3) ;  but  he  would  do  this,  not  as  owner  or 
occupier  of  particular  premises,  because  he  does  not  enjoy  the 
right  in  that  character,  but  as  one  of  the  public. 

The  plaintiff  besides  his  right  as  one  of  the  public  to  pass  along 
1,^1  the  street  in  front  of  his  premises,  has  also  the  right  belonging  to 

his  premises  to  pass  from  them  to  that  street  not  altered  or 
interfered  with  except  so  far  as  the  commissioners  of  sewers 
may  have  rights  over  it,  with  which  we  have  nothing  to  do.  And 
if  the  level  of  the  street  had  been  altered  by  the  works  of  the 
defendants,  or  its  inclination  changed  for  the  worse,  or  its  use  as  a 
highway  taken  away  by  its  being  stopped,  it  might  be  said  that 
the  particular  right  of  the  plaintiff  had  been  infringed,  so  as  to 
give  him  a  claim  for  compensation. 

It  appears  to  me  that  the  judgment  of  the  House  of  Lords  in 
BieJcet  v.  The  Metrojoolitan  By.  Co.  (4)  gives  authority  to  the 
ground  upon  which  Lord  Cran worth  puts  his  judgment.  The 
question  in  that  case  was  the  right  to  compensation  in  respect  of 
the  obstruction  of  a  public  street  communicating  with  a  public 
footway,  by  the  side  of  which  the  plaintiff's  premises  were  situated. 
The  case  was  therefore  like  the  present  one ;  the  obstruction  here 
is  of  a  public  river  communicating  with  the  street  adjoining  the 
plaintiff's  premises  ;  there  it  was  of  a  public  street.  There  is,  no 
doubt,  the  distinction  that  in  that  case  the  obstruction  was  not 
permanent;  in  the  present  it  is;  but  this  it  is  submitted  can 
make  no  difference  in  the  construction  to  be  given  to  the  words 

(1)  12  East,  429.  ^         (3)  7  Q.  B.  379  :  15  L.  J.  (Q.B.)  173 

(2)  Law  Eep.  2  Ex.  316.  (4)  Law  Eep.  2  H.  L.  175. 
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"  injuriously  affected."  Lord  Cran worth  says,  in  that  case  (1) : 
"  Both  principle  and  authority  seem  to  me  to  shew  that  no  case 
comes  within  the  purview  of  the  statute  unless  where  some 
damage  has  been  occasioned  to  the  land  itself,  in  respect  of  which, 
but  for  the  statute,  the  complaining  party  might  have  maintained 
an  action.  The  injury  must  be  actual  injury  to  the  land  itself, 
as  by  loosening  the  foundations  of  buildings  on  it,  obstructing 
its  lights  or  its  drains,  making  it  inaccessible  by  lowering  or  raising 
the  ground  immediately  in  front  of  it,  or  by  some  such  physical 
deterioration.  Any  other  construction  of  the  clause  would  open 
the  door  to  claims  of  so  wide  and  indefinite  a  character  as  could 
not  have  been  in  the  contemplation  of  the  legislature."  And  he 
adds,  after  a  few  sentences :  The  loss  occasioned  by  the  obstruction 
now  under  consideration  may  be  greater  to  the  plaintiff  than  to 
others,  but  it  affects  more  or  less  all  the  neighbourhood.  He  has 
no  ground  of  complaint  differing  save  in  degree  from  that  which 
might  be  made  by  all  the  inhabitants  of  houses  in  the  town 
where  the  works  for  forming  the  railway  were  carried  on."  Lord 
Chelmsford's  judgment  is  principally  occupied  with  an  elaborate  dis- 
cussion of  all  the  authorities,  but  before  examining  them  he  bases 
his  judgment  upon  the  rule  that  the  act  complained  of  must  have 
been  the  subject  of  an  action  unless  legalised  by  Parliament.  His 
lordship,  in  considering  whether  an  action  would  be  maintainable, 
first  adverts,  in  general,  to  the  case  of  personal  injury  or  injuries 
of  that  nature  arising  upon  the  obstruction  of  a  highway.  In  such 
cases,  though  no  doubt  an  action  would  lie,  there  could  clearly  be 
no  compensation,  and  then  the  subject  is  not  further  noticed.  He 
then  refers  to  the  cases  in  which  an  action  is  said  to  be  maintain- 
able in  respect  of  damages  connected  with  the  occupation  of  the 
premises,  and  after  examining  the  adverse  authorities,  and  refer- 
ring to  Bex  V.  London  Dock  Company  (2),  and  the  judgment  of 
Erie,  C.J.,  in  the  Exchequer  Chamber  in  the  case  before  them, 
he  holds  that  such  damages  are  too  remote  to  be  the  subject 
of  an  action  for  a  public  nuisance,  and,  therefore,  not  the  subject  of 
compensation.  Now  the  words  "  too  remote "  are  used  in  con- 
nection with  the  judgment  in  Bex  v.  London  Dock  Company  (2), 
as  being  the  effect  of  the  judgment  there.    Those  particular  words 

(1)  Law  Rep.  2  H.  L.  at  p.  198.  (2)  5  A  &  E.  1G3. 
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1873  too  remote  "  were  not  used,  but  the  judgment  was  that  the  words 

McOaktht  "  injury  to  an  estate  or  interest  in  land "  would  be  satisfied  by 

Metro-  ^^^^  consequences  as  the  following,    as  if  by  their  cut,  or  bridge, 

poLiTAN  or  any  other  work,  they  had  weakened  the  foundations,  damaged 

Board  of  ,    ■,       t    .  .    .,       .  . 

Works.     the  lights,  stopped  the  drams,  or  done  any  similar  injury  to  the 

houses,  lands,  &c."  It  is  not,  therefore,  too  much  to  say  that  by 
the  words  "  too  remote  "  his  lordship  meant  too  remote  from  or  not 
connected  with  injury  to  the  premises  themselves,  and  this  would 
make  the  opinion  of  Lord  Chelmsford  in  effect  and  substantially  the 
same  as  that  of  Lord  Cranworth  already  given.  His  lordship 
then  goes  into  a  full  examination  of  all  the  authorities,  so  that 
the  House  may  give  an  authoritative  final  decision  upon  the  whole 
case.  Lord  Chelmsford's  judgment  was  delivered  before  that  of 
Lord  Cranworth,  but  I  do  not  think  it  can  be  doubted,  after 
reading  it  through,  that  if  it  had  followed  that  of  Lord  Cranworth, 
he  would  have  assented  to  Lord  Cranworth's  language  above 
quoted,  and  the  case  was  accordingly  held  to  be  one  in  which 
compensation  could  not  be  given,  and  the  judgment  of  the  Ex- 
chequer Chamber  to  that  effect  was  affirmed.  If  the  view  taken  of 
Lord  Chelmsford's  judgment  be  correct,  it  would  not,  I  apprehend, 
be  disputed  that  the  decision  of  the  Court  below  is  at  variance 
with  the  ground  of  decision  of  the  House  of  Lords  and  cannot  be 
supported. 

This  case  was  decided  in  the  year  1867,  but  there  was  an  earlier 
case  in  the  House  of  Lords  decided  in  the  year  1857,  in  which  a  simi- 
lar question  arose,  viz.,  Caledonian  Bailway  Company  v.  Ogilvy  (1). 
In  that  case,  as  I  understand  the  facts  from  the  judgment,  a  public 
road  which  was  the  principal  access  to  a  residence  was  obstruci-ed 
by  a  railway  crossing  it  on  a  level  within  a  few  yards  of  the  lodge. 
Without  the  Act  of  Parliament  this  would  have  been  a  nuisance, 
and  the  subject  of  an  action  at  the  suit  of  any  person  who  could 
shew  a  particular  damage  of  a  different  nature  from  that  suffered 
by  the  public  generally. 

The  jury  assessed  the  damages  for  the  level  crossing  and  sever- 
ance at  560?.,  and  it  was  held  by  the  House  of  Lords  that  the 
level  crossing  gave  no  claim  for  compensation,  reversing  the  judg- 
ment of  the  Scotch  Court.    In  that  case  the  obstruction  was  of  a 

(1)  2  Macq.  229. 
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highway,  in  the  present  case  it  is  of  a  public  river,  which  is  also 
a  highway,  and  this  is  the  main  distinction  between  the  two  cases, 
with  the  addition  that  in  the  present  case  the  obstruction  is  com- 
plete ;  in  the  other  it  was  partial,  an  addition  unimportant  in 
principle  if  the  obstruction  was  injurious.    The  case  was  decided 
by  Lord  Cranworth  and  Lord  St.  Leonards.    Lord  Cranworth 
thought  the  case  clear  both  upon  principle  and  authority  upon 
the  ground  that  though  the  plaintiff  suffered  by  the  obstruction 
more  than  any  other  person,  yet  he  did  not  suffer  differently,  and 
therefore  could  not  have  maintained  an  action.    He  says  at  page 
236,  "  But  it  would  only  be  a  more  frequent  repetition  of  the  same 
damage;  it  would  not  be  any  damage  different  from  that  which 
might  be  sustained  by  any  other  subjects  of  her  Majesty  ;  for  all 
attempt  at  arguing  that  this  is  a  damage  to  the  estate  is  a  mere 
play  upon  words."  Lord  St.  Leonards  decides  the  case  substantially 
upon  the  same  ground.    But  there  are  passages  in  his  judgment 
which  deserve  particular  notice.    He  points  out  the  distinction 
between  the  case  itself  and  those  cases  in  which  the  highway  which 
the  premises  adjoin  is  itself  interfered  with,  a  distinction  of  import- 
ance in  dealing  wdth  the  two  cases  on  which  the  plaintiff  mainly 
relied,  viz.,  Beckett  v.  Midland  By,  Co.  (1),  and  Chamlerlain  v.  West 
End  of  London,  dtc,  By.  Co.  (2)    At  page  248  Lord  St.  Leonards 
says,  in  reference  to  the  case  of  Bey.  v.  Eastern  Counties  By.  Co.  (3), 
In  that  case  there  was  an  actual  injury  I  should  say  to  the  land ; 
at  all  events  there  was  an  injury  to  the  owner  of  the  land,  which 
would  give  him  an  immediate  right,  no  doubt,  to  compensation. 
From  his  land  he  had  been  enabled  to  step  at  once  upon  the 
road  which  had  been  lowered  by  the  company,  and  so  lowered  that 
he  lost  his  access  to  that  road  unless  he  had  new  appliances  in 
order  to  enable  him  to  approach  it.    There  was,  therefore,  a  real 
injury,  there  was  a  ground  of  complaint  there  personal  to  himself, 
and  which  was  not  open  to  the  rest  of  the  world.   I^t  was  a  general 
complaint  when  he  got  to  the  road  ;  when  he  got  there  he  had  to 
sustain  an  injury  in  common  with  all  the  rest  of  the  Queen's  sub- 
jects ;  that  is  to  say,  the  road  might  be  rendered  a  great  deal  less 

(1)  Law  Rep.  3  C.  V.  82. 
(2)  2  r>.  &  S.  G05,  G17 ;  31  L.  J.  (Q.B.)  201 ;  32  L.  J.  (Q.B.)  173. 
(3)  2  Q.  B.  347. 
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1873      easy  to  travel  upon  than  it  was  before  it  had  been  crossed.  For 
McCaethy  that  he  would  have  no  remedy,  it  is  a  common  inconvenience  ;  all 
Metoo-  subject  to  it ;  and  the  power  to  commit  that  injury  was  given 

poLiTAN  by  Act  of  Parliament  for  the  public  benefit,  and  therefore  the 
WoEKs.  benefit  which  is  received  by  the  public  from  the  railway  is  con- 
sidered to  be  the  only  compensation  to  which  the  Queen's  subjects 
in  general  are  entitled  in  respect  of  the  damage  caused  at  the 
particular  spot  over  which  the  railway  travelled,  or  in  respect  of 
which  the  road  in  that  spot  had  been  lowered." 

He  afterwards,  at  page  251,  refers  to  the  case  of  Reg,  v. 
Bristol  Doch  Comj^any,  (1)  In  that  case  the  person  complaining 
was  a  brewer,  who  had  carried  on  his  trade  by  means  of  water 
drawn  from  a  navigable  river  by  means  of  pipes.  The  defendants, 
in  the  execution  of  public  works,  had  fouled  the  river,  and  made 
the  water  unfit  for  brewing,  and  they  were  bound  to  make  com- 
pensation to  persons  whose  premises  were  damaged  or  made  useless, 
or  to  purchase  them,  at  the  option  of  the  owner.  The  brewer 
endeavoured  to  supply  the  defect  by  procuring  other  water,  but 
was  unable  to  do  so,  and  abandoned  the  premises.  It  was  held  not 
to  be  a  case  within  the  Act,  because  the  right  to  pure  water  was 
not  a  particular  right  belonging  to  the  owner  in  respect  of  his 
premises,  but  a  general  right  enjoyed  by  all  the  public ;  Lord 
St.  Leonards  is  unable  to  distinguish  that  case  in  principle  from 
Ogilvifs  Case  (2),  and  it  appears  to  me,  I  must  say,  almost  impossible 
to  distinguish  it  from  the  present  case.  His  Lordship  says,  at  p. 
251,  "  It  was  held  that  he  had  only  a  general  right ;  that  nobody 
had  any  particular  personal  right  to  the  water ;  that  it  was  common 
to  all  the  King's  subjects ;  that  therefore  he  was  not  entitled  to 
recover  upon  that  ground  alone.  Now  where  is  the  difference  between 
a  public  river  and  a  public  road?  The  rights  of  both  are  common. 
A  public  river  is,  in  point  of  fact,  a  highway ;  and  a  public  road  is 
a  highway.  You  use  each  according  to  its  quality,  and  if  you  have 
only  that  common  right  which  belongs  to  all  men,  you  cannot 
claim  compensation  in  regard  to  a  damage  to  either  the  one  or  the 
other  which  is  authorized  by  Act  of  Parliament ;  and  if  in  any  such 
case  Parliament  ever  did  intend  that  compensation  should  be  given, 
it  is  perfectly  manifest  that  it  would  be  given  generally  to  all 
(1)  12  East,  429.  (2)  2  Macq.  229. 
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witliin  a  certain  limit,  because  there  must  inevitably  be  damage  to 
many  to  a  certain  extent." 

The  present  case  is  one  of  the  stopping  up  of  the  flow  of  a 
river  at  a  particular  spot  in  which  the  plaintiff  has  no  different 
right  from  that  of  any  other  of  Her  Majesty's  subjects ;  and  the 
authorities  given,  I  feel  bound  to  say,  appear  to  me  to  establish 
that  the  claim  to  compensation  in  such  a  case  cannot  be  main- 
tained ;  to  allow  it  would  be  to  break  in  upon  a  rule  established 
by  the  highest  authority  upon  full  consideration,  and  which  prevents 
the  mischief  referred  to  by  Lord  Cranworth  and  Lord  St.  Leonards. 
It  would  also  introduce  very  great  uncertainty  as  to  the  extent  of 
liability  to  which  all  bodies  executing  great  public  works  would  be 
exposed,  because  their  liability  would  depend  not  upon  any  facts 
capable  of  being  ascertained,  but  upon  the  speculative  opinion  of 
surveyors  and  other  witnesses  upon  the  deteriorating  effect  of  the 
works  upon  premises  situated  at  a  greater  or  less  distance ;  as  to 
which*  a  case  of  deterioration  by  the  loss  of  the  contingent  advan- 
tages of  an  available  navigation  might  readily  be  believed  in  and 
easily  established.  The  matter  is  of  such  general  importance, 
involving  a  principle  applicable  to  so  many  cases,  that  I  have  felt 
bound  to  give  effect  as  far  as  I  could  to  my  own  opinion,  though 
differing  from  so  many  of  my  learned  brothers.  But  although  the 
authorities  in  the  House  of  Lords  referred  to  would  be  considered 
binding  even  if  they  varied  from  decisions  of  other  courts,  I  ought 
not  to  pass  by  without  noting  the  two  cases  upon  which  the  plain- 
tiff particularly  relied.  Beclcett  v.  Midland  By.  Co.  (1)  was  one  of 
those  cases. 

In  that  case  the  plaintiff's  premises  adjoined  a  public  highway, 
and  the  works  of  the  derendants  had  narrowed  the  highway  from 
fifty  feet  to  thirty-five  feet,  and  there  was  evidence  that  the  con- 
sequence was  that  carriages  could  not  turn  opposite  the  house  as 
before,  and  that  omnibuses,  instead  of  stopping  to  allow  himself 
and  other  passengers  to  alight  opposite  his  house,  stopped  where 
they  could  turn.  The  evidence  was  no  doubt  sliglit,  but  still 
there  was  evidence  for  the  jury  that  the  plaintiff  had  not  the  same 
beneficial  access  to  the  highway  in  front  of  his  house  which  lie  had 
before.  This  was  properly  considered  a  particular  injury  and 
(1)  Law  Ecp  3  C.  P.  82. 
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restriction  of  the  right  of  tlie  individual  in  the  enjoyment  of  the 
house  so  as  to  give  a  claim  for  compensation.  And  the  Chief 
Justice,  in  his  judgment,  puts  the  decision  on  that  precise  ground. 
The  case  is  brought  within  the  observations  of  Lord  St.  Leonards 
in  connection  with  the  case  of  Regf.  v.  Eastern  Counties  By,  Co,  (1), 
which  I  quoted  at  length  from  their  bearing  upon  BicJcefs 
Case.  (2)  The  same  remark  applies  to  the  case  of  Chamberlain 
V.  West  End  of  London,  &c.,  By,  Co,  (3),  which  being  a  judg- 
ment in  the  Exchequer  Chamber,  was  mainly  relied  upon  as 
binding  on  this  Court.  For  although  the  facts  are  not  so  clear  as 
could  be  desired,  sufficient  appears  to  shew  that  the  works  of  the 
defendants  had  deprived  the  plaintiff's  house  of  the  right  of  being 
roadside  premises  adjoining  a  public  highway  as  much  as  if  the 
site  of  his  house  had  been  changed.  The  case  is  so  much  relied 
on  that  I  must  be  permitted  to  quote  what  Erie,  C.J.,  says  of 
it  in  delivering  the  judgment  of  the  majority  of  the  Court  in 
the  Exchequer  Chamber  in  Biclcet  v.  Metropolitan  By.  Co,  (4) 
The  passage  cited,  and  indeed  the  whole  judgment,  has  a  close 
bearing  on  the  present  case.  ^'  The  principle  is,  that  the  value  of 
a  house  is  affected  by  the  relation  of  its  situation  to  the  adjoining 
highway,  that  is,  by  the  convenience  of  the  private  rights  of 
ingress  and  egress  from  the  one  to  the  other,  and  by  the  circum- 
stances of  the  highway  itself  tending  to  make  it  useful  and  agree- 
able to  the  occupier  of  the  house.  If  a  house  on  a  level  with  a 
commodious,  beautiful,  well-frequented  street,  either  be  lifted  or 
sunk  by  the  railway  twenty  feet  above  or  below  the  level  of  that 
street,  the  house  would  be  injuriously  affected  both  for  pleasure  or 
profit  by  means  of  the  change  in  the  access  to  and  from  the 
house,  or  if  a  house,  fronting  to  a  street  ol  that  description,  should 
be  turned  round  so  as  to  front  to  a  dark  back  alley,  the  house 
would  be  injuriously  affected.  The  site  of  the  house  would  be 
altered  for  the  worse.  In  these  cases  suggested  the  house  is 
supposed  to  be  removed  to  make  the  meaning  more  clear,  but  if 
instead  of  lifting  or  sinking  the  house,  or  turning  its  front  from  a 
grand  street  to  a  bad  alley,  the  street  is  lifted,  or  sunk,  or  changed 


(1)  2  Q.  B.  347. 

(2)  Law  Eep.  2  H.  L.  175. 


(3)  2  B.  &  S.  605,  617;  31  L.  J. 
(Q.B.)  201 :  32  L.  J.  (Q.B.)  173. 
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in  its  character,  the  relation  of  the  house  to  its  highway  is  alfected  1873 
precisely  in  the  same  degree  as  it  would  be  by  altering  the  relative  McCarthy 
position  of  the  house  itself  in  respect  of  this  highway."  Such  is  meteo- 
the  principle  of  Ghamherlam  v.  West  End  of  London,  &g.,  By.  ^^^^^^^^ 
Co.  (1)  "  The  frontage  had  been  to  a  wide  well-frequented  road  Woeks. 
leading  direct  to  and  from  important  towns  ;  by  the  execution  of  the 
railway  works  it  was  made  to  front  to  a  dumb  alley  much  below 
the  level  of  the  substituted  thoroughfare  over  a  railway  bridge 
along  which  the  stream  of  passengers  would  be  compelled  to  flow. 
Frontage  gives  the  value  to  building  ground  ;  therefore  the  rail- 
way company  took  away  valuable  frontage  and  substituted  that 
which  was  very  inferior,  and  therefore  it  was  held  that  they  had 
injuriously  affected  the  house  both  in  its  frontage  and  in  its  access 
to  and  from  the  effective  thoroughfare  of  the  locality."  After 
reading  the  manner  in  which  this  Court  dealt  with  the  case  referred 
to,  can  it  be  regarded  as  an  authority  that  every  house  in  all  the 
streefs  leading  down  to  the  Thames  and  in  the  streets  connected 
with  them  w^ould  confer  a  right  to  compensation  if  it  could  be 
shewn  that  it  was  deteriorated  in  value  by  being  deprived  of  the 
public  use  of  the  river  ?  I  do  not  think  it  necessary  to  consider  the 
cases  cited  in  which  persons  who  have  sustained  particular  injury 
by  reason  of  the  obstruction  of  a  public  highway  or  by  any  other 
public  nuisance  have  maintained  their  action  for  damages.  Because 
that  is  not  of  itself  a  test,  as  is  pointed  out  by  Lord  Cran worth 
in  Caledonian  By.  Co.  v.  Ogilvy  (2),  and  again  very  distinctly  by 
Lord  Chelmsford  in  BicJcefs  Case  (3),  and  by  one  of  the  judges  in 
this  case  in  the  Court  below.  Although  there  is  no  right  to  com- 
pensation unless  an  action  would  have  been  maintainable,  it  does  not 
follow  because  an  action  would  be  maintainable  for  damages  sus- 
tained, therefore  there  is  in  all  cases  a  right  to  compensation.  If 
a  man  sustained  such  injury  as  a  broken  limb  or  a  damaged  horse 
he  could  maintain  an  action  founded  upon  tlie  unlawful  obstruc- 
tion of  the  highway;  but  that  would  not  make  it  an  injurious 
affecting  of  his  premises,  however  near  the  obstruction.  The  claim 
is  brought  into  existence  by  something  voluntarily  done  afterwards, 
and  although  the  damage  may  in  some  measure  be  connected  as 

(1)  2  B.  &  S.  605,  617;  31  L.  J.  (2)  2  Mncq.  229. 

(Q.B.)  201 ;  32  L.  J.  (Q.B.)  173.  (3)  Law  Hep.  2  11.  L.  175. 
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to  its  extent  and  frequency  with  the  proximity  of  the  premises,, 
that  is  too  remote  a  connexion  to  constitute  an  injurious  affecting. 
As  this  judgment  is  founded  upon  decisions  in  the  House  of  Lords 
in  which  those  cases  are  examined,  it  would  be  superfluous  to^ 
justify  the  decisions  by  a  further  examination  of  them.  In  many 
of  the  cases  it  would  appear  not  to  have  been  sufficiently  borne  in 
mind  that  if  premises  are  injuriously  affected,  so  as  to  give  a  right 
to  compensation,  the  remainderman  and  reversioner  would  have  the 
same  right  to  compensation  as  the  person  in  possession,  that  is  of 
course  if  the  injury  was  of  a  permanent  character. 

Blackburn,  J.  I  will  now  deliver  the  judgment  of  my  Brother 
Archibald  and  myself,  in  which  my  Brother  Channell,  before  he 
ceased  to  be  a  member  of  the  Court,  concurred.  In  this  case  the- 
plaintiff  is  owner  of  real  property  which  is  much  deteriorated  in 
value  in  consequence  of  the  works  of  the  defendants  having  shut 
up  a  draw-dock  which  was  a  public  waterway  coming  near  to  the 
plaintiff's  property,  but  not  actually  touching  it,  the  public  high- 
way being  between.  The  plaintiff  had  no  private  right  of  way  • 
but,  in  consequence  of  the  proximity  of  the  public  dock,  his  pre- 
mises were  worth  more  either  to  sell  or  occupy.  The  jury  assessed 
the  amount  of  damage  at  1900/.  The  question  is,  whether  the  plain- 
tiff is  entitled  to  receive  compensation  for  this  deterioration  in  value 
of  his  property  ?  In  Chamherlain  v.  West  End  of  London,  &g,,  By.. 
Go,  (1)  the  Court  of  Exchequer  Chamber  decided  that  the  plain- 
tiff in  that  case  was  entitled  to  compensation  for  the  depreciation 
of  the  value  of  his  houses,  the  arbitrator  having  found  that  the 
stoppage  of  an  old  highway  seventy  yards  from  the  plaintiff's  houses 
had  diminished  the  number  of  passengers,  and  so  rendered  the 
plaintiff's  houses  less  suitable  to  be  let  as  shops,  and  so  diminished 
their  value.  There  was  no  actual  touching  of  the  premises  in 
that  case  more  than  in  this;  and  if  there  is  any  difference  in 
respect  of  the  directness  of  the  damage,  it  is  more  direct  in  the 
present  case.  If  this  decision  still  remains  not  overruled  by  the 
House  of  Lords  it  is  binding  on  us,  and  the  plaintiff  in  the  present 
case  is  entitled  to  our  judgment.  But  after  that  case,  Bichet  v. 
Metrojpolitan  By,  Co.  (2)  was  decided  in  the  House  of  Lords,  and 

(1)  2  P.  &  S.  617  ;  32  L.  J.  (Q.B.)  173.  (2)  Law  Eep.  2  H.  L.  175. 
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the  House  of  Lords,  by  a  majority  of  two  peers  to  one,  decided  1873 

that  the  plaintiff  in  that  case  was  not  entitled  to  compensation.  McCarthy 

The  decision  of  the  House  of  Lords,  the  final  court  of  appeal,  is  metro- 

bindinff,  not  only  on  all  inferior  tribunals,  but  even  on  the  House  tolitan 
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itself,  and  fixes  the  law  until  the  legislature  thinks  fit  to  intervene.  Works. 
We  have,  therefore,  only  one  duty  to  perform,  and  that  is,  to 
-discover  whether  the  ratio  decidendi  of  the  House  in  Bicket  v. 
-Metropolitan  By.  Co.  (1)  does  or  does  not  contain  in  it  a  reversal 
-of  the  decision  of  the  Exchequer  Chamber  in  Cliarriberlain  y.  West 
JEnd  of  London,  &g.,  By.  Go.  (2)  The  majority  of  the  judges  in  the 
Exchequer  Chamber  in  Bicket  y.  Metrojpolitan  By.  Co.  (3)  thought 
the  two  cases  might  stand  together,  for  they  reversed  the  decision 
•of  the  Queen's  Bench,  though  the  decision  in  Chamberlain  y.  West 
End  of  London,  d'c,  By.  Co.  (2)  was  clearly  binding  upon  them. 
The  distinction  which  Erie,  C.J.,  made  between  them  in  deliyering 
-their  judgment  is  to  be  found  at  pp.  164,  165,  in  the  report  in 
5  B.  &  S. ;  and,  if  I  understand  it  rightly,  is  that  a  diminution 
in  the  rent  which  Chamberlain  received  when  letting  his  houses  in 
•consequence  of  the  diminished  facility  of  access  deterring  passen- 
gers from  coming  that  way,  and  so  diminishing  the  profits  which 
the  occupiers  of  the  shops  would  make,  was  an  injury  to  the  houses ; 
but  that  a  diminution  in  the  profit  which  Eicket  received  from  his 
own  occupation  of  his  house  as  a  public  house  from  a  precisely 
similar  cause  was  only  a  personal  injury.  I  cannot,  speaking  for 
myself  only,  at  all  agree  in  this  distinction.  I  think  it  necessarily 
follows,  from  the  facts  found  in  Bicket  v.  Metrojoolitan  By.  Co.  (1), 
that  the  plaintiff's  house  would  have  let  for  a  smaller  rent  during 
the  twenty  months  that  the  obstruction  continued ;  but  such  a 
"distinction  was  certainly  made.  Whether  the  diminished  yalue  of 
-a  house  to  let  or  sell  does  or  does  not  in  itself  constitute  an  in- 
jurious affecting  of  the  land  is  another  question.  Lord  Cranworth, 
in  his  judgment  in  Bicket  y.  Metropolitan  By.  Co.  (1),  clearly  was 
of  opinion  it  did  not.  He  says,  p.  198,  Both  principle  and  autho- 
rity seem  to  me  to  shew  that  no  case  comes  within  the  purview  of 
the  statute,  unless  where  some  damage  has  been  occasioned  to  the 
land  itself,  in  respect  of  which,  but  for  the  statute,  the  complaining 

(1)  Law  Rep.  2  IL  L.  175. 
(2)  2  B.  &  S.  605,  617  ;  31  L.  J.  (Q.B.)  201 ;  32  L.  J.  (aO.)  178. 
(3;  5  B.  &  S.  156. 
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McCarthy  actual  injury  to  the  land  itself,  as  by  loosening  the  foundations  of 
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Works.     frojit  of  it,  or  by  some  such  physical  deterioration.    Any  other 

construction  of  the  clause  would  open  the  door  to  claims  of  so  wide^ 
and  indefinite  a  character  as  could  not  have  been  in  the  contem- 
plation of  the  legislature."  If  this  is  the  principle  of  the  decision 
of  the  House  of  Lords,  Ghamlerlain  v.  West  End  of  London,  <&o.. 
By.  Co.  (1)  is  clearly  overruled,  for  in  that  case  the  works  of 
the  defendant  did  not  come  within  seventy  yards  of  the  plaintiff's 
property. 

In  Beg.  v.  Metropolitan  Board  of  Worlds  (2)  the  Court  of  Queen's 
Bench  thought  that  this  was  the  ratio  decidendi  of  the  Lords;  and, 
therefore,  in  a  case  identical  in  principle  with  the  present,  gave 
judgment  for  the  defendants.  But  in  Beckett  v.  Midland  By.  Co.  (3) 
the  Court  of  Common  Pleas  took  a  different  view  of  what  was  the 
ratio  decidendi  in  Bicket  v.  Metrojoolitan  By.  Co.  (4).  They  seem 
to  have  considered  it  as  proceeding  partly  on  the  remoteness  of  the 
damage,  and  partly  on  the  same  distinction  which  was  put  in  the 
judgment  of  Erie,  C.  J.,  to  which  I  have  already  alluded,  and  there- 
fore as  not  overruling  Chamherlain  v.  West  End  of  London,  &g.,  By. 
Co.  (1)  And  in  substance  the  Court  of  Common  Pleas  have  followed 
that  decision  in  the  present  case.  Lord  Westbury  w^as  clearly  de- 
sirous, not  only  to  support  the  decision  in  Chamberlain  v.  West  End 
of  London,  &e.,  By.  Co.  (1),  but  to  carry  it  a  great  deal  further ; 
whilst  Lord  Cranworth,  as  it  seems  to  us  from  the  passage  already 
cited,  clearly  decided  on  a  principle  inconsistent  with  the  decision 
in  that  case ;  we  must  look  to  the  opinion  of  the  Lord  Chancellor 
to  see  whether  the  House  of  Lords  did  overrule  the  decision  or 
not.  The  Lord  Chancellor  did  certainly  proceed  in  part  on  the 
ground  of  the  remoteness  of  damages,  but  he  did  not  confine  him- 
self to  it,  but  proceeds,  at  p.  188,  to  state  his  views  on  the  whole 
case.  It  is  unfortunate  that  two  courts  should  have  differed  as  tO' 
what  these  were.  But  we  find,  at  p.  191,  that  the  Lord  Chancellor 
does  expressly  mention  Chamherlain  v.  West  End  of  London,  &c  ,. 


(1)  2  B.  &  S.  605,  617 ;  31  L.  J.  (2)  Law  Rep.  4  Q.  B.  358. 

(Q.B.)  201 ;  32  J.  J.  (Q.B.)  173.  (3)  Law  Rep.  3  C  P.  82. 

(4)  Law  Rep.  2  H.  L.  175. 
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By.  Co.  (1),  and  treats  it  as  a  right  decision,  apparently  adopting 
the  distinction  made  between  this  case  and  the  case  then  at  the  bar 
by  Erie,  C.  J.,  in  the  judgment  delivered  by  him  in  the  Exchequer 
Chamber.  We  think  it  not  now  the  question  whether  that  dis- 
tinction was  satisfactory  or  not,  but  whether  the  decision  in  Cham- 
herlain^s  Case  is  overruled  by  the  House  of  Lords,  or  still  a  sub- 
sisting authority.  We  think,  upon  the  whole,  it  is  better  to  treat 
it  as  not  yet  overruled,  leaving  it  to  the  House  of  Lords,  if  we  have 
misapprehended  the  effect  of  their  decision,  to  correct  it.  We, 
therefore,  affirm  the  judgment  below. 

Beamwell,  B.  In  this  case  the  plaintiff,  by  the  execution  of 
the  works  of  the  defendants,  has  sustained  a  damage  in  respect  of 
his  interest  in  certain  premises,  the  value  thereof  being  lessened, 
by  the  execution  of  these  works  ;  which  loss  could  not  have  been 
inflicted  on  him  except  under  the  powers  given  to  the  defendants 
by  their  Act.  In  short,  he  has  sustained  damage  by  reason  of 
the  exercise  as  regards  such  lands  of  the  powers  of  the  Act" 
8  &  9  Vict.  c.  20,  s.  6,  In  reason  and  justice  he  ought  to  be  com- 
pensated. The  only  matter  urged  to  the  contrary,  viz.,  that  the 
public  benefit  justifies  this  uncompensated  injury,  is  idle.  If  the 
public  benefit  will  not  authorize  the  taking  of  the  smallest  piece 
of  land  or  the  doing  of  the  smallest  injury  to  the  structure  of 
a  building  or  its  easements  Avithout  compensation,  neither  can 
it  in  reason  or  justice  authorize  this  loss  without  compensation. 
Unless  it  will  pay  to  do  the  work,  including  in  its  cost  compen- 
sation for  losses,  the  work  should  not  be  done.  There  is  no  diffi- 
culty in  ascertaining  the  compensation  any  more  than  in  a  case  of 
a  partial  loss  of  light.  No  doubt  vague  claims  may  be  made,  and 
unfounded  ones,  but  justice  must  be  done  to  A.  though  at  the  risk 
of  a  fraudulent  claim  by  B.  Indeed,  if  the  plaintiff's  premises 
had  been  taken  this  source  of  value  would  have  had  to  be  taken 
into  account  and  estimated,  and  this  is  also  a  strong  argument  for 
the  plaintiff.  For  if  the  defendants,  by  taking  the  premises, 
would  have  to  pay  the  whole  value,  why  are  they  to  do  this 
damage  gratis,  or  could  they  have  first  stopped  the  draw-dock 
and  then  taken  the  house  at  the  diminished  value  ?    The  loss,  it  is 
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1873      to  be  borne  in  mind,  is  by  execution  of  powers  given ;  because 
McCaethy  there  may  be  a  loss  by  new  works  to  which  this  reasoning  does 
Metko-  ^VP^Jy  diversion  of  traffic  from  an  old  by  the  making  of  a 

poLiTAN  new  road.  But  then  the  damage  is  not  "  caused  by  the  exercise 
VVoEKs.  of  the  powers  of  the  Act."  Take  a  plain  case,  indeed  the  one  I 
have  supposed ;  a  new  road  is  made,  traffic  is  diverted  from  an  old 
one.  The  owners  of  the  soil  could,  without  statutory  powers, 
have  dedicated  the  new  road  to  the  public ;  or  the  owners  of  the 
soil  could  make  a  railway  if  they  pleased  and  diminish  the  value 
of  the  houses  in  the  town  through  which  the  old  coach  road  ran, 
as  at  Maidenhead.  They  could  not,  indeed,  in  most  cases,  make 
the  railway  without  statutory  powers,  because  they  would  not 
take  land  by  compulsion,  cross  and  divert  roads,  and  other  things ; 
'  but  the  railway  injures  property,  not  directly  by  exercise  of  any 
of  their  powers  given  by  the  Act,  but  as  an  indirect  consequence 
of  the  exercise  of  such  powers,  and  of  the  dealing  with  land  they 
have  purchased  as  any  owner  might  have  dealt  with  it  if  he 
pleased.  And,  indeed,  railways  have  been  made  without  statu- 
tory powers,  as  that  from  Gravesend  to  Stroud,  and  the  Festiniog 
Eailway.  But  for  the  powers  of  the  Act  the  loss  by  the  diversion 
of  traffic  would  not  have  occurred,  but  the  exercise  of  those  powers 
does  not  cause  it.  Those  powers  are  certainly  not  causa  causans, 
and  hardly  a  causa  sine  qua  non.  For  the  statute  means  exercise 
of  the  powers  in  relation  to  the  land  affected.  And,  indeed,  the 
loss  in  such  cases  is  caused  not  by  the  making  of  the  railway 
but  by  its  subsequent  user.  I  say,  therefore,  that  in  this  case 
there  is  a  direct  loss  caused  to  the  plaintiff  by  the  exercise  of 
powers  conferred  by  the  Act  of  Parliament,  and  that  there  is  no 
reason  why  the  plaintiff  should  not  be  compensated.  And  it 
seems  to  me  legitimate  to  say,  that  the  legislature  ought  not  to 
have  intended  this,  and  legitimate  and  respectful  to  say  that 
what  it  ought  not  to  have  intended  presumably  it  did  not  intend, 
and  that  what  it  did  not  intend  it  has  not  enacted.  I  approach 
the  consideration  of  the  statute  therefore  with  the  belief  that  the 
true  construction  is  in  the  plaintiff's  favour.  Now  I  agree  that 
the  word  "injuriously"  does  not  mean  "wrongfully"  affected. 
What  is  done  is  rightful  under  the  powers  of  the  Act.  It  means 
hurtfully  or  "damnously"  affected.    As  when  we  say  of  a  man 
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that  he  fell  and  injured  his  leg.    We  do  not  mean  that  his  leg  1873 

was  wronged,  but  that  it  was  hurt.    We  mean  he  fell,  and  his  leg  mcCaetih 

was  injuriously,  that  is  to  say,  hurtfuUy  affected.    At  the  same  metro- 

time,  I  am  clearly  of  opinion  that  to  entitle  the  parties  interested  politax 
^         ^  Board  of 

to  compensation,  the  injury  or  hurt  must  be  such  as  could  not  Works. 

lawfully  be  inflicted  except  by  the  powers  of  the  Act.  I  have 
above  given  my  reasons  for  this.  But  I  will  shortly  add  that  the 
words  of  the  section  shew  this.  The  lands  must  be  "  injuriously 
affected  by  reason  of  the  exercise  as  regards  such  lands  of  the 
powers  of  the  Act."  The  act  therefore  injuriously  affecting 
must  be  one  which  would  be  wrongful  but  for  the  statute.  But  I 
agree  that  it  need  not  be  one  for  which  an  action  would  lie.  It  is 
enough  that  it  would  be  indictable  or  might  be  prevented  by 
injunction.  Now  clearly  this  stoppage  of  the  draw-dock  would 
have  been  indictable  and  the  defendants  might  have  been  com- 
pelled to  abate  the  nuisance ;  besides,  it  is  not  to  be  presumed  any 
one  would  break  the  law.  Further,  I  believe  that  they  might 
have  been  prevented  by  injunction  from  doing,  and  compelled  to 
undo  if  they  did,  the  act  which  has  caused  the  loss.  If  so,  then, 
we  have  a  thing  done  under  the  powers  of  the  statute  which 
could  not  have  been  lawfully  done  but  for  those  powers,  which  if 
done  might  have  been  compelled  to  be  undone,  which  directly 
causes  a  loss  to  the  plaintiff  in  respect  of  his  interest  in  these 
premises.  Why  is  this  not  within  the  section  ?  It  says,  "  shall 
make  to  the  owners,  &c.,  of  land  injuriously  affected  by  the  con- 
struction of  the  works  full  compensation  for  all  damages  sus- 
tained by  such  owners,  &c.,  by  reason  of  the  exercise,  as  regards 
such  lands,  of  the  powers  of  the  Act."  I  admit  of  course  that  the 
loss  must  be  to  the  person  in  respect  of  his  interest  in  the  thing. 
That  the  thing,  the  premises,  must  be  lessened  in  value,  not 
merely  that  the  person  suffers  in  common  with  the  rest  of  the 
public,  or  on  account  of  something  peculiar  to  him  personally.  I 
admit,  for  instance,  that  if  a  market  gardener  had  usually  landed 
his  goods  there  and  taken  them  to  Farringdon  Market  he  would 
have  no  claim,  because  no  premises  of  his  would  be  injuriously 
affected.  It  might  be  an  inconvenience  and  even  loss  to  him  to  get 
his  goods  to  market  in  some  other  way.  But  his  premises  would 
not  be  injuriously  affected.    He  would  suffer  as  one  of  the  public — 
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1873  more,  perhaps,  than  any  one  else — but  still  as  one  of  the  public 
McCarthy  only ;  and  it  may  well  be,  that  though  his  loss  is  special,  yet  he 
Meteo-  ^us^  t)ear  it  as  one  of  the  public  for  the  public  gain,  and  on 
^oLiTAN  account  of  the  difficulty  of  compensating  in  such  cases.  He 
WoKKs.  would  be  injuriously  affected,  but  not  his  premises.  His  case 
would  be  like  that  of  a  medical  man  injured  by  sanitary  improve- 
ments under  statutory  powers,  which,  by  dimiuishing  sickness, 
diminished  his  practice.  Nor  is  such  an  affecting  one  by  the 
exercise  of  the  powers  of  the  Act.  No  power  of  the  Act  is 
directly  applied  to  cause  it ;  it  is  an  indirect  consequence  only. 
Here  the  premises  are  injuriously  affected,  and  for  actual  and 
potential  purposes  they  are  of  less  value.  If  it  is  to  be  asked 
where  the  line  is  to  be  drawn,  I  answer,  not  by  distance  in  point 
of  measurement.  Premises  might  be  injuriously  affected  by  the 
stopping  of  a  landing-place  ten  iniles  off  if  there  was  no  other 
within  twenty  of  the  premises  affected.  The  line  is  to  be  drawn 
by  ascertaining  whether  the  premises  are  actually  or  potentially 
affected  for  present  or  other  purposes,  or  the  man — whether  it 
is  only  the  person  who  happens  to  be  using  them.  It  is  said  this 
might  give  the  right  to  make  an  immense  number  of  claim?. 
Suppose  it  did.  Suppose  there  were  a  thousand  claims  for  1000/. 
each.  If  they  are  well  founded  1,000,000Z.  of  property  is  de- 
stroyed, and  why  is  not  that  part  of  the  cost  of  the  improvement ; 
and  if  taken  into  account  as  such,  why  should  not  the  loser  of  it 
receive  it  ?  On  these  principles  I  think  the  present  case  within 
the  statute  and  give  my  entire  concurrence  in  Lord  Westbury's 
reasoning,  from  which  the  foregoing  is  borrowed.  Of  course,  if 
there  is  any  binding  authority  on  the  subject,  reasoning  is  useless. 
But  I  think  the  cases  are  in  such  a  condition  that  there  is  none  on 
which  we  can  act,  and  that  the  matter  must  be  set  right  by  the 
House  of  Lords  or  by  legislation.  That  being  so,  we  may  reason- 
ably inquire  how  this  case  ought. to  be  decided.  Bicket  v.  Metro- 
folitan  By.  Co.  (1)  would  govern  us  did  we  know  the  ratio  deci- 
dendi. Now,  there  is  a  ratio  decidendi  expressed  by  Lord  Cran- 
worth  which  would  entitle  the  defendants  to  judgment.  He 
appears  to  think  that  there  must  be  some  damage  to  structure  or 
easement  to  constitute  injurious  affecting.  Now,  it  does  seem 
(1)  Law  Eep.  2  H.  L.  175. 
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strange  that,  the  act  and  its  results  being  the  same,  the  premises  1873 

are  injuriously  affected  or  not  according  as  the  right  hurt  or  mcCaetht 

injured  is  public  or  private  as  by  grant  or  prescription.     But,  j,ietro 

further,  Lord  Cran worth  says,  "or  making  it  inaccessible  by  politan 

lowering  or  raising  the  ground  immediately  in  front  of  it."    I  Woeks. 

suppose  the  important  word  there  is  "immediately,"  making 

the  thing  peculiar  to  the  house.    But  what  in  principle  is  the 

difference  between  "immediately"  and  five  yards  distant;  what 

is  the  difference  in  principle  between  total  inaccessibility  and 

total  loss  and  partial  inaccessibility  and  partial  loss  ?    With  great 

respect  to  his  Lordship's  opinion  and  that  of  my  Brother  Cleasby, 

they  seem  to  give  up  their  position  in  this.    For  lowering  the 

ground  in  front  would  be  no  cause  for  compensation  unless  it 

was  a  highway  ;  and  if  it  is  a  highway  the  claimant  has  no  right 

in  relation  to  it  except  as  one  of  the  public.    His  premises 

being  close  to  the  road  does  not  alter  his  case  in  principle, 

but  in  degree  only.    But  Lord  Cranworth's  was  not  the  ratio 

decidendi  of  Lord  Chelmsford.    Further,  I  agree  in  the  remark 

of  my  Brother  Blackburn,  that  the  judges  and  (for  aught  we  can 

see)  the  Lords  in  Bicket  v.  Metropolitan  By.  Co.  (1)  did  not  mean 

to  overrule  Chamherlain  v.  West  of  London,  dc,  By.  Co.  (2)  ;  and 

I  agree  with  him  in  thinking  that  if  that  is  law,  it  is  an  authority 

for  the  plaintiff,  and  that  the  distinction  between  the  two  cases  is 

unreal.    Then,  in  order  to  reverse  the  judgment  we  ought  to  be 

able  to  say  that  it  is  wrong  on  principle  or  authority.    I  cannot 

say  it  is  on  either. 

Kelly,  C.B.  It  is  necessary,  in  the  first  place,  to  have  a  clear 
apprehension  of  the  facts  of  the  case.  The  plaintiff  is  the  owner 
of  a  house  and  premises,  in  which  he  carried  on  the  business  of  a 
carman,  and  the  defendants,  in  order  to  construct  an  embankment, 
possessed  themselves,  under  the  powers  of  their  Acts  of  Parliament, 
of  a  water-way  or  public  highway  called  a  draw-dock,  leading  from 
a  portion  of  a  highway,  lying  between  the  plaintiff's  premises  and 
the  draw-dock,  to  the  river  Thames.  The  plaintiff,  therefore,  had 
a  public  way  from  his  house  and  premises,  across  a  space  of  twenty- 
one  feet  to  the  draw-dock,  and  thence,  by  the  draw-dock  of  the 

(1)  Law  Ecp.  2  II.  L.  175. 
(2)  2  B.  &  S.  G05,  G17 ;  31  L.  J.  (Q.li.)  201 ;  32  L.  J.  (Q.ll)  173. 
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length  of  352  feet  to  its  outlet  on  the  Thames ;  and  the  defendants, 
by  taking  the  draw-dock  and  constructing  an  embankment  upon 
its  site,  have  permanently  destroyed  and  extinguished  the  public 
highway  from  a  spot  twenty-one  feet  from  the  plaintiff's  premises 
to  the  river  Thames.  By  this  means  the  communication  between 
the  plaintiff's  premises  and  the  Thames  has  been  taken  away,  and 
his  premises  have  become  less  valuable,  either  to  sell  or  to  occupy, 
to  the  amount  of  1900Z.  The  question  is  whether  the  plaintiff  is 
entitled  to  compensation  under  the  Lands  Clauses  Act,  1845,  which 
is  incorporated  with  the  defendants'  Act  of  Parliament.  A  great 
many  decisions,  some  of  them  seeming  to  conflict  with  each  other, 
are  to  be  found  on  this  question,  and  it  may  be  well  to  consider  at 
the  outset  in  what  state  of  things  claimants  or  plaintiffs,  whose 
property,  as  alleged,  has  been  prejudicially  affected  within  the 
Lands  Clauses  Consolidation  Act,  have  been  held  not  entitled  to 
compensation.  And,  first,  it  has  been  determined  that  loss  of  profits 
of  trade  is  not  within  the  Act.  Why  this  should  be  so ;  why  a 
man  should  be  deprived  of  the  profits  which  he  is  acquiring  in  his 
trade,  by  means  of  a  public  highway  in  the  immediate  neighbour- 
hood of  his  premises  being  taken  by  a  joint-stock  company,  or 
other  public  body,  and  applied  to  their  own  use,  and  in  many 
cases  used  for  their  own  profit,  and  the  injured  trader  should  be 
entitled  to  no  compensation,  I  have  never  yet  been  able  to  discover ; 
but  such  is  the  law,  as  laid  down  by  the  House  of  Lords,  and  this 
Court  is  bound  by  their  decision.  So  it  has  been  decided  that  no 
compensation  can  be  recovered  where  no  action  could  be  main- 
tained if  the  wrong  had  been  done  not  under  the  authority  of  an 
Act  of  Parliament ;  and  further  that  it  does  not  follow  that  even  if 
an  action  might  be  maintained  a  claimant  could  necessarily  obtain 
compensation  within  the  Lands  Clauses  Acts.  Finally,  it  has  been 
held  that  the  temporary  obstruction,  as  in  BicJcefs  Case,  or  the 
occasional  obstruction,  as  in  Ogilvy's  Case,  of  a  public  highway,  is 
not  the  subject  of  compensation,  and  that  the  permanent  extinction 
of  a  highway,  but  so  distant  from  the  premises  of  the  claimant 
that  he  only  sustains  an  injury  in  common  with  the  public  at  large, 
is  also  not  an  injury  within  the  meaning  of  the  Act.  And  Lord 
Cranworth  has  laid  it  down,  to  entitle  a  claimant  to  compensation 
"there  must  be  a  direct  injury  to  the  land  itself,  as  by  loosening 
the  foundations  of  buildings  upon  it,  obstructing  its  light  or  its 
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immediately  in  front  of  it,  or  by  some  such  physical  deterioration."  McCarthy 
On  the  other  hand,  it  has  never  yet  been  determined  that  the 
permanent  extinction  of  a  public  highway  so  near  to  the  claimant's 
premises  as  directly  to  diminish  their  value  to  sell  or  to  let,  or  to 
be  enjoyed  by  the  claimant  himself,  is  not  the  subject  of  compen- 
sation within  the  Act,  and  it  will  be  found,  upon  a  careful  con- 
sideration of  the  authorities  bearing  upon  this  question,  that 
such  an  injury  has  been  held  to  entitle  the  party  injured  to 
compensation,  and  the  decision  to  that  effect  affirmed  by  a  court 
of  error  and  approved  in  the  House  of  Lords.  In  Chamherlain 
V.  West  End  of  London,  &c.,  By.  Co.  (1),  it  was  decided  in 
the  Queen's  Bench,  and  afterwards  in  the  Exchequer  Chamber, 
that  the  destruction  or  extinction  of  a  highway  at  a  distance  of 
seventy  yards  from  the  nearest  of  the  plaintiff's  houses  alleged  to 
have  been  injuriously  affected,  was  an  injury  within  the  Lands 
Clauses  Act,  1845,  which  entitled  the  plaintiff  to  compensation. 
In  that  case,  the  highway  at  the  point  of  extinction  was  not  only 
not  in  contact  with  the  plaintiff's  premises,  but,  as  observed,  at  a 
distance  of  seventy  yards  ;  nor  were  the  premises  directly  injured 
in  any  of  the  modes  pointed  out  by  Lord  Cranworth  in  BicJcefs 
Case,  or  otherwise  than  that,  by  reason  of  the  proximity  to  the 
plaintiff's  premises  of  that  portion  of  the  highway  which  had 
been  taken  for  the  purposes  of  the  railway,  the  access  to  them  by 
a  substituted  road  was  less  convenient,  and  the  premises  had 
thereby  become  less  adapted  to  the  carrying  on  of  a  trade,  and  of 
less  pecuniary  value.  All  these  requisites  concur  in  the  case 
now  before  the  Court,  and  it  remains  to  be  considered  whether 
Chamberlain's  Case  must  be  taken  to  have  been  overruled  by 
Bicket  V.  Metropolitan  By.  Co.  (2)  in  the  House  of  Lords.  Having 
carefully  considered  the  facts  and  the  language  of  the  opinions 
delivered  in  this  case  of  Bichefs  it  appears  to  me  that  it  in  no 
wise  conflicts  with  the  decision  in  Chamherlain' s  Case,  and  that  it 
clearly  and  plainly  is  distinguishable  from  the  case  now  before 
this  Court.  First,  the  broad  and  substantial  ground  of  the  decision 
in  Chamherlain  s  Case  and  in  this  case  is,  that  the  portion  of  a  high- 


(1)  2  B.  «&  S.  G05,  G17;  31  L.  J.  (Q.B.)  201 ;  32  L.' J.  (Q.B.)  173. 
(2)  Law  Rep.  2  11.  L.  175. 
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McCarthy   been  permanently  and  absolutely  extinguished,  and  the  plaintiffs 
Meteo-         ^^^^  ^^^^^  ^^^^  ^^^^         deprived  of  the  use  of  it  for 

poLiTAN  themselves  and  all  others  resorting  to  their  premises  ;  whereas  in 
Works.  Biclcefs  Case,  the  highway  was  not  taken  at  all,  and  the  access  to 
it  had  been  for  a  time  only,  and  partially,  obstructed,  another 
temporary  way  to  the  plaintiff's  premises  had  been  substituted, 
and  the  highway  itself  ultimately  restored  to  its  former  condition. 
It  is  true  that  the  obstruction  was  continued  for  the  long  period 
of  twenty  months,  and  it  may  be  that  as  in  Wilkes  v.  Hungerford 
Market  Co.  (1)  an  action  might  have  been  maintainable  for  the 
continuance  of  the  obstruction  for  an  unreasonable  time.  But 
there  is  a  marked  and  manifest  distinction  between  a  mere  tem- 
porary obstruction,  which  must  occasionally  take  place  in  a 
highway  under  a  great  variety  of  circumstances,  as  during  the 
repairs  of  the  way,  or  of  the  sewers,  or  of  the  gas-pipes,  or  water- 
pipes  underneath  it,  and  the  permanent  destruction  of  a  way  by 
which  property  in  its  neighbourhood  may  be  permanently  and 
irreparably  injured.  But,  further,  the  only  damage  found  by  the 
jury,  or  complained  of  by  the  plaintiff,  was  a  loss  of  profit  in  his 
trade  estimated  by  the  jury  at  lOOZ,,  a  loss,  which  as  already 
observed,  the  House  of  Lords  had  decided  not  to  be  within  the 
Act  of  Parliament. 

Here,  on  the  other  hand,  as  in  Chamherlain^s  Case,  it  is  expressly 
found  that  the  premises  of  the  plaintiff,  with  reference  to  the  use 
to  which  they  might  have  been  applied  by  any  owner  or  occupier, 
have  been  permanently  damaged  or  diminished  in  value.  The 
decision,  therefore,  in  Bickefs  Case,  upon  the  facts  there  found,  is 
clearly  distinguishable  from  Chamberlairb  s  Case  and  this  case, 
and  is  in  express  terms  distinguished  from  ChamherlairCs  Case  by 
Lord  Chelmsford,  one  of  the  majority  by  whom  that  decision  was 
pronounced.  We  are,  however,  bound  not  merely  to  consider  the 
judgment  itself  of  the  House  of  Lords,  but  to  collect,  as  far  as  we 
are  able  to  do  so,  the  rationes  decidendi  from  the  language  in 
which  it  was  delivered.  And  it  certainly  appears  from  some  ex- 
pressions that  fell  from  Lord  Cranworth  to  have  been  his  opinion 
that  to  constitute  an  injury  w^ithin  the  Act  it  must  have  been 
(1)  2  Bing.  N.  C.  281. 
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caused  by  something  in  contact  with,  or  directly  and  physically  1873 
operating  upon  the  land  itself.  But  if  such  was  really  the  mean-  mcCaethy 
ing  of  his  Lordship,  it  is  not  only  opposed  to  some  of  the  autho-  j^j^'^pQ 
rities  recognised  by  the  decision  to  which  he  was  a  party,  but  politan 
inaccurately  illustrates  the  proposition  intended  to  be  laid  down.  Works!" 
For  "  the  raising  or  lowering  of  a  highway  in  front  of  a  claimant's 
premises"  had  not  the  effect  in  the  case  referred  to  of  rendering 
the  premises  inaccessible,  though  it  diminished  the  facility  of 
access ;  and  the  destruction  of  a  portion  of  a  highway  by  the  con- 
struction of  an  embankment  upon  it  at  the  distance  of  some  fifteen 
feet  from  the  claimant's  house,  is  no  more  "  an  actual  injury  to  the 
land  itself"  than  the  construction  of  a  railway  at  the  distance  of 
seventy  yards,  or  an  embankment  at  the  distance  of  twenty-one  feet. 
Passing  by,  then,  these  remarks  of  Lord  Cranworth,  which  would 
confine  all  claims  to  compensation  within  narrower  limits  than 
either  the  authorities  or  the  provisions  of  the  Act  of  Parliament 
hav.e  prescribed,  and  without  calling  in  aid  the  able  and  elaborate 
opinion  of  Lord  Westbury  in  support  of  the  claim  to  compensation, 
I  think  we  are  warranted  in  holding  that  the  true  rationes  deci- 
dendi in  this  case  of  Bichefs  were,  that  the  pecuniary  injury  com- 
plained of  was  confined  to  the  loss  of  profit  in  trade,  that  there 
was  no  finding  of  any  diminution  in  the  value  of  the  property,  and 
that  the  highway  in  question  had  not  been  permanently  extin- 
guished or  taken  away,  but  only  temporarily  obstructed ;  all  which 
reasons  for  the  decision  are  inapplicable  to  either  Cliam'berlain^ s 
Case  or  the  case  before  us.  Caledonian  By.  Co.  v.  Ogilvy  (1)  is 
equally  distinguishable  from  the  present  case.  There  the  plaintiff 
complained,  not  of  the  permanent  extinction  of  a  highway,  but 
only  of  an  occasional  and  temporary  obstruction  by  the  shutting 
of  the  gates  on  either  side  of  a  railway  for  a  few  minutes  or 
seconds  at  a  time  during  the  passing  or  expected  passing  of  a  rail- 
way train.  There  is  therefore  no  decision  to  be  found  in  any 
court  of  appeal  that  where  a  highway  is  not  merely  obstructed 
but  permanently  destroyed,  so  near  to  premises  alleged  to  be 
injuriously  affected  as  to  render  them  of  less  pecuniary  value  by 
preventing  an  easy  and  convenient  access  to  them  by  the  occupiers 
and  the  public,  the  owner  of  the  premises  is  not  entitled  to  com- 

(1)  2  Macq.  229. 
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pensation.  Upon  these  grounds,  therefore,  supported  by  the  many- 
authorities  referred  to,  consistent  with  the  decisions  of  the  House  of 
Lords,  and  in  accordance  with  the  strict  principles  of  justice,  I  am 
of  opinion  that  the  judgment  of  the  Court  of  Common  Pleas  should 
be  affirmed. 

Judgment  affirmed. 

Attorney  for  plaintiff :  John  Edmunds. 
Attorney  for  defendants  :  W,  W.  Smith. 


Feb.  8.  LISHMAK  and  Anotheb  v.  THE  NOETHERN  MAEITIME  INSUEAKCE 
 —  COMPANY. 

Insurance  on  Freight — Warranty  as  to  the  Amount  of  Insurance  on  the  Hull — 
Non-communication  of  a  material  Fact  coming  to  the  Knowledge  of  the 
Assured  after  the  Acceptance  of  the  liish. 

A  proposal  for  insurance  on  freight  was  made  and  accepted  on  the  11th  of 
March.  On  the  16th  the  ship  was  lost.  On  the  17th  the  assured,  with  know- 
ledge of  the  loss,  but  without  communicating  it  to  the  insurers,  demanded  a 
stamped  policy.  The  insurers  then  for  the  first  time  required  to  be  informed  as 
to  the  amount  of  insurance  upon  the  hull,  and  inserted  in  the  policy  (which  the 
assured  accepted)  the  following  warranty, — "  Hull  warranted  not  insured  for  more 
than  2700?.  after  the  20th  of  March." 

The  vessel  was  in  fact  insured  for  an  additional  500?.  in  an  insurance  club,  by 
the  rules  of  which  all  ships  belonging  to  members  were  insured  from  the  20th  of 
March  in  one  year  to  the  20th  of  March  in  the  following  year,  "  and  so  on  from 
year  to  year  unless  ten  days'  notice  to  the  contrary  be  given,"  and  in  the  absence 
of  notice  the  managers  were  to  "renew  each  policy  on  its  expiration  — 

Held,  that,  notwithstanding  those  rules,  regard  being  had  to  the  stat.  30  & 
31  Yict.  c.  23,  ss.  7 — 9,  the  club-policy  was  not  a  continuing  policy  beyond  the 
20th  of  March  of  the  current  year,  and  that,  the  ship  having  been  lost  before  that 
day,  no  new  effective  policy  could  have  been  made,  and  consequently  that  the 
warranty  was  complied  with. 

Held  also  that,  the  risk  having  been  accepted  by  the  insurers  on  the  11th  of 
March,  the  addition  on  the  17th  of  a  term  for  their  benefit,  and  not  affecting  the 
risk,  did  not  prevent  the  policy  from  being  one  drawn  up  in  respect  of  the  risk 
accepted  on  the  11th,  and  therefore,  upon  the  authority  of  Cory  v.  Patton  (Law 
Eep.  7  Q.  B.  30-1),  the  non-communication  of  the  loss  was  not  a  concealment  of  a 
material  fact  so  as  to  avoid  the  policy. 

Declaeation:  First  count,  upon  a  policy  of  insurance  upon 
freight  in  respect  of  goods,  &c.,  on  board  the  ship  Mayfloiver,  at 
and  from  the  Tyne  to  Argusteria  in  the  sum  of  400?.,  allegicg  a 
total  loss. 


1873 


McCarthy 
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Pleas :  3.  That  the  defendants  were  induced  to  make  and  sub-  1873 

scribe  the  policy  and  to  become  insurers  to  the  plaintiJGfs,  as  alleged,  Lishman 

by  the  fraud  of  the  plaintiffs  (1) ;  4.  That,  at  the  time  of  the  ;^Qp^^gjjj^, 

defendants  makinsr  and  subscribinej  the  policy  and  beconiino:  such  Maeitime 

„  ,      ,  ,    .      .n^  .     r  '  .  InSUKANCeCO. 

insurers,  as  alleged,  the  plamtins  and  their  agents  misrepresented 
to  the  defendants  a  fact  then  material  to  be  known  to  the  defend- 
ants, and  material  to  the  risk  of  the  said  policy ;  5.  That,  at 
the  time  of  the  defendants  making  and  subscribing  the  policy 
and  becoming  such  insurers,  as  alleged,  the  plaintiffs  and  their 
agents  wrongfully  concealed  from  the  defendants  a  fact  then 
known  to  the  plaintiffs  and  their  agents,  and  unknown  to  the 
defendants,  and  material  to  be  known  to  the  defendants,  and 
material  to  the  risk  of  the  said  policy,  that  is  to  say,  that  the 
ship  and  premises  and  goods  had  been  and  then  were  lost.  Issue 
thereon. 

At  the  trial  before  Brett,  J.,  at  the  last  Summer  Assizes  at  Liver- 
pool, the  facts  which  appeared  in  evidence  were  as  follows  : — 

On  the  11th  of  March,  1871,  a  clerk  of  the  plaintiffs  named 
Eobson  went  to  the  defendants'  office  with  instructions  to  insure 
the  Mayflower  for  400Z.  on  freight  from  the  Tyne  to  Argusteria. 
He  there  saw  Mr.  Metcalfe,  the  secretary  of  the  defendants'  com- 
pany, and  an  offer  or  proposal  for  the  insurance  was,  according  to 
the  practice  of  the  office,  written  by  Eobson,  in  Metcalfe's  presence, 
in  a  book  kept  at  the  office  for  that  purpose,  called  the  "  Order 
Book,"  or  subsequently  wafered  or  pasted  therein,  and  Metcalfe 
agreed  to  accept  the  risk  at  a  premium  of  65s.  per  cent.,  and  cal- 
culated the  amount  and  debited  it  to  the  plaintiffs  in  the  usual 
way,  nothing  being  said  at  the  time  as  to  any  special  warranty  to 
be  inserted  in  the  policy.  It  is  not  the  practice  of  the  defendants' 
company  to  give  "  slips "  on  accepting  a  risk ;  but  a  stamped 
policy  is  made  out  and  sent  a  few  days  after  the  receipt  of  the 
proposal. 

The  Mmjflower  was  lost  on  the  Long  Sand,  near  Harwich,  on  the 
16th  of  March,  and  the  plaintiffs  had  notice  of  the  loss  by  tele- 
graph early  on  the  following  morning.  In  the  course  of  that  day 
the  plaintiffs  sent  their  clerk  Eobson  to  the  defendants'  office  to 

(1)  This  pica  was  withdrawn  at  the  trial,  and  a  pica  allowed  to  he  added,  that 
the  warranty  in  the  policy  was  not  complied  -svith.    (Sec  post,  p.  218.) 
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1873      ask  for  a  policy,  but  did  not  communicate  to  the  defendants  the 
T,TPTTMAT>    fact  that  the  Mayflower  was  then  lost.    The  defendants'  clerk, 
^'        Alsopp  then  for  the  first  time  inquired  what  the  hull  of  the  vessel 
Maritime    was  insured  for.    Kobson  went  back  to  the  plaintiffs'  office  to 
Insurance  Co.  ^^^^^^^^^^^  j^ig  return  told  Alsopp  that  the  vessel  was  insured 

for  2700Z. ;  whereupon  Alsopp  filled  up  and  gave  Eobson  a  policy 
with  the  following  warranty  inserted  ^therein,—-"  Hull  warranted 
not  insured  for  more  than  2700?."  The  plaintiffs  subsequently 
recollecting  that  there  was  a  further  insurance  for  500Z.  on  the 
ship  in  the  National  Mutual  Shipping  Assurance  Association  of 
Teignmouth,  which  would  expire  by  effluxion  of  time  on  the  20th 
of  March,  sent  Eobson  back  to  get  the  policy  altered  by  adding  to 
the  warranty  the  words  after  the  20th  of  March,"  which  was 
accordingly  done. 

It  was  objected  on  the  part  of  the  defendants  that  the  warranty 
in  the  policy  was  not  complied  with,  because  the  policy  with  the 
National  Mutual  Shipping  Assurance  Association  for  500Z.  was 
a  continuing  policy,  in  the  absence  of  notice  to  terminate  it  on  the 
20th  of  March,  1871,  as  provided  by  the  rules  of  the  association  (1), 
and  that  the  evidence  to  shew  that  such  notice  was  given  was 
insufficient ;  and  that,  inasmuch  as  the  only  legal  contract  between 
the  parties  was  the  stamped  policy  of  the  17th  of  March  mentioned 
in  the  declaration,  and  the  loss  which  occurred  on  the  16th  was 
l^nown  to  the  plaintiffs  before  the  contract  was  complete  and  the 
policy  was  given  out,  the  failure  to  communicate  that  fact  to  the 

(1)  Eule  1.  "  That  the  members  of  perils,  and  damages  of  whatever  nature 

this  association  severally  and  respec-  or  kind  soever,  which  may  be  sustained 

tively,  not  jointly  or  in  partnership,  or  received  by  their  respective  ships, 

nor  the  one  for  the  other  of  them,  but  or  caused  or  done  by  them  to  other 

each  only  in  his  own  name,  insure  ships  or  craft,  except  when  on  the 

each  others'  ships  or  shares  of  ships,  voyages,  in  the  trades,  or  under  the 

from  noon  of  the  20th  day  of  March,  circumstances,  hereinafter  particularly 

18 — ,  or  from  the  date  of  entry  of  each  excepted." 

vessel  respectively,  until  noon  of  the       Eule  25.  "  That  the  managers,  un- 

20th  day  of  March  then  next,  and  from  less  they  receive  ten  days'  notice  to  the 

that  time  until  noon  of  the  20th  day  contrary,  shall  renew  each  policy  on  its 

of  March  in  the  next  succeeding  year,  expiration,  except  in  cases  where  it 

and  so  on  from  year  to  year,  unless  may  be  deemed  expedient  not  to  renew 

notice  to  the  contrary  be  given  as  here-  the  same,  when  the  managers  shall 

inafter  mentioned,  against  all  losses,  cause  notice  to  be  given  to  the  owner." 
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defendants  constituted  a  concealment  of  a  material  fact,  and  1873 

avoided  the  policy.  Lishman 

To  this  it  was  answered,  that  what  passed  on  the  17th  of  March  ^^oethern 

with  reference  to  the  warranty  must  be  taken  to  relate  back  to  the  Maritime 

Insurance  Co. 

11th,  when  the  real  and  substantial  terms  of  msurance  were 
agreed  on ;  and  that  the  policy  was  not  avoided  by  a  stipulation 
subsequently  inserted  which  in  no  degree  affected  the  risk  insured ; 
and  Cory  v.  Patton  (1)  was  relied  on  to  shew  that  an  assured  is  not 
bound  to  make  known  to  the  underwriters  facts  which  have  come 
to  his  knowledge  between  the  time  of  the  giving  out  of  the  slip 
and  the  execution  of  the  policy. 

The  learned  judge  left  it  to  the  jury  to  say,— first,  whether  the 
defendants  had  accepted  the  risk  on  the  11th  of  March, — secondly, 
whether  there  was  any  breach  of  the  warranty, — thirdly,  whether 
the  fact  that  the  vessel  was  lost  was  material  to  be  known  to  the 
underwriters  on  the  17th  of  March. 

The  only  evidence  that  a  notice  had  been  given  to  terminate  the 
policy  in  The  National  Mutual  Shipping  Assurance  Association 
was  this : — The  plaintiffs'  clerk  said  :  "  A  paper  writing  had  been 
sent  to  the  Teignmouth  club.  I  believe  it  was  sent  on  the  20th 
of  February.  At  the  same  time  I  made  a  note  against  the  500^. 
policy  in  the  plaintiffs'  policy-book,  to  this  effect, — *  To  be  with- 
drawn before  the  20th  of  March.' "  Upon  this  the  learned  judge 
told  the  jury  that,  if  they  thought  that  meant  that  the  policy  was 
to  expire  on  the  20th  of  March,  and  that  notice  was  given,  then 
the  warranty  was  not  broken ;  otherwise  it  was. 

The  jury  found  that  the  risk  was  accepted  on  the  11th  of  March, 
and  that  there  was  no  breach  of  warranty,  and  that  it  was  not 
material  to  communicate  the  loss  on  the  17th. 

A  verdict  was  thereupon  entered  for  the  plaintiffs  for  400Z ;  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  verdict  for 
them,  if  the  learned  judge  ought  to  have  directed  the  jury,  as 
matter  of  law,  that  the  warranty  was  not  complied  with,  and  that 
the  fact  concealed  was  material. 

A  rule  having  been  obtained  to  enter  a  verdict  for  the  defend- 
ants, on  the  ground  that  the  judge  ought  to  have  directed  the 

(1)  Law  Rep.  7  Q.  B.  30i 
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1873      jury  to  find  for  tlie  defendants,  because  there  was  concealment  of 
"-^^s^^^  a  material  fact,  and  that  the  warranty  as  to  the  amount  of  the 
^-        insurance  on  the  hull  contained  in  the  policy  declared  on  was  not 
Maritime    complied  with :  or  for  a  new  trial,  on  the  ground  that  the  judge 
Insurance  Co.  j^ig^jj,^^,^^^^  ^l^e  ji^ry  as  to  what  was  to  be  deemed  a  concealment,  . 

and  material  to  the  risk,  and  as  to  the  warranty  being  complied 
with,  and  improperly  received  an  entry  in  the  plaintiffs'  book  as 
evidence  of  such  compliance ;  and  also  that  the  verdict  was  against 
the  weight  of  evidence, — 

Feb.  7.  JSoTkeVj  Q.C,  and  Gainsford  Bruce,  shewed  cause.  This 
case  is  governed  by  lonides  v.  Facifie  Insurance  Co.  (1)  and  Conj 
V.  Faiton,  (2)  Blackburn.  J.,  in  giving  judgment  in  the  former 
case,  says  (3)  :  "  The  slip  is  in  practice  and  according  to  the 
understanding  of  those  engaged  in  marine  insurances  the  complete 
and  final  contract  between  the  parties,  fixing  the  terms  of  the 
insurance  and  the  premium,  and  neither  party  can  without  the 
assent  of  the  other  deviate  from  the  terms  thus  agreed  on,  without 
a  breach  of  faith."    The    proposal"  here  represents  the  slip  in 
ordinary  cases.    And  in  Cory  v.  Fatton  (2)  it  was  held  that,  where 
underwriters  have  (as,  by  initialing  a  slip)  made  a  contract  of 
assurance,  which,  although  invalid  at  law  and  in  equity  for  want 
of  statutory  requisites,  is  nevertheless  in  practice,  and  according 
to  the  usage  of  those  engaged  in  marine  insurance,  a  complete  and 
final  contract  binding  upon  them  in  honour  and  good  faith  what- 
ever events  may  subsequently  happen,  the  assured  need  not  com- 
municate to  the  underwriters  facts  which  afterwards  come  to  his 
knowledge  material  to  the  risk  insured  against;  and  the  non- 
disclosure of  such  facts  will  not  vitiate  the  policy  of  assurance 
afterwards  executed.    As  to  the  warranty,  there  was  abundant  evi- 
dence that  the  500Z.  policy  would  expire  on  the  20th  of  March: 
the  policy-book  was  not  admitted  as  evidence ;  it  was  merely  re- 
ferred to  by  the  witness  to  refresh  his  memory  as  to  a  notice  to 
discontinue  that  policy  having  been  sent.    Besides,  no  valid  policy 
could  have  been  executed  by  the  Teignmouth  club  after  the'  loss  of 
the  vessel ;  and  the  stat.  30  &  31  Vict.  c.  23  and  the  rules  of  the 
club  shewed  that  the  policy  was  at  an  end  on  the  20th  of  March. 

(1)  Law  Eep.  6  Q.  B.  674 ;  Law        (2)  Law  Eep.  7  Q.  B.  304 
Eep.  7  Q.  B.  517.  (3)  Law  Rep.  6  Q.  B.  at  p.  684. 
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Sect.  7  of  that  Act  enacts  that  "  no  contract  or  agreement  for  sea  1873 

insurance  (other  than  such  insurance  as  is  referred  to  in  s.  55  of  lishman 

the  Merchant  Shipping  Act  Amendment  Act,  1862  (25  &  26  Yict.  j^^^J^-^^^^ 

c.  63),)  shall  be  valid  unless  the  same  is  expressed  in  a  policy,"  Maritime 
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&c. ;  and  s.  8  enacts  that  "  no  policy  shall  be  made  lor  any  term 
exceeding  twelve  months,  and  every  policy  which  shall  be  made 
for  any  time  exceeding  twelve  months  shall  be  null  and  void  to 
all  intents  and  purposes."  That  clearly  throws  upon  the  defend- 
ants the  onus  of  proof  that  a  renewed  policy  had  been  issued  by 
the  club.  The  main  point  is  whether  there  was  a  concealment  of  a 
material  fact,  so  as  to  avoid  the  policy.  It  must  now  be  assumed 
that  the  defendants  accepted  the  risk  on  the  11th  of  March,  all 
the  terms  of  a  complete  insurance  being  then  settled  and  agreed  on. 
The  warranty  inserted  on  the  17th  was  no  part  of  the  contract. 

[Brett,  J.  The  contract  declared  on  is  contained  in  the 
stamped  policy  with  that  warranty  upon  it.] 

The  defendants  being  bound  in  honour  to  issue  a  stamped 
policy  on  the  terms  of  the  contract  of  the  11th  of  March,  it 
could  not  be  at  all  material  to  them  to  be  informed  that  the  vessel 
was  lost  on  the  16th.  That  is  clearly  decided  by  Cory  v.  Paiton.  (1) 
The  fact  concealed  was  perfectly  immaterial  so  far  as  the  warranty 
was  concerned. 

Eerschell,  Q.O.,  and  Crompton,  in  support  of  the  rule.  The 
warranty  that  the  hull  was  not  insured  for  more  than  2700Z.  after 
the  20th  of  March  was  not  complied  with.  There  being  no 
evidence  that  notice  to  discontinue  the  500?.  policy  had  been 
given,  it  was,  at  the  time  the  contract  of  insurance  declared  on 
was  made,  a  subsisting  insurance  for  another  year.  Eule  1  is  not 
an  undertaking  to  renew,  but  an  absolute  continuing  insurance 
until  notice. 

[Keating,  J.  Notwithstanding  the  statute  30  &  31  Vict.  c.  23, 
s.  8,  expressly  enacts  that  every  policy  which  shall  be  made  for 
any  time  exceeding  twelve  months  shall  be  null  and  void  to  all 
intents  and  purposes  ?"] 

Sect.  9  contains  the  following  exception:  **xVny  policy  of 
mutual  insurance  having  a  stamp  or  stamps  impressed  thereon 


(1)  Law  Rep.  7  Q.  B.  301. 
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1873      may,  if  required,  be  stamped  with  an  additional  stamp  or  stamps, 
~~LKm^AN~  provided  that  at  the  time  such  additional  stamp  or  stamps  shall 
Northern   ^®  required  the  policy  shall  not  have  been  signed  or  underwritten 
imaritime    to  an  amount  exceeding  the  sum  or  sums  which  the  stamp  or 
stamps  previously  impressed  thereon  will  warrant."    The  5001 
policy  was,  according  to  the  Teignmouth  Club  rules,  a  continuing 
policy  unless  notice  was  given  to  terminate  it  on  the  20th  of 
March.    The  only  proper  evidence  of  such  notice  having  been 
given  would  be  the  notice  itself.    The  mere  statement  of  the 
plaintiffs'  clerk  that  a  paper  writing  had  been  sent,  without 
shewing  what  that  paper  writing  was,  was  clearly  not  sufiScient ; 
and  the  entry  in  the  policy  book  did  not  carry  the  matter  any 
further. 

[Keating,  J.  If  the  manager  of  the  Teignmouth  Club  knew 
that  the  ship  was  lost  on  the  16th  of  March,  would  he  still  be 
bound  to  issue  a  stamped  policy  on  the  20th  ?] 

Unless  the  club  insurance  is  a  continuing  insurance,  there  is  an 
end  of  the  first  point.  The  important  question  still,  however, 
remains,  viz.  whether  there  was  a  concealment  of  a  material  fact 
at  the  time  the  insurance  was  effected.  The  terms  of  the  policy 
sued  on  (with  the  warranty  clause)  never  were  agreed  on  until  after 
the  loss  was  known  to  the  assured  ;  and  the  non-communication  of 
the  loss  was  a  concealment  of  a  material  fact,  which  avoided  the 
policy.  It  may  be  conceded,  upon  the  authority  of  Cory  v.  Fatton  (1), 
that,  notwithstanding  the  stat.  30  &  31  Vict.  c.  23,  the  real  bargain 
between  the  assured  and  the  underwriters  takes  place  when  the 
slip  containing  the  terms  of  the  intended  policy  is  accepted,  and 
that  a  material  fact  coming  to  the  knowledge  of  the  assured 
between  the  date  of  the  slip  and  that  of  the  policy  need  not 
be  communicated.  Here,  however,  the  terms  were  not  agreed  on 
until  the  17th  of  March,  after  the  loss  of  the  Mayflower  was  known 
to  the  plaintiffs.  That  constitutes  a  material  distinction  between 
the  two  cases.  How  could  the  jury  be  w^arranted  in  finding  that 
the  contract  declared  on  was  entered  into  on  the  11th  of  March, 
when  one  material  term  of  it  was  only  discussed  and  settled  on 
the  17th  ?    If  a  complete  and  final  contract  had  been  made  before 


(1)  Law  Kep.  7  Q.  B.  304. 
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the  loss  was  known,  the  fact  would  have  been  immaterial,  and  1873 
need  not  have  been  communicated.   [Morrison  v.  Universal  Marine  lishman 
Insurance  Co,  (1)  was  also  referred  to.]  Northern 

Cur,  adv,  VUU.  Maritime 

Insurance  Co  , 

Feb.  8.     The  judgment  of  the  Court  (Keating,  Brett,  and 
Grove,  JJ.)  was  delivered  by 

Keating,  J.  This  was  an  action  on  a  marine  policy  of  insu- 
surance  upon  freight,  and  was  tried  before  my  Brother  Brett  at  the 
last  Liverpool  summer  assizes,  when  a  verdict  was  found  for  the 
plaintiffs  for  400Z.,  as  upon  a  total  loss  of  freight. 

It  appeared  that  the  plaintiffs,  shipowners,  being  desirous  of  in- 
suring the  freight  in  question,  on  the  11th  of  March,  1871,  sent  to 
the  defendants,  who  were  underwriters  at  Newcastle-upon-Tyne,  to 
inquire  the  terms  of  insurance,  and  ultimately  an  agreement  was 
made  at  65s.  per  cent.,  and  a  slip  or  proposal  drawn  up  and  accepted 
by  the  defendants  at  that  rate.  The  slip  contained  all  the  necessary 
terms  for  a  complete  insurance  at  the  above  rate,  and  was  drawn  up 
without  any  question  whatever  being  asked  as  to  the  amount  of 
insurance  upon  the  hull  of  the  vessel. 

On  the  16th  of  March  the  ship  was  lost,  and  the  plaintiffs  knew 
of  the  loss  on  the  17th.  They  sent  on  that  day  to  the  defendants 
for  a  stamped  policy  in  pursuance  of  the  terms  of  the  slip ;  and 
then  for  the  first  time  the  defendants  required  to  know  in  what 
amount  the  hull  of  the  ship  had  been  insured.  The  plaintiffs  had 
in  fact  effected  insurances  upon  the  ship  amounting  to  2700Z.,  and 
a  further  policy  for  500Z.  with  the  Mutual  Shipping  Insurance 
Association  of  Teignmouth,  of  which  he  was  a  member,  by  which 
the  insurance  was  to  be  for  a  year  from  the  20th  of  March  pre- 
ceding, with  renewal  from  year  to  year  unless  determined  at  tlie 
end  of  a  year  by  notice  from  either  party.  Upon  the  requirement 
of  the  defendants'  clerk,  the  plaintiffs'  clerk  gave  the  amount 
insured  on  ship  at  2700Z.,  when  the  defendants  inserted  that 
amount  as  a  warranty  in  what  they  stated  to  bo  a  copy  of  the 
policy.  The  plaintiffs,  however,  sent  it  back  in  consequence  of  its 
not  including  the  amount  insured  by  the  policy  for  500?.  on  ship  ; 


(1)  Law  Kcp.  8  Ex.  40. 
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1873      and  tlie  words  "  after  the  20th  March  "  were  added,  and  a  stamped 

LisiiMAN    policy  with  that  w^arranty  given  out. 

No  communication  was  made  by  the  plaintiffs  to  the  defendants 

Maiutiwe  of  the  loss  of  the  ship  before  or  at  the  time  of  the  delivery  of  the 
InsueanceOo. 

policy. 

Upon  this  policy  the  plaintiffs  sued ;  and  the  defences  set  up 
were,  a  non-compliance  with  the  above  warranty,  and  also  a  con- 
cealment of  a  material  fact,  viz.  the  loss  of  the  ship. 

At  the  conclusion  of  the  plaintiffs'  case,  the  defendants  objected 
that  the  warranty  was  not  complied  with,  because  the  policy  for 
the  50 OZ.  was  a  continuing  policy  beyond  the  20th  of  March  unless 
notice  to  terminate  it  at  that  time  were  proved,  and  there  was  no 
evidence  of  such  notice.  They  also  objected  that,  inasmuch  as 
the  real  and  only  legal  contract  between  the  parties  was  the 
stamped  policy  of  the  17th  of  March  declared  on,  and  the  loss 
having  occurred  on  the  16th,  and  known  to  the  plaintiffs  on  the 
17th,  the  omission  to  communicate  it  on  that  day  constituted  the 
concealment  of  a  material  fact,  and  avoided  the  policy. 

The  learned  judge  asked  the  jury  whether  the  warranty  was  com- 
plied with,  and  they  found  it  was ;  and,  in  answer  to  other  questions, 
they  found  that  the  risk  was  accepted  by  the  defendants  on  the  11th 
of  March,  and  that  it  was  not  material  to  make  known  the  loss 
to  the  defendants  upon  the  17th.  The  verdict  thereupon  passed 
for  the  plaintiffs,  with  leave  to  the  defendants  to  move  to  enter  a 
verdict  for  them,  if  the  judge  ought  to  have  directed  the  jury  as 
matter  of  law  that  the  warranty  was  not  complied  with,  and  that 
the  omission  to  communicate  the  loss  on  the  17th  was  a  conceal- 
ment of  a  material  fact,  which  avoided  the  policy. 

A  rule  was  obtained  upon  that  ground,  with  the  alternative  of 
a  new  trial  on  the  ground  of  misdirection,  on  the  part  of  the 
learned  judge  in  not  so  directing  the  jury,  and  also  that  the  verdict 
was  against  the  weight  of  the  evidence.  That  rule  has  been 
argued;  and  the  questions  raised  were  those  insisted  on  at  the 
trial. 

Mr.  Herschell,  for  the  defendants,  argued,  first,  that  the  policy 
for  the  50  OZ.  was  a  policy  to  continue  beyond  the  20th  of  March 
unless  notice  given ;  and,  secondly,  that  there  was  no  proof  of 
notice.   But  it  seems  to  me  that,  according  to  the  terms  of  the 
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Teignmouth  Mutual  Shipping  Insurance  Association's  rules,  and  1873 


the  words  of  the  statute  30  &  31  Yict.  c.  23,  that  policy  was  not  lishman 

a  continuing  policy,  and  that  in  this  case  no  new  effective  policy  noetheen 

could  have  been  made  on  the  20th  of  March,  the  ship  having  been  ^  Maeitime 

'  ^         ^  InsueanceCo. 

lost  before  that  day. 

This  renders  it  unnecessary  to  consider  whether  the  evidence  to 
prove  the  notice  was  suflScient,  if  such  notice  had  been  necessary. 

The  great  question,  however,  argued  was  whether  there  was  a 
concealment  of  a  material  fact,  so  as  to  avoid  the  policy  :  and  I 
am  of  opinion  that  there  was  not. 

It  was  admitted  by  Mr.  Herschell,  in  accordance  with  the  deci- 
sion of  the  Court  of  Queen's  Bench  in  Cory  v.  Patton  (1), — referring 
to  lonides  v.  Pacific  Insurance  Go,  (2)  in  the  Exchequer  Chamber, 
— that,  notwithstanding  the  provisions  of  30  &  31  Vict.  c.  23, 
ss.  7  and  9,  the  real  bargain  between  the  assured  and  the  under- 
writers takes  place  when  the  slip  containing  the  terms  of  the 
intended  policy  is  accepted  ;  and  that,  although  such  slip  does  not 
constitute  a  contract  enforceable  at  law,  yet  it  may  be  looked  at 
for  the  purpose  of  discovering  at  what  time  the  risk  was  really 
undertaken  by  the  underwriters ;  and  that  a  material  fact  coming 
to  the  knowledge  of  the  assured  between  the  date  of  the  slip  and 
that  of  the  policy  need  not  be  communicated.  Admitting  this, 
however,  Mr.  Herschell  contended  with  considerable  force  that, 
in  this  case,  the  slip  on  the  11th  of  March  could  not  shew  the 
terms  of  the  bargain,  as  a  negotiation  between  the  parties  was 
going  on  up  to  the  17th,  when  the  policy  containing  tlie  added 
warranty  was  issued,  which  contained  the  only  complete  contract 
of  insurance  between  the  parties,  and  therefore  the  case  was  dis- 
tinguishable from  lonides  v.  Pacific  Insurance  Co.  (2)  and  Cory 
v.  Patton,  (1) 

In  my  opinion,  however,  the  jury  having  found  as  a  fact  that 
the  risk  was  accepted  by  the  underwriters  on  the  11th  of  March, 
it  cannot  be  said  that  the  addition  of  a  term  for  the  benefit  of  the 
underwriters,  and  not  affecting  the  risk,  prevented  the  policy  from 
being  one  drawn  up  in  respect  of  the  risk  accepted  on  the  11th: 
the  case,  therefore,  is  the  same  in  principle  with  that  referred  to, 

(1)  Law  Rep.  7  Q.  B.  304. 
(2)  Law  Eep.  G  Q.  B.  G74;  Law  Eep.  7  Q.  V.  517. 
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1873       and  the  occurrence  of  the  loss  subsequently  to  the  11th,  though 


LisHMAN  before  the  issue  of  the  stamped  policy,  did  not  render  it  incum- 
NoRTHERN  ^^^^  plaintiffs  to  communicate  it,  inasmuch  as  it  could  not 

InsuranceCo  ^^^^^^       -^'^^^  already  accepted  or  the  premium  already  agreed  to 
and  paid. 

I  think,  therefore,  there  was  no  misdirection  on  the  part  of  the 
learned  judge,  that  the  evidence  justified  the  verdict  of  the  jury 
and  their  answers  to  the  questions  put  to  them,  and  that  the 
rule  must  be  discharged. 

Grove,  J.  I  entirely  agree  with  the  judgment  pronounced  by 
my  Brother  Keating ;  and  I  have  nothing  to  add. 

Brett,  J.  I  also  entirely  agree ;  and  I  will  only  add  that  when 
I  allowed  a  plea  to  be  added,  I  did  so  upon  the  understanding 
that  the  question  was  to  be  left  to  the  jury  upon  the  evidence  as 
it  then  stood. 

Bule  discharged. 

Attorneys  for  plaintiffs :  Mercer  &  Mercer ^  for  Oliver  BoUerell, 
Sunderland. 

Attorneys  for  defendants :  Williamson,  Hill,  &  Co,,  for  B.  P.  & 
S.  Phili^son,  Newcastle-u^pon-Tyne. 
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MORS-LE-BLANCH  and  Another  v.  WILSON  and  Another.  1873 

Feh.W 

Costs  of  Defending  Action — Shipping — Bill  of  Lading^  Construction  of — Bights  

and  Duties  of  Master  where  no  Consignee  appears  to  claim  the  Goods — Lien 
for  Freight— Merchant  Shipping  Act,  1862  (25  &  26  Vict.  c.  63),  s.  68. 

Where  an  action  is  brought  agamst  A.  to  recover  unliquidated  damages  for 
which  he  has  become  liable  through  the  default  of  B.,  notice  being  given  to  B. 
•(who  declines  to  intervene),  A.  is  justified  in  defending  the  action,  and  is  not 
bound  to  let  judgment  go  by  default,  or  to  pay  money  into  Court. 

The  proper  questions  for  the  jury  in  such  a  case  are,  whether  it  was  a  reason- 
able thing  to  defend  the  action,  and  whether  the  defence  was  conducted  in  a  rea- 
sonable manner. 

The  defendants  shipped  coals  on  board  the  ship  Fitho  for  Buenos  Ayres,  under 
u  bill  of  lading  making  them  deliverable  to  the  consignees  on  payment  of 
freight,  and  containing  a  memorandum, — "  The  coals  to  be  taken  from  the  ship 
as  soon  as  the  master  is  ready  to  deliver,  or  to  be  landed  at  the  expense  and  risk 
of  the  consignees." 

The  Pitho  arrived  at  Buenos  Ayres  on  the  28th  of  November,  1869,  and  the 
master  was  ready  to  deliver  the  coals  on  the  23rd  of  December :  but,  no  consignees 
appearing  to  claim  them,  he  waited  until  the  20th  of  January,  1870,  and  then 
landed  them.  In  an  action  against  the  defendants  for  damages  for  the  detention 
of  the  ship  at  Buenos  Ayres,  it  was  left  to  the  jury  to  say  whether  the  defendants 
were  responsible  for  the  detention,  and  what  would  be  a  reasonable  compensation 
for  it.  The  jury  found  that  the  defendants  were  responsible  for  the  detention, 
and  they  assessed  the  damages  at  56?.  But  the  judge  having,  in  answer  to  a 
question  from  one  of  the  jury  at  the  close  of  his  summing-up,  stated  that,  there 
being  no  evidence  that  there  were  warehouses  at  Buenos  Aj^res  such  as  existed  at 
Liverpool  and  other  jplaces,  into  which  goods  might  be  placed  and  kept  subject  to 
the  shipov/ner's  lien  for  freight,  under  the  Merchant  Shipping  Act,  1862,  the 
owners  would  lose  their  lien  by  landing  the  coals : — 

Held,  That,  inasmuch  as  this  answer  was  too  general  in  its  terms,  and  might 
have  to  some  extent  affected  the  assessment  of  damages,  the  defendants  were 
entitled  to  a  new  trial. 

Semhle  that,  although  there  was  no  "  statutable  "  warehouse  at  Buenos  Ayres, 
the  master  might  still  have  landed  the  coals  there  without  losing  his  possession 
and  control  over  them  (placing  them  in  a  warehouse  belonging  to  or  hired  by 
his  owners),  and  so  have  preserved  his  lien  for  freight. 

The  first  count  of  tlie  declaration  stated  that,  in  consideration 
that  the  plaintiffs,  at  the  request  of  the  defendants,  would  receive 
in  the  Thames,  in  a  ship  called  the  Fitlio,  a  large  quantity,  to  wit, 
47^  tons  of  coal,  and  would  carry  the  same  from  thence  to  Buenos 
Ayres,  and  there  deliver  the  same  to  the  defendants  or  their  assigns 
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1873  on  certain  terms,  the  defendants  promised  to  and  agreed  with  the 
]yioRs-LE-  plaintiffs  that  the  said  coal  should  be  taken  by  the  defendants  or 
Blanch  ^-^^^^  assigns  from  the  said  ship  as  soon  as  the  master  of  the  ship 
Wilson,  ^as  ready  to  deliver :  Averment,  that  the  plaintiffs  did  receive  in 
the  Thames  in  the  said  ship  the  said  coal,  and  did,  from  thence 
carry  the  same  to  the  port  of  Buenos  Ayres,  and  they  were  and  the 
master  was  ready  and  willing  there  to  deliver  the  coal  to  the 
defendants  or  their  assigns  upon  the  said  terms ;  and  that,  although 
all  conditions  (except  such  as  the  plaintiffs  were  prevented  by  the 
defendants  from  performing)  were  performed  by  the  plaintiffs,  and 
all  things  and  times  respectively  happened  and  elapsed  necessary 
to  entitle  the  plaintiffs  to  have  the  coal  taken  from  the  ship  by  the 
defendants  or  their  assigns,  yet  the  defendants  did  not  nor  did 
their  assigns  take  the  coal  from  the  ship,  whereby  the  ship  was 
necessarily  detained,  and  the  plaintiffs,  who  had  chartered  the  ship,, 
incurred  a  great  liability  to  the  owners  of  the  ship  for  and  on 
account  of  the  detaining  of  the  ship. 

The  second  count  stated  that,  in  consideration  that  the  plaintiffs,, 
at  the  request  of  the  defendants,  would  receive  in  the  Thames  in  a 
certain  ship  called  the  Fitlio,  a  large  quantity  of  coal,  to  wit,  47^ 
tons,  and  would  carry  the  same  from  thence  to  Buenos  Ayres,  and 
there  deliver  the  same  to  the  defendants  or  their  assigns  on  certain 
terms,  the  defendants  promised  that,  in  the  event  of  the  said  coal 
not  being  taken  by  the  defendants  or  their  assigns  from  the  ship 
when  the  master  of  the  ship  was  ready  to  deliver  the  same 
according  to  the  contract,  the  master  might  land  the  coal,  and 
that  the  defendants  would  pay  to  the  plaintiffs  the  expense  incurred 
in  and  about  such,  landing :  Averment,  that  the  plaintiffs  did  re- 
ceive in  the  Thames  in  the  said  ship  the  said  coal,  and  did  from 
thence  carry  the  same  to  Buenos  Ayres,  and  they  were  and  the 
master  w^as  ready  and  willing  there  to  deliver  the  coal  to  the 
defendants  or  their  assigns  upon  the  said  terms  and  according  to 
the  contract ;  but  that  the  coal  was  not  taken  from  the  ship  by  the 
defendants  or  their  assigns,  although  a  reasonable  time  in  that 
behalf  elapsed  before  the  coal  was  landed  as  thereinafter  men- 
tioned ;  that  the  coal  was  landed,  and  in  and  about  the  landing  of 
the  same  great  expenses  were  incurred  by  the  plaintiffs ;  and  that, 
although  all  conditions  were  fulfilled  and  all  times  and  things 
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elapsed  and  happened  necessary  to  entitle  the  plaintiffs  to  land  1873 
the  coal  and  to  incur  the  said  expenses,  and  to  be  paid  the  said  Moes-le- 
■expenses  by  the  defendants,  yet  the  defendants  had  not  paid  the  ^^^^ch 
same  or  any  part  thereof.  Wilson. 

The  third  and  fourth  counts  were  similar  to  the  second  and  third, 
in  respect  of  80  tons  of  coal  shipped  by  the  Majestic  for  Monte 
Video.    There  was  also  a  count  for  freight. 

Pleas  to  each  of  the  special  counts :  1.  That  the  defendants  did 
not  promise  or  agree,  as  alleged;  2.  That  the  plaintiffs  did  not 
receive  or  carry  the  coals,  as  alleged ;  3.  That  the  plaintiffs  were 
not  nor  was  the  master  ready  or  willing  to  deliver  the  goods,  as 
alleged ;  4.  That  the  defendants  agreed  to  buy  from  the  plaintiffs, 
and  the  plaintiffs  agreed  to  sell  to  the  defendants,  and  the  defendants 
retained  and  employed  the  plaintiffs,  and  the  plaintiffs  promised 
the  defendants  and  undertook,  to  put  on  board  the  said  ship,  and  to 
<?arry  and  deliver  to  the  defendants  or  their  assigns,  as  in  the  count 
mentioned,  certain  coal  called  "smithy  coal,"  and  no  other  or 
different  coal,  and  not  the  coal  so  received  or  carried  as  in  the 
count  mentioned;  and  that  the  plaintiffs,  instead  of  selling  and 
putting  on  board  and  receiving  the  coal  so  ordered  by  the  defend- 
ants, put  and  received  on  board  an  entirely  different  coal  from  the 
said  smithy  coal,  as  the  plaintiffs  then  well  knew,  and  as  the 
defendants  did  not  know,  until  the  time  of  the  alleged  breach  in 
the  count,  and  carried  the  same  to  Buenos  Ay  res  [or  Monte  Video] 
as  in  the  count  mentioned,  and  they  and  the  master  were  only  ready 
and  willing  to  deliver  the  said  different  coal  as  in  the  count  men- 
tioned, wherefore  the  defendants  did  not,  nor  did  their  assigns,  take 
from  the  ship  the  last-mentioned  coal,  the  same  not  being  smithy 
<;oal,  but  being  coal  of  an  entirely  different  description,  and  totally 
valueless  to  the  defendants  or  their  assigns ;  which  was  the  breach 
in  the  said  count ;  and  that  the  defendants  did  not  promise  other- 
wise than  as  in  that  plea  above  mentioned,  and  there  was  no 
receipt  of  coals  otherwise  than  as  above  mentioned,  that  is  to  say, 
from  the  plaintiffs  themselves,  of  the  coals  so  carried  as  aforesaid, 
not  being  smithy  coals  or  the  coals  so  purchased  as  aforesaid;  5.  A 
similar  plea  alleging  the  coals  to  have  been  bought  by  the  plaintiffs 
for  the  defendants.  To  the  last  count  there  was  a  plea  of  never 
indebted.    Issue  thereon. 
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1873  The  cause  was  tried  before  Brett,  J.,  at  the  last  Summer  Assizes 
MoEs-LE-  at  Liverpool,  when  the  following  facts  were  proved : — 
Blanch  tj\^^  plaintiffs  are  merchants  carrying  on  business  in  Liverpool 
Wilson,  aj^j  London.  The  defendants  are  also  merchants  carrying  on 
business  at  Liverpool  and  Buenos  Ayres.  The  plaintiffs  having 
chartered  two  vessels  called  the  Fttho  and  Majestic,  the  former  foF 
Buenos  Ayres  and  the  latter  for  Monte  Video,  the  defendants 
agreed  to  buy  from  them  certain  smithy  coal  to  be  shipped  on  the 
defendants'  account  by  those  two  vessels,  consigned  to  their  cor- 
respondents at  Buenos  Ayres  and  Monte  Video,  respectively,  viz. 
47 J  tons  by  the  Pitho,  and  80  tons  by  the  Majestic.  By  the  bills 
of  lading,  which  were  dated  respectively  the  10th  of  July  and  12th 
of  August,  1869,  a  freight  of  30s.  and  27s.  per  ton  was  to  be  paid 
by  the  consignees ;  and  there  ^ms  a  memorandum  in  the  margin,  as 
follows: — ^'^The  coals  to  be  taken  from  the  ship  as  soon  as  the 
master  is  ready  to  deliver,  or  to  be  landed  at  the  expense  and  risk 
of  the  consignees." 

The  Majestic  arrived  at  Monte  Video,  and  the  master  was  ready 
to  deliver  the  coals  on  the  24th  of  January,  1870.  No  one  claim- 
ing the  coals,  the  master  advertised  for  the  consignees,  and  at 
length  one  of  the  defendants  came  on  board  and  inspected  the 
coals,  but  he  declined  to  receive  them,  alleging  that  they  were  not 
smithy  coal."  After  a  delay  of  some  days,  the  coals  were  landed 
under  a  decree  of  the  Tribunal  de  Commerce.  By  this  refusal  of 
the  consignee  to  accept  the  coal,  and  the  proceedings  in  the  Tri- 
bunal de  Commerce,  the  Majestic  was  detained  at  Monte  Video 
until  the  12th  of  March.  For  this  detention,  the  ship-owner 
brought  an  action  against  the  now  plaintiffs  upon  the  charter^ 
claiming  damages,  there  being  no  stipulation  for  demurrage.  The 
now  plaintiffs  gave  the  defendants  notice  of  the  action  having  been 
brought,  and,  the  latter  declining  to  interfere,  the  now  plaintiffs 
defended  it,  and  the  jury  found  a  verdict  against  them  for  56Z.„ 
being  fourteen  days  detention,  at  41.  per  day;  and  that  verdict 
was  upheld  by  the  Court.  The  costs  incurred  by  the  now  plaintiffs 
in  that  action  amounted  to  208Z. 

The  Pitho  arrived  at  Buenos  Ayres  on  the  28th  of  November, 
1869,  and  the  master  was  ready  to  deliver  the  coal  on  the  23rd  of 
December;  but,  notwithstanding  that  advertisements  were  pub- 
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blished,  no  consignees  appeared  to  claim  it,  and  it  was  ultimately  1873 
landed  on  the  20tli  of  January,  1870.  Mors-le- 

The  present  action  was  brought  to  recover  from  the  defendants  Planck 
179Z.  5s.  due  for  the  carriage  of  the  coal,  the  56Z.  recovered  by  the  Wilson. 
owner  of  the  Majestic  against  the  plaintiffs  for  the  detention  of 
that  ship  at  Monte  Video,  and  208Z.  the  costs  of  the  action  and 
defence  in  that  case,  and  also  damages  for  the  detention  of  the 
Pitho  at  Buenos  Ayres. 

The  judge  left  it  to  the  jury  to  say,  first,  whether  the  defend- 
ants were  responsible  for  the  detention  of  the  vessels  at  Monte 
Video  and  Buenos  Ayres,  and  what  would  be  a  reasonable  compen- 
sation for  that  detention ;  secondly,  whether  it  was  a  reasonable 
thing  for  the  plaintiffs  to  defend  the  action  brought  against  them 
by  the  owner  of  the  Majestic  ;  thirdly,  whether  that  action  was 
defended  in  a  reasonable  manner. 

The  jury  assessed  the  damages  for  detention  in  the  case  of 
each  vessel  at  56Z.,  being  fourteen  days,  at  4Z.  per  day  ;  and  they 
answered  the  second  and  third  questions  in  the  affirmative. 

The  foreman  of  the  jury  having,  at  the  close  of  the  summing- 
up,  asked  whether  the  captain  would  have  lost  his  lien  for  freight 
upon  the  coal  if  he  had  landed  it  at  once,  the  judge  told  them 
that,  there  being  no  evidence  that  any  such  warehouses  existed  at 
Buenos  Ayres  as  there  were  at  Liverpool,  London,  and  other  large 
commercial  cities,  into  which  goods  might  be  placed  and  kept 
subject  to  the  ship-owner's  lien  for  freight,  under  the  Merchant 
Shipping  Act,  1862  (25  &  26  Vict.  c.  63),  s.  68,  and  other  Acts, 
the  owners  would  have  lost  their  lien  by  landing  the  coal. 

A  verdict  was  thereupon  taken  for  the  plaintiffs  for  499/.  5s. 
being  179Z.  5s.  for  freight,  112Z.  for  the  detention,  and  208Z.  the 
costs  paid  and  incurred  in  defending  the  action  at  the  suit  of  the 
owner  of  the  Majestic, 

EolJcer,  Q.G.,  in  Michaelmas  Term  last,*moved  to  reduce  the 
damages  by  208Z.,  the  costs  above  referred  to ;  or  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the  weight  of  evidence, 
and  also  on  the  ground  that  the  judge  misdirected  the  jury 
in  telling  them  that,  if  the  masters  of  the  vessels  landed  the  coal, 
the  shipowners  would  lose  their  lien  for  freight,  and  that  they 
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1873      could  not  land  tlie  coal  without  losing  their  lien.    As  to  the  costs, 
jiloKs  LE-    — having  no  answer  to  the  action  brought  against  them  by  the 
Blanch     owners  of  the  Majestic,  the  plaintiffs  ought  not  to  have  defended. 
Wilson.        [Beett,  J.         demurrage  being  specified  in  the  charterparty 
the  claim  against  the  charterers  was  for  unliquidated  damages ;  and 
the  present  defendants  refused  to  take  up  the  defence  of  that 
action.    What  could  the  plaintiffs  do  under  the  circumstances  ?] 

They  might  have  allowed  judgment  to  go  against  them  by 
default,  an  assessment  of  damages  being  far  less  costly  than  a 
trial;  or  they  might  have  paid  money  into  Court:  Short  v. 
Kallowaij  (1) ;  Tindall  v.  Bell  (2) 

[Bkett,  J.  Both  those  cases  are  referred  to  in  1  Smith's  L.  C, 
6th  ed.,  p.  149,  and  the  note  goes  on :  "  And,  where  the  plaintiff's 
claim  is  of  an  unliquidated  nature  and  needs  investigation,  it 
seems  that  he  [the  defendant]  may,  unless  expressly  forbidden, 
incur  the  expense  of  investigating  it,  or  at  least  that  very  slight 
evidence  is  enough  to  raise  an  inference  that  the  person  ultimately 
liable  has  assented  to  his  doing  so  :  Bhjth  v.  Smith,  (3)  It  seems 
to  be  for  the  jury  in  each  case  to  say  whether,  in  defending,  and 
incurring  the  costs  sought  to  be  recovered,  the  plaintiff  pursued  the 
course  which  a  prudent  and  reasonable  man  unindemnified  would 
do  in  his  own  case ;  and,  if  the  jury  find  that  he  did,  the  costs  may 
be  recovered."] 

As  to  the  reasonableness  of  the  defence,  the  verdict  was  clearly 
against  the  weight  of  evidence. 

[BoviLL,  C.J.  Who  but  the  jury  could  be  the  proper  judges  of 
the  reasonableness  of  the  defence  ?] 

As  to  the  master's  right  to  land  the  coal,  the  learned  judge 
misdirected  the  jury  in  telling  them  that  he  could  not  do  so  without 
abandoning  his  lien  for  freight. 

[Grove,  J.,  referred  to  Smith's  Mercantile  Law,  8th  ed.  p.  559. 

Beett,  J.  The  Acts  of  Parliament  by  which  the  ship-owner's 
lien  is  preserved  do  not  apply  to  Buenos  Ayres  or  Monte  Yideo.] 

BoviLL,  C.J.  Upon  the  first  point  raised  in  this  case,  viz.  the 
plaintiffs'  right  to  recover  the  costs  incurred  by  them  in  the  action 


(1)  11  A.  &  E.  28.  (2)  11  M.  &  W.  228 

•  (3)  5  Man.  &  G.  405. 
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brought  against  tliem  by  the  owner  of  the  Majestic,  it  seems  to  1873 
me  that  the  proper  question  was  left  to  the  jury  by  my  Brother  Moks-le- 
Brett,  viz.  whether  it  was  a  reasonable  thing  for  the  plaintiffs  to  Branch 
defend  that  action,  and  whether  the  defence  was  conducted  in  a  Wilson. 
reasonable  manner.  This  question  is  constantly  arising  in  a  variety 
of  forms.  A  party  is  frequently  put  to  considerable  difficiilty 
where  the  action  is  brought  for  unliquidated  damages.  As  a 
general  rule,  he  must  not  recklessly  defend  the  action,  and  so  heap 
upon  the  person  eventually  liable  unnecessary  expense.  But,  on 
the  other  hand,  if  he  places  all  the  facts  before  the  person  whom 
he  seeks  to  charge,  and  that  person  declines  to  intervene,  and  leaves 
him  to  take  his  own  course,  it  surely  must  be  for  the  jury  to  say 
whether  it  was  reasonable  to  defend,  and  whether  the  defence  was 
conducted  in  a  reasonable  manner.  I  do  not  see  what  other  ques- 
tion could  be  left ;  and  we  have  the  authority  of  Parke,  B.,  in 
Tindall  v.  Bell  (1),  for  saying  that  it  is  the  only  proper  question. 
If,,  under  the  circumstances,  it  would  have  been  more  prudent  to 
settle  the  claim  by  a  compromise,  or  to  pay  money  into  Court,  or 
to  allow  judgment  to  go  by  default, — that  would  have  afforded 
topics  for  observation  and  comment :  but  it  must  at  last  be  left  to 
the  jury ;  the  judge  could  not  take  upon  himself  to  decide  it  as  a 
matter  of  law.  I  therefore  think  there  was  no  misdirection  in  this 
respect.  Then,  it  is  said  that  the  verdict  was  against  the  weight 
of  evidence.  The  circumstances  of  the  case  were  very  peculiar. 
The  whole  matter  was  before  the  jury  ;  and  my  Brother  Brett  does 
not  report  to  us  that  he  is  dissatisfied  with  the  result.  I  think, 
therefore,  there  should  be  no  rule  on  that  ground.  Another  ques- 
tion, however,  has  been  raised  which  from  the  peculiar  form  of  the 
bill  of  lading  becomes  of  some  importance,  viz.  as  to  what  would 
have  been  the  effect,  as  to  the  masters'  lien  for  freight,  of  landing 
the  goods  at  their  ports  of  destination.  That  is  a  point  which  I 
think  deserving  of  consideration,  and  upon  that  the  rule  may  go. 

Grove,  J.  I  am  of  the  same  opinion.  The  question  as  to  the 
right  to  recover  the  costs  of  defending  an  action  has  frequently 
arisen.  Formerly  it  was  held  that  the  person  against  whom  the 
action  was  brought  was  bound  to  defend,  giving  notice  to  the  person 

(1)  11  M.  &  W.  228,  at  p.  231. 
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1873       whose  default  caused  it  to  be  brought.    That  is  now  no  longer  the 
]V[oRs.LE    I'^le ;  and  the  proper  course  is  that  which  was  pursued  here,  viz. 
Blanch         leave  it  to  the  jury  to  say  whether  or  not  it  was  a  reasonable 
Wilson,    thing  to  defend,  and  whether  the  defence  was  conducted  in  a  reason- 
able manner.    It  is  impossible  for  the  judge  to  lay  down  any 
absolute  criterion.    It  might  be  right  to  compromise  in  one  case, 
but  not  in  another.    The  jury  in  this  case  have  found  that  it  was 
a  reasonable  thing  to  defend  the  action,  and  that  the  defence  was 
conducted  in  a  reasonable  manner.    The  learned  judge  is  not  dis- 
satisfied wdth  their  finding,  and  I  see  no  ground  for  a  new  trial  on. 
that  point    The  direction  of  my  Brother  Brett,  however,  as  to  the 
effect  upon  the  masters'  lien  of  the  landing  of  the  coal,  seems  to 
present  a  question  very  fit  for  discussion. 

Denman,  J.,  concurred. 

Bule  nisi. 

C.  Bussell,  Q.  C,  and  Trevelyan,  shewed  cause.  The  clause  in  the 
margin  of  the  bill  of  lading  was  introduced  for  the  benefit  of  the 
ship-owner,  and  not  in  restraint  of  his  rights.  If  there  had  been  no 
such  clause,  it  is  quite  clear  that,  so  long  as  there  was  any  reason- 
able probability  of  a  consignee  turning  up,  the  ship-owner  had  a 
right  to  hold  the  coals  in  his  own  hands,  in  order  to  secure  his  lien. 
He  does  not  cease  to  be  a  carrier  by  sea  immediately  on  the 
arrival  of  the  ship  at  the  port  of  destination  of  the  goods.  He  is 
not  bound  to  land  the  goods  immediately,  even  though,  by  force  of 
the  memorandum  or  otherwise,  he  could  still  preserve  his  lien  for 
freight :  Black  v.  Bose,  (1)  Assuming,  therefore,  that  the  answer 
given  to  the  question  put  by  a  juryman  after  the  summing-up  was 
incorrect,  it  was  wholly  immaterial.  There  is  very  little  authority 
upon  the  question  whether  the  master  can,  under  an  ordinary  bill 
of  lading,  and  independently  of  the  provisions  of  the  Merchant 
Shipping  Act,  1862,  land  the  goods  and  still  retain  his  lien  for 
freight.  In  the  5th  edition  of  Abbott  on  Shipping,  p.  248,  the 
learned  author  treats  the  subject  very  cautiously.  He  says :  "  In 
England,  the  practice  is  to  send  such  goods  as  are  not  required  to 
be  landed  at  any  particular  dock,  to  a  public  wharf,  and  order  the 

(1)  2  Moore,  P.  C.  (N.S.)  277. 
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wharfinger  not  to  part  with  them  till  the  freight  and  other  charges  1873 
are  paid,  if  the  master  is  doubtful  of  the  payment.  And,  by  the  Mors-le- 
law  of  England,  if  the  master  once  parts  with  the  possession  out  of  ^^^^^^ 
the  hands  of  himself  and  his  agents,  he  loses  his  lien  or  hold  upon  Wilson. 
the  goods,  and  cannot  afterwards  reclaim  them."  This  is  repeated 
in  all  the  subsequent  editions ;  and  it  is  amplified  in  Smith's  Mer- 
cantile Law,  7th  ed.,  p.  564,  8th  ed., p.  559  :  "As  a  lien  is  a  right 
to  retain  possession,  it  follows  of  course  that,  where  there  is  no 
possession,  there  can  be  no  lien.  It  also  follows  that,  where  the 
possession  of  the  goods  has  once  been  abandoned,  the  lien  is  gone ; 
but,  where  the  master  of  a  ship,  in  obedience  to  revenue  regula- 
tions, lands  goods  at  a  particular  wharf  or  dock,  he  does  not 
thereby  lose  his  lien  on  them  for  the  freight ;  and,  where  they 
are  not  required  to  be  landed  at  any  particular  dock,  the  common 
practice  is,  to  land  them  at  a  public  wharf,  and  direct  the  wharfinger 
not  to  part  with  them  till  the  charges  upon  them  are  paid ;  in  this 
case,  the  wharfinger  is  the  ship-master's  agent,  and  the  goods  remain 
in  the  constructive  possession  of  the  latter,"  that  is,  of  the  master. 
The  judgment  of  Willes,  J.,  in  Meyerstein  v.  Barber  (1)  is  to  the  same 
effect.  In  Maclachlan's  Supplement,  p.  42,  the  author,  observing 
upon  these  provisions  of  the  Merchant  Shipping  Act,  1862,  says : 
"  Hitherto,  except  at  certain  ports  which  are  privileged  by  Act  of 
Parliament,  it  has  been  a  diflSculty  of  great  practical  moment  what 
course  to  advise  a  ship-master  to  follow,  when,  in  consequence  of  dif- 
ferences between  the  parties  concerned,  the  consignee  of  the  cargo 
refuses  to  accept  the  goods.  At  one  of  the  privileged  ports  he  could 
land  and  warehouse  the  cargo,  subject  to  his  lien  for  freight,  thereby 
saving  all  rights  at  the  least  possible  expense.  Elsewhere  this 
could  not  be  done,  because  his  lien  for  freight,  being  at  common 
law  as  distinguished  from  a  maritime  lien,  would  have  been  de- 
stroyed by  the  transfer  of  possession."  In  the  present  case,  there 
was  no  evidence  that  there  was  any  privileged  warehouse  at 
Buenos  Ayres  into  which  the  coals  could  be  transferred  so  as  to 
preserve  the  master's  lieu  ;  and  therefore  the  master  could  not  have 
got  rid  of  his  liability  as  carrier  by  landing  them. 

[liuETT,  J.    If  the  master  landed  the  goods  and  placed  them  in 

(1)  Law  Kep.  2  C.  P.  38,  at      53 ;  Ex.  Ch.  Law  Rep.  2  C.  P.  G61 ;  Dora. 
Proc.  Law  Hep.  4  H.  L.  317. 
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1873  an  ordinary  warehouse,  the  warehouseman  would  hav6  a  lien 
MoEs-LE-    upon  them  for  the  warehouse-rent.    Would  the  master  have  a  lien 


Clearly  not :  Syeds  v.  Say  (1)  ;  Somes  v.  British  Em;pire  Shijpjping 
Co.  (2)  To  preserve  the  ship-owner's  lien  there  must  be  a  con- 
tinuance of  the  custody  of  the  goods  in  him. 

Solker,  Q.G.,  and  Baylis,  in  support  of  the  rule.  The  ship- 
owner is  bound  to  deal  with  the  goods  in  a  reasonable  manner. 
He  cannot  retain  them  on  board  for  an  indefinite  period,  and 
then  charge  the  consignee  (or  the  consignor)  with  demurrage.  In 
this  case,  supposing  there  was  no  public  warehouse  into  which  the 
coals  could  be  landed,  the  master  might  have  hired  space  in  an 
ordinary  warehouse  and  still  retained  his  lien.  This  is  quite  in 
accordance  with  what  is  laid  down  in  Smith's  Mercantile  Law, 
Abbott  on  Shipping,  Maclachlan  on  Shipping,  and  in  the  judg- 
ment of  Willes,  J.,  in  Meyerstein  v.  Barber.  (3)  The  judge  here 
in  effect  told  the  jury  that  the  master  could  not  take  the  coals 
out  of  the  ship  and  still  retain  his  lien.  That  clearly  was  a 
misdirection.  It  is  not  the  landing  the  goods,  but  the  parting 
with  the  possession  of  them,  that  destroys  the  lien.  If  the 
master  delivers  the  goods  to  the  consignee,  or  to  any  one  who 
represents  him,  so  that  they  have  become  at  his  risk,  the  lien  is 
gone.  The  only  difference  which  the  statute  makes  is  this,  that, 
whereas  formerly  the  ship-owner  might  have  preserved  his  lien  by 
depositing  the  goods  in  a  warehouse  of  his  own,  he  would  have 
done  so  at  his  own  risk,  he  may  now  deposit  them  in  a  public 
warehouse  without  that  risk. 

[Beett,  J.  In  Erichsen  v.  Barhworth  (4),  Crompton,  J.,  says  : 
"  As  to  the  not  unloading  after  those  days  (the  lay  days)  the  jury 
would  have  to  estimate  the  damage  ;  and,  if  they  found  that  there 
was  any  vexatious  conduct  on  the  part  of  the  ship-owner,  such  as 
keeping  the  goods  for  his  own  benefit,  they  would  give  little 
damages.  After  the  demurrage  days,  he  cannot  keep  the  goods 
for  an  unlimited  time,  and  then  sue  for  damages."  If  the  master 
cannot  keep  the  goods,  he  must  put  them  on  shore.] 

(1)  4  T.  R.  260.  (3)  Law  Eep.  2  0.  P.  38. 

(2)  8  H.  L.  C.  338  ;  30  L.  J.  (Q.B.)  (4)  3  H.  &  N.  894;  28  L.  J.  (Ex.) 
229.  95. 
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The  marginal  clause  here  was  no  doubt  introduced  in  favour  of  1873 
the  ship-owners, — to  enable  them  to  land  the  coals  so  that  they  Moes-le- 
should  be  at  the  risk  of  the  consignees,  and  the  lien  be  still  ^^^^nch 
preserved.  Wilson. 

[Bkett,  J.  It  enabled  the  master  to  land  the  goods  at  once. 
Your  argument  is,  that  it  obliged  him  to  do  so.] 
|r  Assuming  that  contention  not  to  be  sustainable,  still  the  direction 
was  calculated  to  mislead  the  jury,  and  to  induce  them  to  give 
larger  damages  than  they  would  otherwise  have  given.  Blach  v. 
Bose  (1)  is  not  very  intelligible,  and  at  all  events  does  not  decide 
this  point. 

[At  the  'suggestion  of  the  Court,  it  was  agreed  that  the  rule 
should  be  discharged,  the  verdict  being  reduced  by  the  56?.  given 
for  the  detention  of  the  Pitho  at  Buenos  Ay  res.] 

Keating,  J.  The  case  havmg  been  summed  up  by  my  Brother 
Brett  to  the  jury  in  a  way  which  could  not  be  complained  of,  one 
of  the  jury  asked  him  whether  the  captain  could  have  discharged 
the  cargo  at  the  port  of  destination  and  still  retained  his  lien 
for  the  freight.  I  must  confess  I  should  have  thought  that  that 
question  was  intended  to  be  put  with  reference  to  the  circum- 
stances which  had  been  proved  before  the  jury ;  and  therefore,  if 
the  learned  judge  had  simply  answered  it  in  tlie  negative,  I  should 
have  been  of  opinion  that  the  answer  was  correct,  because  there 
was  no  evidence  that  there  were  any  public  warehouses  at  the 
ports  in  question.  But  the  learned  judge  certainly  appears  to 
have  used  language  which  by  possibility  might  have  induced  the 
jury  to  think  that  under  no  circumstances  could  the  master  have 
discharged  the  coal  without  losing  his  lien.  I  am  disposed  to 
think  that  that  is  too  wide  a  proposition ;  because,  whatever  may 
be  the  law  if  the  goods  are  landed  and  lodged  in  a  general  ware- 
house, whereby  another  and  an  independent  lien  might  be  given 
to  the  warehousekeeper,  I  think  it  is  competent  to  the  master  to 
land  the  goods  and  still  preserve  his  lien  on  them,  by  placing 
them  in  a  warehouse  over  which  he  or  the  consignee  of  the  ship 
has  exclusive  control.  I  am  therefore  indisposed  to  sustain  the 
proposition  of  the  learned  judge  to  its  full  extent.  What  effect, 
(1)  2  Moore,  V.  G.  (N.S.)  277. 
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if  any,  it  may  have  had  on  the  minds  of  the  jury,  it  is  impossible 
to  say  with  certainty ;  that  is  matter  of  speculation  only.  Mr. 
Holker,  no  doubt,  is  justified  in  complaining  of  that  part  of  the 
direction  as  affecting  the  damages :  but  I  am  fully  persuaded 
that,  if  it  affected  the  damages  at  all,  it  was  only  to  a  very  small 
extent ;  and  the  parties  have  wisely,  I  think,  agreed  to  a  reduction 
of  the  verdict  by  a  sum  which  in  my  judgment  exceeds  the  amount 
by  which  the  damages  could  possibly  have  been  influenced  by  the 
mode  in  which  the  question  of  the  juryman  was  answered.  Under 
the  circumstances,  therefore,  the  rule  will  be  discharged,  the 
verdict  being  by  consent  reduced  to  443/.,  and  each  party  paying 
his  own  costs  of  this  rule. 

Gkove,  J.  I  am  of  the  same  opinion.  It  appeared  to  me 
when  the  rule  was  moved, — and  I  have  heard  nothing  to  induce 
me  to  alter  that  impression, — that  it  could  not  be  law  that  under 
no  circumstances  could  the  master  land  the  cargo  without  parting 
with  his  lien  for  freight.  The  authorities,  as  it  seems  to  me,  go 
only  to  this  extent,  that,  if  the  goods  are  landed,  they  must,  in 
order  to  preserve  the  lien,  be  so  landed  as  to  retain  the  master's 
absolute  and  entire  dominion  over  them, — a  thing  which  can  rarely 
be  done.  The  answer  of  my  Brother  Brett  to  the  question  put  to 
him  was  qualified  only  by  the  supposition  that  there  were  public 
bonded  warehouses  at  the  port  of  discharge.  But  the  doubt  I 
entertain  is  as  to  the  sense  in  which  we  ought  to  understand  the 
question,  after  the  way  in  which  the  learned  judge  had  summed 
up  the  case.  I  strongly  incline  to  think  that  all  that  was  meant 
by  the  question  was,  whether,  if  the  master  lands  the  goods  at  an 
ordinary  landing  place,  and  puts  them  into  an  ordinary  warehouse, 
he  thereby  parts  with  his  lien.  Undoubtedly,  if  the  question  was 
put  in  that  sense,  the  answer  would  have  been  correct ;  and  be- 
cause the  answer  in  its  terms  goes  somewhat  further,  we  are  called 
upon  to  say  that  the  question  was  not  put  in  that  sense.  There 
is  this  further  question,  viz.  whether,  within  the  rule  laid  down 
in  Crease  v.  Barrett  (1)  and  other  cases,  the  Court  would  grant 
a  new  trial  where  the  misdirection  has  not  conduced  to  a  wrong 
verdict.  In  the  present  case  I  cannot  possibly  see  that,  if  the 
alleged  misdirection  had  not  taken  place,  the  jury  could  have 
(1)  1  C.  M.  &  K.  919. 
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reduced  the  damages  by  more  than  56Z.    That,  I  think,  is  the  1873 

maximum  that  can  possibly  be  taken  off.  Mors-le- 

Blanch 

Brett,  J.  I  am  of  opinion  that  the  answer  I  gave  to  the  ques-  Wilson. 
tion  put  to  me  by  the  juryman  was  wrong,  because  it  included 
the  case  of  the  master  landing  the  goods  and  depositing  them 
in  a  warehouse  wjiere  they  would  remain  under  his  own  control, 
and  that  it  was  incorrect  to  say  that  in  such  a  case  as  that 
the  'master  would  lose  his  lien  for  freight.  The  point,  as  it  seems 
to  me,  is  by  no  means  an  easy  one.  This  is  a  case  in  which 
the  goods,  when  landed,  would  be  landed  in  a  port  where  the 
English  statutes  relating  to  public  warehouses  do  not  apply.  There 
was  no  evidence  as  to  what  the  foreign  law  was,  and  therefore 
the  question  is,  what  are  the  rights  of  a  master  at  a  port  where 
there  is  no  English  warehousing  statute  in  force  and  no  evidence 
of  any  law  different  from  the  law  of  England.  The  authority 
of  Crompton,  J.»  in  Ericlisen  v.  Barhwortli  (1),  seems  to  me  to 
shew  that  there  may  be  a  case  in  which  the  master  may  land 
and  yet  retain  his  lien  upon  the  goods ;  because  that  learned 
judge  says  that,  even  where  the  consignee  has  neglected  to  accept 
the  goods, — and  therefore  where  he  must  be  assumed  to  be  in 
fault,— the  master  cannot  keep  the  goods  on  board  his  ship  for  an 
unreasonable  time.  What  must  he  do  with  them  then  ?  It  seems 
to  me  to  follow  that  there  must  be  some  way  of  landing  them  by 
which  his  lien  may  be  preserved ;  and  I  feel  now  clear  that  Cromp- 
ton, J.,  had  it  in  his  mind  that  the  master  might  land  the  goods 
and  still  preserve  his  lien  for  freight,  if  he  kept  them  still  entirely 
under  his  own  exclusive  control.  The  dictum  of  Willes,  J.,  in 
Meyerstein  v.  Barber  (2),  seems  to  me  to  be  to  the  same  effect ; 
and  so  also  is  the  passage  cited  from  Abbott  on  Shipping,  because, 
if  by  "  practice"  he  means  the  universal  practice  of  merchants,  it 
becomes,  as  it  seems  to  me,  part  of  the  mercantile  law.  Whether 
the  master  can  preserve  his  lien  irrespectively  of  English  statute- 
law  as  to  public  warehouses  or  of  any  foreign  law  equivalent 
thereto,  by  putting  tliem  into  a  warehouse  belonging  to  a  third 
person,  is  a  question  which  it  is  not  necessary  for  us  now  to  decide. 
The  difficulty  which  presents  itself  against  the  master's  retainiug 

(1)  3  H.  &  N.  804  ;  28  L.  J.  (Ex.)  95.  (2)  Law  Eop.  2  C.  P.  38. 
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1873  his  lien  in  such  a  case  seems  to  me  to  be  this,  that  then  another 
MoEs-LE-  and  an  independent  lien  would  exist ;  and  I  very  much  doubt 
Blanch  whether,  if  the  master  were  so  to  deposit  the  goods  cn  shore  as  to 
Wilson,  give  another  person  a  lien  upon  them,  he  would  not  as  a  matter 
of  course  lose  his  own  lien,  even  though  such  other  person  should 
undertake  to  the  master  not  to  deliver  the  goods  to  the  consignee 
without  being  paid  the  master's  claim  for  freight.  But  it  is  not 
necessary  to  decide  that  upon  this  occasion.  I  therefore  think 
that  the  answer  which  I  gave  to  the  question  put  to  me  was  wrong 
in  its  terms.  I  think  the  proper  answer  would  have  been  this, — 
"  Under  certain  circumstances  the  master  may  do  so ;  but  there  is 
no  evidence  that  he  could  have  done  it  in  this  case."  If  that  had 
been  the  answer  given,  I  should  have  been  prepared  to  maintain 
it ;  but  the  answer  I  did  give  was  wrong,  and  likely  to  lead  the 
jury  to  a  wrong  conclusion.  I  think  it  might  have  affected  their 
verdict,  though  to  a  very  small  extent.  Whether  it  could  have 
affected  it  to  the  extent  of  56Z.  I  doubt ;  because  it  does  not  by 
any  means  follow  that,  even  if  the  master  could  have  landed  the 
goods  so  as  to  preserve  his  lien,  he  was  bound  to  land  them ;  and 
the  jury  would  have  had  to  consider  whether  under  the  circum- 
stances of  the  case  he  had  acted  unreasonably  in  keeping  the  goods 
on  board  for  the  time  he  did.  Still,  strictly  speaking,  the  defend- 
ants would  probably  have  been  entitled  to  have  the  rule  made 
absolute  for  a  new  trial ;  but  they  have  very  properly  given  way, 
and  have  thereby  obtained  the  full  amount  of  any  difference  which 
could  have  been  caused  by  the  misdirection.  Under  the  circum- 
stances, therefore,  I  entirely  agree  with  the  rest  of  the  Court  that 
the  verdict  should  be  reduced  to  the  sum  agreed  on,  each  party 
paying  their  own  costs  of  this  rule. 

Bule  discharged  accordingly. 

Attorneys  for  plaintiffs  :  Gregory^  BowcUffes,  &  Bawle,  for 
H,  Forshaw  &  Hawkins,  Liverpool. 

Attorneys  for  defendants:  Gregory,  Bowcliffes,  &  Bawle,  for 
Hullj  StonCj  &  Fletcher,  Liverj)ool. 
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[REGISTRATION  CASES.*] 

BROWN,  Appellant;  TAMPLIN,  Respondent.  1872 

Nov.  20. 

Parliament — ^Registration  Appeal — Notice  of  Intention  to  Prosecute — ReasonaUe  .  

Time  for  giving  Notice — Registration  Act,  1843  (6  Vict.  c.  18),  s.  64. 

A  revising  barrister  sigced  the  case  and  appointed  the  respondent  in  a  con- 
solidated appeal  on  the  31st  of  October,  and  the  13th  of  November  was  the 
first  day  appointed  by  the  Court  for  the  hearing  of  registration  appeals.  The 
appellant  did  not  give  notice  to  the  respondent  of  his  intention  to  prosecute  the 
aj^peal  until  the  4th  of  November.    The  respondent  did  not  appear : — 

Beld,  that  the  Court  could  not,  under  the  proviso  to  the  64th  section  of  the 
Registration  Act,  1843,  take  into  consideration  any  circumstances  to  excuse  the 
not  giving  of  the  ten  days  notice  required  by  the  section,  except  the  absence  of 
reasonable  time  for  giving  such  notice  ;  and  that  there  was  reasonable  time  in 
the  present  case  for  giving  such  notice,  and,  consequently,  that  the  appeal  could 
not  proceed. 

This  was  a  consolidated  appeal  from  the  decision  of  the  revising 
barrister  for  the  borough  of  Marylebone. 

The  13th  of  ISTovember  was  the  first  day  fixed  for  hearing 
registration  appeals,  and  notice  had  not  been  given  to  the  respon- 
dent by  the  appellant  of  his  intention  to  prosecute  the  appeal 
until  the  4th  of  November.  The  respondent  did  not  appear,  and 
the  hearing  of  the  appeal  was  postponed  on  the  13th  of  November, 
without  prejudice  to  the  question  whether  the  Court  would  ulti- 
mately allow  it  to  proceed  on  a  subsequent  day.  (1) 

Application  was  now  made  to  the  Court  that  the  appeal  might 

*  For  convenience  of  reference  the  Registration  Cases  for  this  year  are  all 
collected  here  irrespective  of  the  term  in  which  they  were  decided. 


(1)  The  64th  section  of  the  Regis-  day  appointed  for  the  hearing  of  such 

tiation  Act,  1843  (6  Vict.  c.  18),  pro-  appeal :  Provided  always,  that  if  it 

vides  that  "  no  appeal  shall  be  heard  by  shall  appear  to  the  said  Court  that  there 

the  said  Court  in  any  case  where'  the  has  not  been  reasonable  time  to  give  or 

said  respondent  shall  not  appear,  unless  send  notice  in  any  case,  it  shall  be  law- 

the  said  appellant  shall  prove  that  due  ful  for  the  said  Court  to  i)ostponc  the 

notice  of  his  intention  to  prosecute  such  hearing  of  the  appeal  in  such  case  as 

appeal  was  given  or  sent  to  the  said  to  the  said  Court  shall  seem  meet." 
respondent  ten  days  at  least  before  the 
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1872  proceed,  upon  an  affidavit  of  tlie  appellants  attorney,  wliicb 
Brown  stated  the  following  facts : — "  The  case  was  not  settled  by  the 
rAMPLiN.  revising  barrister,  nor  was  the  respondent  appointed  (it  being  a 
consolidated  appeal)  until  the  31st  October,  1872.  George  Tam- 
plin,  the  respondent,  objected  to  be  appointed  respondent,  and 
after  the  case  was  settled  there  was  a  discussion  with  the  revising 
barrister  as  to  the  right  of  the  latter  to  appoint  the  said  George 
Tamplin  respondent  against  his  will.  The  revising  barrister  also 
required,  after  he  had  settled  the  case,  to  compare  the  schedule 
with  his  lists.  Under  these  circumstances  I  promised  that  I  would 
not  deposit  the  said  case  until  Monday,  the  4th  day  of  November, 
before  which  day  the  revising  barrister  had  satisfied  himself  that 
the  schedule  was  correct,  and  no  one  agreeing  to  become  respon- 
dent, no  alteration  was  made  in  the  appointment  of  the  said  George 
Tamplin  as  such  respondent ;  but  I  did  not  know  for  certain,  until 
the  4th  of  November  instant,  whether  some  other  person  might 
not  have  agreed  to  become  respondent,  in  which  case  such  last- 
mentioned  person  would  have  been  appointed  respondent  to  the 
appeal." 

Tamplin,  the  respondent,  was  the  returning  officer  of  the 
borough.  (1) 

Sir  J.  B.  Karslake,  Q.C.  {H.  Tindal  Atkinson  with  him),  in  support 
of  the  application,  contended  that  there  had  not  been  reasonable 
time,  under  the  circumstances,  for  the  giving  of  the  notice,  the 
case  not  having  been  signed  by  the  revising  barrister  until  the 
31st  of  October,  and  the  appellant  having  been  to  some  extent 
misled  by  the  doubt  which  existed  as  to  whether  Tamplin  was 
finally  appointed  respondent,  or  whether  somebody  else  would  not 
be  substituted. 

In  the  course  of  the  argument  the  following  cases  were  referred 
to :  LucJcett  v.  Gilder  (2) ;  Aldworth  v.  Bore  (3) ;  Newton  v. 
Mobberley  (4) ;  Palmer  v.  Allen.  (5) 

BoviLL,  C.J.    If  it  were  open  to  us  to  allow  this  appeal  to  be 


(1)  See  6  Vict.  c.  18,  ss.  43,  U,  101. 

(2)  11  C.  B.  (N.S.)  1 ;  31  L.  J. 
(CP.)  143. 


(3)  5  C.  B.  87. 

(4)  2C.B.203;  15  L.  J.  (CP.)  154. 

(5)  5  C  B.  5  ;  18  L.  J.  (CP.)  265. 
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heard,  I  for  one  should  be  very  glad  to  do  so  ;  but  we  are,  in  this  1872 

case,  exercising  a  jurisdiction  that  is  strictly  defined  by  the  beown 

statute.    The  decisions  on  the  subject  iu  this  court  have  been  tamplin 

uniformly  to  the  effect  that  the  Court  has  no  discretion  to  exercise 

in  the  matter,  but  must  rigidly  follow  the  directions  of  the  Act. 

In  Aldworth  v.  Bore  (1),  Wilde,  C.J.,  said,  "  I  have  a  strong  opinion 

upon  the  necessity  of  adhering  strictly  to  the  provisions  of  this  Act 

of  Parliament,  and  we  ought  not  to  hold  that  the  proviso  in  the 

64th  section  applies,  except  upon  substantial  grounds."    So  also  in 

Palmer  v.  Allen  (2),  the  same  judge  stated  that  ignorance  of  the  * 

provisions  of  the  statute  could  be  held  no  excuse  for  non-compliance 

with  its  provisions.     We  must  deal  with  this  case  with  reference 

to  these  decisions.    The  provisions  of  the  64th  section  are  as 

follows.    [His  lordship  read  the  section.] 

The  first  day  fixed  for  hearing  appeals  was  the  13th  of  Novem- 
ber, and  the  question  is,  whether,  in  this  case,  there  was  a  reason- 
able time  for  giving  ten  days  notice  before  that  day.  Of  course, 
until  a  respondent  was  appointed,  no  notice  could  be  given.  The 
Act  contemplates,  in  the  first  instance,  some  person  willingly 
becoming  respondent ;  but  here,  though  a  very  large  number  of 
votes  depended  on  the  result,  there  was  no  one  who  was  willing  to 
be  respondent.  Thereupon  it  became  the  duty  of  the  revising 
barrister  to  appoint  a  respondent  in  accordance  with  the  pro- 
visions of  the  Act,  which  provides  that  certain  official  persons  may 
be  named,  if  no  one  else  is  willing  to  be  respondent.  (3)  In  this 
case  Mr.  Tamplin,  the  returning  officer,  was  distinctly  nominated, 
and  the  case  signed  on  the  31st  of  October.  When  the  case  was 
so  signed  and  delivered  to  the  appellant,  he  had  to  act  upon  it,  by 
transmitting  it  to  the  masters  of  this  court  and  giving  notice  to 
them  of  his  intention  to  prosecute  the  appeal.  He  had  also  to 
give  notice  to  the  respondent  ten  days  before  the  first  day  appointed 
for  hearing  the  appeals,  which  was  the  13th  of  November.  There 
was  no  other  respondent  than  Tamplin,  and  he  had  been  duly  ap- 
pointed in  compliance  with  the  Act.  I  am  at  a  loss  to  see  what 
difficulty  there  was  in  complying  with  the  provisions  of  the  Act. 
The  appellant  may  perhaps  have  thought  that  Tamplin's  appoint- 

(1)  5  C.  13.  87.  (2)  5  C.  B.  5  ;  18  L.  J.  (C.T.)  2C5. 

(3)  See  G  Vict.  c.  18,  ss.  48,  44,  mi  l  101. 
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1872  ment  was  not  complete  without  his  consent ;  but  it  is  not  because- 
Brown  the  appellant  has  overlooked  or  mistaken  the  effect  of  the  provisions 
Pamplin  Court  can  enlarge  the  time  for  giving  notice. 

That  can  only  be  done  when  there  has  not  been  a  reasonable  time 
for  giving  notice,  and  in  this  case  it  is  clear  that  there  was  a 
reasonable  time. 

Keating,  J.  I  have  come  to  the  same  conclusion,  though 
somewhat  reluctantly.  The  simple  question  is,  whether  there 
was  reasonable  time  for  giving  notice.  Clearly,  it  appears  to 
me  that  there  was ;  that  being  so,  we  have  no  discretion  in  the 
matter. 

Beett,  J.  The  day  appointed  for  the  hearing  of  appeals  was 
the  13th  of  November,  and  ten  days  notice  was  certainly  not  given 
before  that  day.  Therefore  the  case  comes  within  the  first  part  of  the 
64th  section.  The  question  arises  whether  this  case  is  within  the 
proviso.  I  am  not  quite  so  clear  on  that  point  as  my  Lord ;  but  I 
think  on  the  whole  that  it  has  not  been  shewn  to  us  that  there  was 
not  reasonable  time.  The  respondent  was  named  and  the  case 
signed  on  the  31st  of  October,  and  twelve  days  elapsed  between 
that  day  and  the  13th  of  November. 


Denman,  J.,  concurred. 
Attorney  for  appellant :  Beddall, 


Apjplication  refused. 
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THE  EARL  BEAUCHAMP,  Appellant  ;  THE  OVERSEERS  OF  1«72 
MADRESFIELD,  Respondents.  ^ov,  15. 

THE  MARQUIS  OF  SALISBURY,  Appellant  ;  THE  OVERSEERS  OF 
SOUTH  MIMS,  Respondents. 

THE  SAME,  Appellant;  BONTEMS,  Respondent, 

THE  SAME,  Appellant;  BULWER,  Respondent. 

Parliament — County  and  Boroucih  Vote— Disqualification  of  Voter — Peer  of 
Parliament — Duty  of  Revising  Barrister. 

'  A  peer  of  parliament  is  incapacitated  from  voting  at  an  election  for  members 
of  the  House  of  Commons ;  and  is  therefore  not  entitled  to  be  placed  on  the 
register  of  voters. 

The  revising  barrister  ought  to  strike  out  the  name  from  any  list  on  it  being 
proved  to  be  that  of  a  peer  of  parliament,  although  no  notice  of  objection  has  been 
given. 

The  first  of  these  cases  was  an  appeal  from  the  revising  barrister 
for  the  western  division  of  the  county  of  Worcester. 

The  name  of  the  appellant  appeared  in  the  overseers'  list  of 
persons  claiming  to  vote  in  respect  of  "  freehold  house  and  land." 

No  objection  was  made  to  the  name  of  the  claimant  on  the  list. 
But,  as  it  was  proved  that  the  claimant  was  a  peer  of  parliament, 
and  had  taken  his  seat  in  the  House  of  Lords,  the  revisins:  bar- 
rister  decided  that  he  was  not  entitled  in  law  to  have  his  name 
inserted  in  the  register,  and  expunged  it. 

The  second  case  was  an  appeal  from  the  revising  barrister  for 
Middlesex,  and  was  precisely  similar  to  the  first  case. 

The  third  and  fourth  cases  were  appeals  from  the  revising  bar- 
risters for  Herts  and  South  Essex  respectively,  and  differed  onl}^ 
from  the  others  in  that  the  name  of  the  Marquis  of  Salisbury  had 
been  objected  to  in  each  case. 

A.  Wills,  Q.C.,  for  Lord  Beauchamp.  The  question  intended  to 
be  raised  here  is,  whether  a  peer  of  parliament  is  entitled  to  be 
placed  upon  the  register  of  voters  in  the  election  of  members  of 
parliament.  It  is  difficult  to  contend  that  such  a  right  exists, 
mhen  every  principle  of  the  constitution  and  all  the  authorities 
upon  the  subject  are  opposed  to  it,  and  the  most  diligent  search 
has  failed  to  discover  a  single  atom  of  authority  in  its  favour.  It 
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1872  is  true  that,  in  very  early  times,  expressions  are  to  be  found  in 
~  Acts  of  Parliament  and  in  the  precedents  of  parliamentary  writs 
Beauchamp  ^iiieh  might  seem  to  give  some  colour  to  the  notion  that  peers 
Madresfield.  and  peeresses  did  formerly  take  part  in  the  proceedings  of  the 
county  courts,  or  even  in  elections  and  returns  themselves:  see 
3  Prynne's  Parliamentary  Writs,  152  et  seq.,  and  stat.  7  Hen.  4,. 
c.  15 ;  Heywood's  County  Elections,  316 ;  but  all  these  were 
referred  to  and  considered  when  the  claims  of  women  to  be  regis- 
tered as  electors  under  the  Eepresentation  of  the  People  Act,, 
1867  (30  &  31  Yict.  c.  102),  were  negatived  by  this  Court :  see 
Chorlton  v.  Lings.  (1)  If  not  available  upon  that  occasion,  they 
cannot  avail  here.  All  the  precedents  there  relied  on  were  ante- 
rior to  the  25  Hen.  6,  since  which  time  no  trace  is  to  be  found 
of  a  peer  having  been  party  to  the  return  of  a  burgess  or  knight 
of  the  shire.  On  the  other  hand,  we  find  it  laid  down  in  books 
of  the  highest  authority  that  peers  have  no  right  to  interfere 
in  elections :  see  2  Inst.  29 ;  4  Inst.  2, 15, 28,  50 ;  1  Bl.  Com.  163  ; 
and  see  the  form  of  the  writ  of  election,  Heywood's  County  Elec- 
tions, 1.  This  is  a  matter  which  touches  the  law  of  parliament. 
Each  House  declares  for  itself  what  the  law  is  upon  the  subject  of 
its  own  constitution  and  practice ;  each  acts  as  a  Court  in  that 
respect.  The  House  of  Commons  has  a  right  to  declare  the  law 
as  to  who  are  to  be  allow^ed  to  vote  at  or  to  interfere  in  the 
election  of  its  members ;  and  it  has  frequently  done  so  by  reso- 
lution,  and  by  the  decision  of  election  committees  since  the  Gren- 
ville  Act  (10  Geo.  3,  c.  16).  In  1699,  in  consequence  of  the  Earl 
of  Manchester  having  voted  at  an  election  for  Maiden,  the  House 
of  Commons  resolved  that  no  peer  of  this  kingdom  hath  any 
right  to  give  his  vote  at  the  election  for  any  member  to  serve  in 
parliament :"  13  Commons  Journals,  64 ;  and  again,  in  1700,  it 
was  resolved  by  the  House  that,  if  a  peer  or  lord-lieutenant  of  a 
county  concerns  himself  in  elections,  it  is  an  infringement  of  the 
liberties  of  the  Commons ;"  and  these  resolutions  (which  have 
been  repeated  in  each  session  of  parliament  since)  are  given  in 
Com.  Dig.  Parliament  (D.  10.),  where  they  are  adopted  as  a  state- 
ment of  the  law\  No  trace  is  to  be  found  in  the  books  betwecB 
25  Hen.  6,  the  date  of  the  last  precedent  of  an  election  return  in 
^  (1)  Law  Kep.  4  C.  P.  374. 
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Prynne,  and  the  year  1699,  when  the  resolution  first  referred  to  1872 
was  come  to,  of  the  vote  of  a  peer  having  been  held  good.    In  ^ael 
Hey  wood's  County  Elections,  2nd  ed.  p.  317,  it  is  said:  "After  Beauchamp 
the  union  of  the  kingdoms  of  Great  Britain  and  Ireland,  it  be-  Madresfield. 
came  necessary  to  make  some  alterations  in  the  standing  orders 
of  the  House;  and  on  the  30th  of  October,  1801,  some  motions 
being  made  respecting  the  voting  and  interfering  of  peers  at 
elections,  the  debate  was  adjourned,  and  a  committee  appointed 
to  report.    On  the  7th  of  November,  1801,  the  committee  reported 
several  resolutions,  which  afterwards,  27th  of  April,  1802,  were 
adopted  and  made  standing  orders  of  the  House,  and  as  such  have 
been  repeated  at  the  beginning  of  every  subsequent  session 
*  Resolved,  that  no  peer  of  this  realm,  except  such  peer  of  that 
part  of  the  United  Kingdom  called  Ireland  as  shall  for  the  time 
being  be  actually  elected  and  shall  not  have  declined  to  serve  for 
any  county,  city,  or  borough  of  G-reat  Britain,  hath  any  right  to 
give  his  vote  in  the  election  of  any  member  to  serve  in  parlia- 
ment.'   '  Resolved,  that  it  is  a  high  infringement  of  the  liberties 
and  privileges  of  the  Commons  of  the  United  Kingdom  for  any 
lord  of  parliament  or  other  peer  or  prelate,  not  being  a  peer  of 
Ireland  at  the  time  elected  and  not  having  declined  to  serve  any 
county,  city,  or  borough  of  Great  Britain,  to  concern  himself  in 
the  election  of  members  to  serve  for  the  Commons  in  parliament, 
except  only  any  peer  of  Ireland  at  such  elections  in  Great  Britain 
respectively  where  such  peer  shall  appear  as  a  candidate  or  by 
himself  or  any  other  be  proposed  to  be  elected ;  or  for  any  lord- 
lieutenant  or  governor  of  any  county  to  avail  himself  of  any  autho- 
rity derived  from  his  commission  to  influence  the  election  of  any 
member  to  serve  for  the  Commons  in  parliament.'    In  the  case  of 
Banbury,  1808,  the  vote  of  an  Irish  peer  was  objected  to  and 
given  up  as  too  clear  a  case  to  be  argued,  upon  the  Avords  of  the 
before-mentioned  standing  order."    Several  instances  of  the  votes 
of  peers  having  been  rejected  are  to  be  found  in  Elliott  on  Regis- 
tration, 2nd  ed.  p.  261,  and  Rogers  on  Elections,  10th  ed.  p.  177 
et  seq.  :  and  see  May's  Pari.  Pr.  6th  ed.  604.    On  the  27th  of 
June,  1853,  during  a  debate  in  the  House  of  Lords  upon  a  motion 
for  a  committee  to  inquire  into  corrupt  practices  at  an  election  at 
Tynemouth  (128  Hansard,  3rd  series,  790,  791),  Lord  Brougham 
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1872  having  intimated  that,  in  his  opinion,  "  there  was  no  law  to  prevent 
Earl  ^  P^er  using  his  influence  at  an  election,"  Lord  Campbell  said, 
BKAUCHA3IP  ^i-jg^^^  it  ]^jg  jiQ]3ie  learned  friend  had  broached  a  question 
Madeesfield.  of  great  constitutional  importance,  and  one  which  he  had  fre- 
quently and  deliberately  considered,  he  thought  himself  bound  to 
express  his  opinion  upon  it.  The  question  was  whether  a  peer 
had  any  right  to  vote  for  a  representative  in  the  Commons  House 
of  Parliament.  He  was  clearly  of  opinion  that  a  peer  had  no 
such  right  or  power.  He  placed  no  importance  at  all  upon  the 
resolution  of  the  House  of  Commons.  That  House  could  not 
make  laws.  It  might  declare  what  the  law  was;  but  it  could 
not  by  any  resolution  it  might  pass  alter  the  constitution  of  the 
country ;  and  the  case  of  lordrlieutenants  shewed  that  the  resolu- 
tion against  peers,  by  itself,  had  no  weight.  But,  irrespective  of 
that  resolution,^ — by  immemorial  usage,  by  authority,  and  by 
reason, — he  was  clearly  of  opinion  that  not  one  of  their  lordships, 
who  sat  there  by  hereditary  right  or  by  grant  of  the  Crown,  had 
any  right  to  interfere  in  any  election  of  a  representative  of  the 
people.  That  was  the  House  of  Peers;  the  other  was  the 
Commons  House  of  Parliament :  and  it  was  for  the  Commons  to 
send  their  representatives  there  to  act  for  them,  to  grant  the 
supplies,  and  to  give  their  opinion  upon  Acts  of  Parliament  and 
the  general  legislation  of  the  country.  Their  lordships  legislated 
in  that  House  by  hereditary  right ;  but,  having  that  right,  they 
should  be  contented  with  it,  and  not  send  forth  a  groundless 
claim  to  be  represented  in  the  other  House."  Lord  Brougliam 
thereupon  intimated  a  hope  "  that  his  noble  and  learned  friend 
would  not  believe  that  he  entertained  the  notion  that  a  peer  had 
a  right  to  vote  in  the  election  of  a  member  in  the  House  of 
Commons.  He  never  dreamt  of  such  a  thing.  He  mentioned 
the  case  of  the  Duke  of  Norfolk,  to  shew  the  difference  of  opinion 
which  existed  upon  the  subject ;  and  all  he  wished  to  protest 
against  was,  the  presumed  validity  of  the  resolution  of  the  House 
of  Commons  that  it  was  a  breach  of  privilege  for  a  peer  to  inter- 
fere in  an  election."  The  matter  came  again  before  the  House  of 
Lords  on  the  5th  of  July,  1858,  when  the  admission  of  Jews  to 
the  House  of  Commons  was  under  discussion :  151  Hansard,  3rd 
series,  926,  927.    Lord  Derby  having  remarked,  "  There  is  no 
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law  to  prevent  your  lordships  voting  for  a  member  to  serve  in  1872 
parliament,"  Lord  Campbell  said  :  "A  peer  has  no  right  to  vote,  Eael 
by  the  common  law  of  England,  for  the  election  of  members  of  ^^^^^^^^^ 
the  House  of  Commons."  Lord  Derby  said :  "  I  certainly  was  of  Madkesfield. 
opinion  that  there  was  no  law  to  that  effect,  and  that  that  which 
alone  prevented  a  peer's  vote  from  being  received  before  the 
House  of  Commons  was  a  resolution  of  the  House  of  Commons 
itself,"  To  which  Lord  Campbell  replied  :  "  The  resolution  only 
declares  the  common  law :"  and  he  subsequently  (128  Hansard,  3rd 
series,  at  p.  928)  added :  "  In  reference  to  what  had  been  said  on 
the  subject  of  the  authority  of  resolutions  passed  by  either  House, 
he  had  to  observe  that  the  resolutions  of  neither  House  of  Parlia- 
ment altered  or  affected  the  law  of  the  land.  The  resolutions  of 
the  House  of  Lords  or  of  the  House  of  Commons  affecting:  to 
alter  the  law  of  the  land  would  in  Westminster  Hall  be  regarded 
as  so  much  waste-paper.  It  was  not  by  resolution  of  the  House 
of  Commons  that  peers  were  prevented  from  voting  for  represen- 
tatives in  the  House  of  Commons,  but  it  had  been  an  ancient, 
immemorial  law  of  England  that  peers  sat  in  their  own  right  in 
their  own  House,  and  had  no  privilege  whatsoever  to  vote  for 
members  to  sit  in  the  other  House  of  Parliament.  Since  the 
Eeform  Bill  (2  Wm.  4,  c.  45,)  passed,  peers  had  frequently  sought 
to  register  their  votes  for  the  election  of  members  of  the  House  of 
•Commons ;  but  the  revising  barristers  had  invariably  and  most 
properly  refused  to  allow  them." 

[Keating,  J.  The  House  of  Commons,  by  its  committees, 
undoubtedly  could  and  did  reject  the  votes  of  peers.  And  the 
-election  judges  under  the  Election  Petitions  Act,  31  &  32  Vict, 
•c.  125,  s.  26  (1),  are  to  be  guided  by  the  principles,  practice, 
und  rules  on  which  committees  of  the  House  of  Commons  have 
heretofore  acted."] 

There  is  a  subsidiary  point  in  Lord  Beauchamp's  case,  viz. 
that  the  revising  barrister  struck  out  the  name  ex  mere  motu. 

(1)  31  &  32  Vict.  c.  125,  s.  26 :  have  heretofore  acted  in  deahng  with 

Until  rules  of  Court  shall  have  been  election  petitions  shall  be  observed,  so 

made  in  pursuance  of  this  Act,  and  so  far  as  may  be,  by  the  Court  and  jud^e 

far  as  such  rules  do  not  extend,  the  in  the  case  of  election  petitions  under 

principles,  practice,  and  rules  on  which  this  Act.'' 

committees  of  the  House  of  Commons 
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1872         [Brett,  J.    The  revising  barrister  has  to  take  notice  of  personal 
Eabl      disabilities.  (1)] 
Beauchamp      q  ;^yq^^q^  ^yho  appeared  for  the  respondents,  referred  to  Wilson 
Madresfield.     Town  Clerk  of  Salford  (2),  where  this  Court  held  that  a  woman,, 
being  legally  incapacitated  from  voting,  could  not  be  an  appellant. 

Manisfy,  Q.C,  for  Lord  Salisbury,  after  the  authorities  referred 
to  by  Mr.  Wills,  agreed  that  it  would  be  vain  to  argue  that  a  peer 
has  a  right  to  vote  in  the  election  of  a  member  of  the  House 
of  Commons,  or  to  be  on  the  register  of  voters.  The  resolution  of 
1699  and  1700  having  been  acted  upon  for  so  many  years  without 
having  been  successfully  questioned,  must  now  be  assumed  to  have 
been  a  good  and  binding  declaration  of  the  common  law,  especially 
after  the  provisions  contained  in  s.  26  of  the  Election  Petitions 
Act,  31  &  32  Vict.  c.  125. 

H.  James,  Q.O.,  for  the  other  respondents,  was  not  called  upon. 

BoviLL,  C.J.  From  the  course  which  the  learned  counsel  have 
taken,  and  properly  taken,  on  the  argument  of  these  cases,  it 
seems  hardly  necessary  for  us  to  do  more  than  pronounce  a 
formal  judgment  for  the  respondents,  the  learned  counsel  for  both 
the  appellants  agreeing  that  their  claim  to  vote  is  untenable. 
As,  however,  the  matter  has  been  brought  before  us  for  decision^ 
it  may  be  expedient  to  state  our  reasons.  The  House  of  Com- 
mons, originally,  acting  judicially,  and  committees  of  the  House,, 
in  later  times,  sitting  as  a  Court  and  acting  judicially,  had  to 
decide  all  matters  connected  with  the  election  of  its  members. 
By  the  Election  Petitions  Act  of  1868,  31  &  32  Vict.  c.  125,  that 
duty  has  been  transferred  to  the  election  judges.  But,  prior  to 
the  passing  of  that  Act,  the  House  of  Commons,  by  itself  or  by 
committees,  had  the  exclusive  right  to  determine  the  validity  of 
votes  given  at  elections.  In  the  year  1699,  when  that  power  was 
exercised  by  the  House  of  Commons  itself,  a  resolution  was 
passed  on  the  occasion  of  an  attempt  made  by  the  Earl  of 
Manchester  to  vote  at  the  election  of  a  member  for  Maiden, 
that  "  no  peer  of  this  kingdom  hath  any  right  to  give  his  vote  at 
the  election  for  any  member  to  serve  in  parliament.'*  It  was  a 
resolution  not  expressing  merely  the  will  of  the  House  of  Com- 

(1)  See  6  Yict.  c.  18,  s.  40.  (2)  Law  Eep.  4  C.  P.  398.  • 
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mons,  but  as  to  the  right  of  peers  to  interfere  in  elections  ;  and  1872 

that  resolution  has  in  substance  been  repeated  in  every  subsequent  eael 

session  down  to  the  present  time.    In  addition  to  that,  we  find  ^^^^champ 

in  the  year  1700  a  still  stronger  resolution  to  the  effect  that,  "if  Madresfield. 

a  peer  or  lord-lieutenant  of  a  county  concerns  himself  in  elections, 

it  is  an  infringement  of  the  liberties  of  the  Commons."    It  is  not 

now  necessary  to  enter  into  the  reasons  for  the  exclusion  of  peers 

from  voting  at  or  interfering  in  elections  for  members  of  the 

other  House :  there  were,  no  doubt,  constitutional  reasons  to 

justify  it.    These  resolutions  were  passed,  not  for  the  purpose  of 

determining  who  should  in  future  be  allowed  to  vote,  but  for  the 

purpose  of  declaring  what  was  the  law  upon  the  subject.  The 

House  of  Commons  alone  could  not,  without  the  assent  of  the 

other  branch  of  the  legislature,  make  a  law  to  determine  its  own 

constitution :   but  it  was  competent  to  the  House,  sitting  as  a 

Court,  as  it  undoubtedly  was,  to  determine  as  to  the  right  of 

voting';  and  they  were  bound  to  declare  the  law.    Acting  upon 

these  resolutions,  the  House  of  Commons  and  the  election 

committees  liave  decided  in  one  uniform  stream  of  authorities 

from  that  time  to  the  present,  that  peers  have    no  right "  to 

vote.    It  is  said,  indeed,  in  Heywood's  County  Elections,  p.  316, 

that  these  resolutions  never  received  the  assent  of  the  House  of 

Peers ;  but  no  instance  is  to  be  found  of  a  peer  of  parliament 

having  been  allowed  to  vote  from  that  time, — a  period  of  more 

than  170  years.    Whenever  it  has  been  attempted,  the  claim  has 

been  either  given  up  or  expressly  negatived.    How  does  the 

matter  stand  upon  authority  ?    Lord  Coke,  Chief  Baron  Comyns, 

and  Blackstone,  all  concur  in  saying  that  no  peer  of  parliament 

has  any  right  to  vote  at  the  election  of  a  member  of  the  House  of 

Commons.     All  the  modern  text  books  lay  down  the  same 

doctrine ;  and  we  find  that  it  has  in  comparatively  recent  times 

received  the  high  sanction  of  Lords  Brougham  and  Campbell. 

Not  only,  therefore,  is  there  an  entire  absence  of  authority  in 

favour  of  the  claim,  but  a  considerable  body  of  authority  against 

it.    W^henever  a  peer  has  voted  at  an  election,  upon  a  scrutiny 

before  the  House  his  vote  has  invariably  been  disallowed :  after 

the  establishment  of  election  committees,  the  result  has  been  the 

same.    Independently  of  s.  26  of  31  &  32  Vict.  c.  125,  I  should 
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1872      have  no  hesitation  in  holding  that  a  peer  of  parh'ament  had  no 
Earl      right  to  vote  ;  though,  if  the  matter  had  been  open  to  doubt,  that 
Bealchamp  g3(jj^iQjj  might  have  had  some  considerable  bearing  upon  it.  The 
Madresfield.  election  judges  must  be  governed  by  the  decisions  of  the  election 
committees,  and  would  in  like  manner  upon  a  scrutiny  strike  off 
the  vote.    I  desire  not  to  be  understood  as  giving  any  opinion  as 
to  the  construction  which  ought  to  be  put  upon  that  section  in  any 
other  case  which  may  arise  under  it.    Upon  the  authorities 
as  well  as  upon  principle,  I  am  clearly  of  opinion  that  a  peer  of 
parliament  has  no  right  to  vote  in  the  election  of  members  of  the 
House  of  Commons.    The  decisions  of  the  revising  barristers  were 
right,  and  the  appeals  must  be  dismissed,  and,  there  being  nothing 
to  distinguish  these  from'  the  ordinary  case  of  an  unsuccessful 
appeal,  dismissed  with  costs. 

Keating,  J.  I  am  of  the  same  opinion.  There  seems  to  be  no 
doubt  that  the  authorities  are  all  one  way.  In  the  first  place,  w^e 
find  a  resolution  of  the  House  of  Commons  declaring  the  law,  which 
they  clearly  had  a  right  to  do  upon  this  particular  point.  No  one 
has  suggested  that  the  House  of  Commons  has  power  to  make  the 
law  ;  but,  looking  at  that  resolution  as  a  declaration  of  what  the 
law  always  had  been  and  then  was,  it  is  undoubtedly  entitled  to 
the  highest  respect.  It  is  corroborated  by  all  the  earlier  authori- 
ties, and  the  practice  has  been  uniform  since  the  making  of  that 
resolution.  Mr.  James  has  referred  me  to  8  Hen.  6,  c.  7,  intituled 
"  What  sort  of  men  shall  be  choosers,  and  who  shall  be  chosen 
knights  of  the  parliament,"  the  preamble  of  which  clearly  shews 
that  the  exclusion  of  peers  from  the  right  of  voting  was  contem- 
plated. There  was  abundant  authority,  including  that  of  Lord 
Coke,  to  justify  the  resolution  of  1699  :  and  we  find  it  stamped 
with  the  high  sanction  of  Chief  Baron  Comyns.  We  have  also 
the  authority  of  Lord  Brougham  and  Lord  Campbell  in  support 
of  it :  and,  above  all,  we  find  it  clothed  with  the  strongest  of 
all  authority,  viz.  uninterrupted  usage  for  more  than  a  century 
and  a  half ;  and  no  single  authority  of  any  weight  is  to  be  found 
the  other  way.  Hey  wood's  statement,  traced  to  its  source,  viz.  the 
returns  found  in  Prynne,  is  deserving  of  no  weight.  In  the  course 
of  the  argument,  I  referred  to  s.  26  of  31  &  32  Yict.  c.  125.  I 
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would  not,  however,  be  understood  as  basing  my  judgment  on  that  1872 
section,  because,  although  the  word  "  principles  "  is  a  large  and      -^^^^  ~ 
comprehensive  word,  yet,  upon  a  further  recollection  of  what  passed  Beaughamp 
in  this  Court  in  the  Norwich  Case  (1),  1  find  nothing  to  preclude  Madresfield. 
us  from  saying  that  "  principles  "  in  that  section  means  nothing 
more  than  practice  or  procedure,  and  that  it  does  not  involve  any 
question  as  to  the  right  to  vote.    I  therefore  wish  to  guard  myself 
from  being  supposed  to  have  expressed  any  opinion  upon  the  sub- 
ject on  this  occasion.    I  entirely  agree  with  my  lord  in  thinking 
that  the  decisions  of  the  revising  barristers  in  these  cases  were 
right.    I  would  merely  desire  to  add  an  expression  of  my  entire 
approval  of  the  course  pursued  by  the  learned  counsel  for  the 
appellants ;  and  to  say  that  I  have  yet  to  learn  that  it  is  otherwise 
than  the  duty  of  counsel  to  say  so  when  he  finds  a  point  not  to  be 
arguable.    I  have  always  understood  it  to  be  the  chief  function  of 
the  Bar  to  assist  the  Court  in  coming  to  a  just  conclusion. 

Brett,  J.    I  feel  extremely  reluctant  to  give  any  judgment 
!  in  this  case.    The  course  which  has  been  pursued  by  the  counsel 
for  the  appellants  has  placed  the  Court  in  great  difficulty.  I 
must  confess  I  entertained  considerable  doubt  whether  the  claim 
set  up  could  be  supported ;  but  I  thought  it  right  to  make  some 
suggestions  for  the  purpose  of  ventilating  the  propositions  stated 
I  by  the  learned  counsel  in  admitting  that  they  had  no  case.  I  quite 
I  agree  that  it  is  the  duty  of  counsel  to  assist  the  Court  by  referring 
i  to  authorities  which  he  knows  to  be  against  him.    But  I  cannot 
1  help  thinking  that,  when  the  counsel  has  satisfied  himself  that  he 
!  has  no  argument  to  offer  in  support  of  his  case,  it  is  his  duty  at 
I  once  to  say  so,  and  to  withdraw  altogether.  The  counsel  is  master 
of  the  argument  and  of  the  case  in  court,  and  should  at  once 
retire  if  he  finds  it  wholly  unsustainable,  unless  indeed  he  has 
express  instructions  to  the  contrary.  With  the  greatest  respect  for 
the  two  learned  counsel  who  have  appeared  for  the  appellants  in 
these  cases,  I  must  confess  I  do  not  quite  approve  of  the  course 
;  which  they  have  taken. 

j     Two  propositions  have  been  urged,  so  to  speak,  in  the  course  of 
(1)  .S7cye??s  V.  Tilldt,  Law  Rep.  G  C.  V.  147. 
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1872  the  argument,— first,  that,  as  matter  of  principle,  and  by  the 
Earl  common  law,  as  shewn  by  almost  immemorial  usage,  peers  have 
Beauchamp  ^-^e  right  to  vote ;  secondly,  that,  assuming  that  peers  were 
Madresfield  not  by  the  common  law  incapacitated  from  voting  in  the  elections 
of  members  for  the  House  of  Commons,  yet  the  House  of  Commons 
has,  by  resolutions  and  by  decisions  of  election  committees,  held  as 
matter  of  principle  that  peers  cannot  vote,  and  that  this  Court,  by 
force  of  s.  26  of  the  Parliamentary  Elections  Act,  1868,  is  pre- 
cluded from  holding  otherwise. 

If  our  decision  depended  upon  the  latter  proposition,  I  should 
have  declined  to  pronounce  any  opinion.  But  I  may  observe  that 
I  doubt  if  that  be  the  true  meaning  of  that  section.  It  evidently 
refers  to  procedure  only.  If  "  principle  "  involves  a  consideration 
of  a  man's  right  to  the  franchise,  the  judges  could  not  have  any 
power  to  deal  with  it  under  s.  26. 

The  real  and  only  question,  however,  arises  upon  the  first  pro- 
position, viz.  that  peers  have  no  right  to  vote  by  the  common  law. 
How  is  that  proposition  sought  to  be  sustained  ?  By  immemorial 
usage,  and  by  a  series  of  judicial  decisions  of  the  House  of  Com- 
mons before  the  Grenville  Act,  10  Geo.  3,  c.  16,  and  of  election 
committees  since  that  Act.  I  apprehend  that  the  judicial  decisions 
(as  they  are  admitted  to  be)  of  the  House  and  of  the  committees 
are  entitled  to  the  greatest  respect,  and  are  binding  upon  this 
Court  unless  greater  authority  is  brought  to  bear  against  them. 
It  may  be,  however,  that  the  resolution  of  1699  was  intended  as  a 
mere  protest,  and  not  as  a  declaration  of  what  the  common  law 
was ;  and,  if  so,  I  should  protest  against  the  decisions  of  the  House 
and  of  the  committees  founded  thereon  being  considered  as  bind- 
ing upon  us.  There  seems  to  be  some  colour  for  doubting  whether 
that  resolution  is  a  judicial  decision,  because,  if  it  were  so,  there 
being  no  appeal,  there  could  have  been  no  necessity  for  repeating 
it  at  the  beginning  of  every  subsequent  session,  as  it  has  been  the 
practice  to  do  ever  since  the  House  of  Commons  parted  with  its 
jurisdiction  in  this  respect,  and  allowed  it  to  be  vested  in  the 
election  judges.  (1)  If  that  were  clearly  so,  I  should  have  thought 
that  it  was  our  duty  to  hold  that  the  resolution,  and  the  decisions 


(1)  By  31  &  32  Yict.  c.  125. 
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founded  upon  it,  were  not  binding  on  ns.  But  it  lias  been  admitted  1872 
by  the  counsel  who  have  appeared  for  the  appellants  that  the  reso-  Eael 
iution  of  1699  was  a  judicial  declaration  of  the  common  law.  After  ^^^^^^hamp 
that  admission,  and  the  learned  counsel  having  failed,  notwithstand-  Madeesfield. 
ing  their  diligent  search,  to  discover  any  trace  of  authority,  either 
before  or  since  the  date  of  that  resolution,  in  favour  of  the  claim, 
it  seems  to  me  that  we  may  fairly  say  there  is  strong  evidence 
against  it :  and  therefore  I  am  prepared  to  hold  that,  independently 
of  the  resolution,  we  are  justifled  by  the  current  of  decisions  in 
holding  that  peers  have  no  right  to  vote.    If  they  have  no  right 
to  vote,  they  can  have  no  right  to  be  upon  the  register.   For  that 
reason,  and  for  that  reason  only,  I  concur  in  the  judgment  of  the 
€ourt  affirming  the  decisions  of  the  revising  barristers. 

Grove,  J.  I  am  of  the  same  opinion.  It  is  a  difficult  task  to 
pronounce  a  judicial  decision  in  a  case  where  one  side  only  of  an 
argument  has  been  heard,  and  therefore  I  abstain  from  going  into 
my  reasons  for  concurring  in  this  judgment.  TJie  total  absence  of 
authority  in  favour  of  the  claim,  and  the  concessions  made  by  the 
counsel  for  the  appellants,  abundantly  justify  the  conclusion  at 
which  we  have  arrived,  quite  irrespectively  of  the  constitutional 
reasons  which  might  be  advanced  in  opposition  to  the  claim. 

Decisions  affirmed. 

Attorneys  for  Lord  Beauchamp:    Youn^,  Maj)les,  Teasdale, 
Nelson,  &  Co. 

Attorneys  for  Marquis  of  Salisbury  :  NicJwhon  &  Herheri. 
Attorneys  for  respondents :  Wyatt,  HosJcins,  &  Hooker. 
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^^'^  COOKE,  Appellant  ;  BUTLER,  Eespondent. 

Nov.  13. 

 Parliament — County  Vote — 121.  Occupier — "  HateaUe  Value" — Bepresentation  of 

the  People  Act,  1867  (30  &  31  Vict.  c.  102),  suhs.  2. 

The  "rateable  value"  of  the  premises  required  by  s.  6,  subs.  2,  of  the  Ee- 
presentation  of  the  People  Act,  1867  (30  &  31  Yict.  c.  102),  means  the  real 
"  rateable  value,"  and  not  the  rateable  value  on  the  rate-book ;  and  the  revising 
barrister  may  therefore  go  into  the  question,  and  decide  what  the  real  rateable 
value  is. 

Appeal  from  the  revising  barrister  for  the  county  of  Bed- 
ford. 

John  Hubbard  claimed  to  have  his  name  inserted  in  the  list  of 
persons  entitled  to  vote  as  being  the  occupying  tenant  of  lands  and 
tenements  within  the  parish  of  Luton  of  the  rateable  value  of  12?. 
or  upwards. 

It  was  proved  or  admitted  that  Hubbard  occupied  the  premises 
in  question  at  an  annual  rent  of  14?.,  which  it  was  proved  was  a 
fair  rent ;  that  he  was  the  occupier  thereof  on  the  31st  of  July 
last,  and  had  been  such  occupier  for  twelve  months  immediately 
preceding ;  that  he  had  been  duly  rated,  and  had  paid  all  poor- 
rates  in  respect  of  the  premises ;  and  that  the  premises  were  in  an 
improving  neighbourhood.  It  was  also  admitted  that  the  premises 
of  Hubbard  were  not  rated  at  a  lower  amount  than  similar  premises 
occupied  by  other  persons  in  the  parish. 

It  appeared  from  the  rate-book  that  the  gross  estimated  rental 
of  the  premises  was  stated  to  be  lil.  9s,,  and  the  rateable  value 
lU.  12s.  6d. 

It  was  objected  by  the  appellant,  that,  inasmuch  as  the  premises 
were  stated  in  the  poor-rate  book  to  be  of  the  rateable  value  of 
111.  12s.  6d.  only,  and  Hubbard  had  paid  rates  upon  that  assess- 
ment, he  was  not  entitled  to  be  registered  as  a  voter  in  respect 
thereof. 

The  revising  barrister  held  that  the  property  was  of  the  real 
rateable  value  of  12Z.,  and  allowed  the  claim,  and  inserted  the 
name  of  Hubbard  upon  the  list. 


J.  E,  Gorstj  for  the  appellant.    To  entitle  a  man  to  the  county 
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franchise  in  respect  of  the  occupation  of  premises  as  owner  or  1872 
tenant,  s.  6,  subs.  2,  of  the  Eepresentation  of  the  People  Act,  1867  cooke 
(30  &  31  Yict.  c.  102),  requires  that  the  premises  shall  be  of  the  Sutler 
"rateable  value  of  12Z.  or  upwards."  It  has  been  matter  of  contro- 
versy whether  that  means  rateable  value  in  point  of  fact  or  rateable 
Talue  as  stated  in  the  rate-book.  Several  of  the  revising  barristers 
liave  held  the  rate-book  to  be  conclusive,  and  have  refused  to 
receive  any  other  evidence  of  value. 

[Brett,  J.  In  ascertaining  the  101.  value  under  s.  27  of  the 
Eeform  Act  (2  Wm.  4,  c.  45),  the  entry  of  value  in  the  rate-book 
was  always  considered  immaterial.  The  question  is  whether  rate- 
able value  "  in  this  Act  is  to  be  dealt  with  as  "  value  "  was  under 
that  Act.] 

In  s.  27  the  words  are,  "  the  clear  yearly  value,"  and  the  rate- 
able value  is  immaterial.  Unless  the  rate-book  is  to  be  final  for  the 
purpose  of  determining  the  rateable  value,  the  value  will  be  ques- 
tioned in  every  case. 

[Denman,  J.  No  assistance  is  derived  from  the  interpretation 
clause,  s.  61.  Mr.  Davis  (1)  suggests  that  it  would  have  been 
better  to  have  said  the  rateable  value  as  appearing  on  the  rate," 
and  that  that  would  probably  be  the  interpretation  put  upon  the 
words.] 

The  present  case  was  stated  for  the  purpose  of  obtaining  the 
©pinion  of  the  Court  on  the  subject. 

Bulwer,  Q.C.,  for  the  respondent,  was  not  heard. 

BoviLL,  C.J.  I  am  of  opinion  that  this  case  was  correctly 
•decided  by  the  revising  barrister.  The  words  of  s.  6  of  the  Eepre- 
sentation of  the  People  Act,  1867,  are  that  every  man  shall  be 
entitled  to  be  registered  as  a  voter  for  a  county  who,  amongst  other 
things,  is  the  occupier,  as  owner  or  tenant,  of  lands,  &c.,  within 
the  county  of  the  "  rateable  value  of  121"  or  upwards.  There  is  an 
obvious  difference  between  that  and  the  expression  "  rated  at  12Z." 
And  the  revising  barrister  has  put  what  I  conceive,  notwithstanding 
the  suggestion  of  Mr.  Davis,  to  be  the  proper  construction  on  the 
words  used  by  the  legislature.    The  rateable  value  is  not  con-. 
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1872  clusively  determined  by  that  which  appears  on  the  rate-book.  The 
Cooke      appeal  must  be  dismissed,  with  costs. 

V. 

Bkett,  J.  I  am  of  the  same  opinion.  Sect.  6,  subs.  2,  says 
that  the  premises,  to  give  a  qualification,  must  be  of  the  "  rateable 
value  "  of  12?.  or  upwards.  The  question  is  whether  that  means 
the  real  rateable  yalue  or  the  value  which  the  overseers  have 
thought  fit  to  insert  in  the  rate,  which  must  be  for  the  purpose  of 
argument  assumed  not  to  be  the  true  rateable  value.  I  think  we 
cannot  hold  the  words  in  that  part  of  the  section  to  mean  "  rated 
at  12?.,"  which  is  the  word  used  in  the  next  subsection.  It  seems 
to  me  that  it  would  be  contrary  to  every  canon  of  interpretation 
to  say  that  "of  the  rateable'  value  of  12?."  means  the  same  as 
rated  at  12?."  I  entirely  dissent  from  the  suggestion  made  by 
Mr.  Davis  in  the  note  referred  to.  The  right  of  voting  would, 
if  that  were  adopted,  depend  not  upon  the  rateable  value  of  the 
premises,  but  upon  the  views  of  the  overseers ;  and  such  a  con- 
struction might  have  the  effect  of  disfranchising  a  large  number 
of  people. 

Grove  and  Denman,  JJ.,  concurred. 

Decision  affirmed. 

Attorney  for  appellant :  Albert  Saunders,  for  Whyley  &  Pi^per, 
Bedford. 

Attorneys  for  respondent:  Williams  &  James,  for  Wilkinson^ 
Butler,  &  Wilkinson^  St.  Neofs. 
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LITTLE,  Appellant  ;  The  Overseers  of  PENRITH,  Kespondents.  1872 

Parliament — County  Vote — 121.  Occupier — Bating — Representation  of  the  People   

Act,  1867  (30  &  31  Vict.  c.  102),  s.  6,  subs.  3—Begistration  Acts,  6  Vict, 
c.  18,  s.  75,  and  SI  &  32  Vict.  c.  58,  s.  30. 
The  name  of  *'  N.  A."  had  for  several  years  appeared  in  the  rate-book  as  the 
occupier  of  a  house  and  shop  wherein  he  carried  on  business.  Upon  his  taking 
liis  two  sons  G.  A.  and  T.  B.  A.  into  partnership,  the  overseers  at  his  request 
altered  the  rating  to  "  N.  A.  &  Sons,"  the  name  under  which  the  business  was 
thenceforth  to  be  carried  on.  IST.  A.  had  retired  from  the  concern  some  years, 
but  G.  A.  and  T.  B.  A.  stilly  occupied  the  premises  and  carried  on  the  business 
under  the  style  of  "  A.  &  Sons,"  and  were  called  upon  to  pay  and  paid  the 
rates;  on  the  rate-book  the  name  of  N.  A.  &  Sons"  still  appeared  as 
"  occupiers  :" — ■ 

Held,  that  G.  A.  and  T.  B.  A.  were  rated  within  30  &  31  Vict.  c.  102,  s.  6, 
subs.  3,  the  insufficiency  or  inaccuracy  of  description,  if  any,  being  cured  by 
s.  75  of  6  Vict.  c.  18,  and  s.  30  of  31  &  32  Vict.  c.  58  ;  and  they  were  therefore 
entitled  to  a  vote  for  the  county  as  121.  occupiers. 

Appeal  from  the  revising  barrister  for  tlie  eastern  division  of 
the  county  of  Cumberland. 

Objection  was  made  to  the  name  of  George  Arnison  upon  the 
list  of  voters  for  the  parish  of  Penrith. 

The  name  of  George"  Arnison  appeared  on  the  "  List  of  Voters 
as  occupiers  of  rateable  value  of  12?.,"  as  "  joint  occupier  of 
house  and  shop  of  the  rateable  value  of  80?.  and  upwards." 

George  Arnison  had  a  right  to  have  his  name  retained  upon  the 
list,  provided  the  Court  should  be  of  opinion  that  he  was  duly 
rated  in  respect  of  the  premises  occupied  by  him,  within  the 
meaning  of  30  &  31  Yict.  c.  102,  s.  6,  subs.  3. 

The  premises  in  question  were  described  in  the  rate-book,  as 
follows : — Name  of  occupier, — "  N.  Arnison  &  Sons Name  of 
owner, — Nathan  Arnison." 

N.  Arnison "  means  Nathan  Arnison.  He  is  alive,  and  was 
formerly  the  sole  occupier  of  .the  premises,  where  he  carried  on  the 
business  of  a  draper.  He  subsequently  took  two  of  his  sons,  the 
voter,  George  Arnison,  and  Thomas  Bell  Arnison,  into  partnership ; 
and  the  business  was  carried  on  under  the  name  of  "  N.  Arnison 
&  Sons."  Nathan  Arnison  retired  from  business  some  years  ago  ; 
and  ever  since  his  retirement,  the  business  has  been  carried  on  by 
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1872      the  above-mentioned  two  sons,  under  tlie  name  of  "  N.  Arnison 
Little     &  Sons."  The  two  sons  are  now  the  sole  occupiers  of  the  premises. 
PENiiiTH.    Nathan  Arnison  has  three  other  sons  ;  but  they  do  not  occupy  the 
premises,  nor  do  they  carry  on  business  with  the  two  above  men- 
tioned. 

For  the  last  few  years,  when  the  rates  have  been  called  for  they 
have  been  paid  by  one  or  other  of  the  two,  George  Arnison  or 
Thomas  Bell  Arnison,  and  a  receipt  given  for  them  as  received 
from  "  N.  Arnison  &  Sons." 

With  the  consent  of  both  parties,  the  revising  barrister  received 
the  statement  of  one  of  the  overseers,  to  the  following  effect,  viz. 
that,  when  he  came  into  office  fifteen  years  ago,  "  N.  Arnison  "  was 
solely  rated  for  the  premises  in  question ;  that^  about  seven  years 
ago,  N.  Arnison  requested  him  to  alter  the  rating  to  "  JST.  Arnison 
&  Sons,"  but  gave  no  names ;  and  that  the  rating  had  remained 
**  N.  Arnison  &  Sons  "  ever  since. 

The  revising  barrister  decided  that,  as  George  Arnison  and 
Thomas  Bell  Arnison  were  not  named  in  the  rate  otherwise  than 
as  appears  above,  they  were  not  duly  rated  in  respect  of  the 
premises  occupied  by  them,  within  the  meaning  of  30  &  31  Yict. 
c.  102,  s.  6,  subs.  3 ;  and  he  accordingly  expunged  the  name  of 
George  Arnison  from  the  list. 

Camjpbell  Forster  for  the  appellant.  George  Arnison  and 
Thomas  Bell  Arnison,  though  not  actually  named  in  the  rate, 
were  rated  in  respect  of  the  premises  in  question,  within  the 
meaning  of  the  Eepresentation  of  the  People  Act,  1867  (30  &  31 
Yict.  c.  102),  s.  6,  subs.  3,  so  as  to  entitle  them  to  be  registered. 
It  was  sufficient  to  describe  them  by  the  name  of  the  firm  under 
which  they  traded ;  and,  at  all  events,  if  that  description  was  in- 
sufficient or  inaccurate,  such  insufficiency  or  inaccuracy  of  descrip- 
tion was  cured  by  s.  75  of  6  Yict.  c.  18,  which  enacts  that,  where 
any  person  shall  have  occupied  such  premises  as  in  the  said  recited 
Act  (2  Wm.  4,  c.  45,  s.  27)  are  mentioned  for  twelve  calendar 
months  next  previous  to  the  last  day  of  July  in  any  year,  and 
such  person,  being  the  person  liable  to  be  rated  for  such  premises, 
shall  have  been  bona  fide  called  upon  to  pay  in  respect  of  such 
premises  all  rates  made  for  the  relief  of  the  poor  in  such  parish  or 
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township  during  the  time  of  such  his  occupation  so  required  as  1372 
aforesaid,  and  such  person  shall  have  bona  fide  paid  on  or  before 
the  20th  of  July  in  such  year  all  sums  of  money  which  he  shall  ^  ^■ 
have  been  called  upon  to  pay  as  rates  in  respect  of  such  premises 
for  one  year  previously  to  [5th  day  of  January]  then  next  preceding, 
such  person  shall  be  considered  as  having  been  rated  and  paid  all 
rates  in  respect  of  such  premises  within  the  meaning  of  the  said 
recited  Act,  and  be  entitled  to  be  registered  in  respect  of  the 
same  in  any  year,  any  misnomer  or  inaccurate  or  insuflScient 
description  in  any  rate  of  the  person  so  occupying,  or  of  the 
premises  occupied,  notwithstanding."  And  this  enactment,  which 
related  to  borough  votes,  is,  by  s.  30  of  the  Registration  Act,  1868 
(31  &  32  Yict.  c.  58),  made  applicable  to  the  new  county  franchise 
created  by  the  Representation  of  the  People  Act,  1867,  s.  6. 
Here  G.  Arnison  and  T.  B.  Arnison  were  the  persons,  and  the 
only  persons,  liable  to  be  rated  in  respect  of  these  premises,  and 
tlxey  were  bona  fide  called  upon  to  pay  and  have  bona  fide  paid 
the  rates.  In  Moss  v.  Lichfield  (1),  the  person  claiming  to  be 
registered  had  paid  the  rate  without  being  rated  and  without 
having  been  called  upon  to  pay  it ;  and  Erie,  J.,  said,  "  The  real 
question  is  whether  the  party  was  intended  to  be  rated."  That 
these  two  persons  were  intended  to  be  rated  is  clear  from  the 
statements  in  the  case  as  to  what  passed  between  Nathan  Arnison, 
the  father,  and  the  overseer,  when  the  form  of  the  entry  in  the 
rate-book  was  changed  to  the  name  of  the  firm. 

[Keating,  J,    There  can  be  no  doubt  as  to  the  father's  inten- 
tion.   The  question  is  what  was  the  intention  of  the  overseers.] 

Calling  upon  the  sons  to  pay  the  rate  was  evidence  of  an  inten- 
tion on  the  overseers'  part  to  rate  them. 

The  respondents  did  not  appear. 

BoYiLL,  C.J.  George  Arnison  was  the  occupier  of  the  premises 
in  question,  together  with  his  brother,  Thomas  Bell  Arnison.  The 
tvvo  carried  on  business  there  under  the  name  of  *^  N.  Arnison 
Sons."  There  was  in  fact  no  "  N."  (or  Nathan)  Arnison  occupying 
the  premises  or  carrying  on  business  there, — the  two  sons,  upon 
the  retirement  of  their  father,  succeeding  to  the  business  and 

(1)  7  Man.  &  G.  72 ;  14  L.  J.  (CP.)  56. 
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1872  continuing  to  carry  it  on  for  their  own  benefit  under  the  old  name. 
The  question  is  whether  the  two  sons  so  occupying  the  premises  are 
^'  rated,  within  30  &  31  Vict.  c.  102,  s.  6,  subs.  3.  I  cannot  doubt 
from  what  is  stated  in  the  case  that  the  overseers  intended  to  rate 
the  persons  carrying  on  the  business  under  that  firm  and  occupy- 
ing the  premises.  The  two  persons  so  occupying  have  been  called 
upon  to  pay  and  have  bona  fide  paid  the  rates.  Under  the  style 
of  "  Coutts  &  Co.,"  or  "  Child  &  Co.,"  no  one  would  doubt  that  it 
was  intended  to  rate  the  members  of  those  respective  firms,  even 
though  the  overseers  should  happen  to  be  ignorant  of  the  names  of 
all  of  them.  The  persons  intended  to  be  described  here  under 
the  description  of  "  N.  Arnison  &  Sons,"  clearly  are  the  persons 
who  now  carry  on  the  business  upon  the  premises  under  that  firm. 
In  the  report  of  Moss  v.  Lichfield,  in  the  Law  Journal  (1),  I  find 
the  following  observation  by  Erie,  J. :  "  If  a  partnership  firm  is 
charged  in  the  rate,  each  partner  is  intended  to  be  charged."  I 
cannot  for  a  moment  doubt  that  the  two  sons  in  this  case  were  in- 
tended to  be  and  were  rated.  The  case  is  clearly  within  s.  75  of 
6  Yict.  c.  18,  and  in  my  opinion  the  decision  of  the  revising  bar- 
rister was  wrong,  and  must  be  reversed. 

Keating,  J.  I  am  of  the  same  opinion.  I  must  confess  I  have 
felt  some  doubt  during  the  discussion  of  this  case ;  but  upon  the 
whole  I  think  it  falls  within  s.  75  of  6  Vict.  c.  18.  Nathan  Arni- 
son, the  father,  originally  occupied  and  carried  on  business  upon 
the  premises  in  question.  Having  taken  his  two  sons,  G.  Arnison 
and  T.  B.  Arnison,  into  partnership  with  him,  about  seven  years 
ago,  ISTathan  went  to  the  overseer  and  requested  him  to  alter  the 
rating  to  "  K  Arnison  &  Sons,"  but  gave  no  names ;  and  the 
rating  has  ever  since  stood  as  "  Arnison  &  Sons,"  which  is  the 
name  under  which  the  two  sons  now  occupy  the  premises  and 
carry  on  the  business.  The  overseer  says  that  no  names  were 
mentioned  but  it  appears  that,  after  the  retirement  of  the  father 
from  the  firm,  the  two  existing  partners,  who  then  became  the 
only  occupiers  of  the  premises,  were  called  upon  to  pay  and  did 
pay  all  rates.  I  think  there  was  sufficient  ground  for  saying  that 
the  overseers  intended  to  rate  and  did  rate  the  occupiers.  I  do 
(t)  14  L.  J.  (CP.)  at  p.  57. 


VOL.  VIIL] 


HILAEY  TEEM,  XXXVI  VICT. 


263 


not  say  that  this  was  a  strictly  accurate  description  of  the  persons  1872 
rated ;  nor  is  it  necessary  to  say  how  far  the  rate  could  be  enforced  little 
against  the  two  sons.    But  I  think  the  75th  section  of  the  Act  ^^^^^^ 
referred  to  was  intended  to  apply  to  a  case  like  this,  where  the 
description  is  not  precisely  accurate. 

Brett,  J.  By  s.  6,  subs.  3,  of  30  &  31  Vict.  c.  102,  no  man  is 
•entitled  to  be  registered  for  a  county  in  respect  of  the  121.  occupa- 
tion franchise,  unless  he  "  has  during  the  time  of  such  occupation 
been  rated  in  respect  of  the  premises  so  occupied  by  him  to  all 
rates  (if  any)  made  for  the  relief  of  the  poor  in  respect  of  the 
said  premises."  In  the  rate  in  question  the  description  of  the 
persons  rated  is  "  N.  Arnison  &  Sons and  the  question  is  whether 
that  is  sufficient  to  shew  that  G.  Arnison  and  T.  B.  Arnison  were 
rated.  It  certainly  cannot  be  said  that  it  is  an  accurate  description  " 
of  those  two  persons ;  but  it  was  contended  on  their  behalf  that  the 
inaccuracy  was  cured  by  s.  75  of  6  Vict.  c.  18,  which  is  made 
applicable  to  the  occupation  franchise  for  counties  by  s.  30  of 
31  &  32  Vict.  c.  58.  The  question,  therefore,  is,  whether  the  case 
comes  within  s.  75.  The  section  is  somewhat  singularly  drawn. 
The  earlier  portion  of  this  branch  of  the  enactment, — "  where  any 
person  shall  have  occupied,  &c.,  and  such  person,  being  the  person 
liable  to  be  rated  for  such  premises,  shall  have  been  bona  fide 
called  upon  to  pay  in  respect  of  such  premises  all  rates  made  for 
the  relief  of  the  poor,  &c.,  and  such  person  shall  have  bona  fide 
paid,  on,  &c.,  all  sums  of  money  which  he  shall  have  been  called 
upon  to  pay  as  rates  in  respect  of  such  premises,"  &c., — would 
seem  to  be  applicable  whether  the  party  was  rated  at  all  or  not. 
Then  it  goes  on :  "  such  person  shall  be  considered  as  having  been 
rated  and  paid  all  rates  in  respect  of  such  premises  within  the 
meaning  of  the  recited  Act,  and  be  entitled  to  be  registered  in 
respect  of  the  same  in  any  year,  any  misnomer  or  inaccurate  or 
insufficient  description  in  any  rate  of  the  person  so  occupying 
or  of  the  premises  occupied  notwithstanding."  Tliat  seems  to 
assume  that  there  is  some  description  of  the  occupier  and  of  the 
premises  occupied  on  the  rate,  but  an  insufficient  or  inaccurate 
one;  but  it  assumes  that  the  person  so  inaccurately  described 
was  intended  to  be  rated.    It  follows,  therefore,  that  it  is  ncces- 
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1872  sary  to  shew  that  he  was  in  point  of  fact  rated,  and  that  there 
Little  was  an  attempt  to  describe  him  on  the  rate.  That  reduces  the 
=*ENRiTH.    <lTiestion  to  this,  whether  it  is  shewn  here  that  G.  Arnison  and  T. 

Arnison  were  intended  to  be  rated,  and  whether  there  was  an 
attempt  to  describe  them  on  the  rate.  Now,  the  facts  disclosed 
by  the  case  are  these :  Nathan  Arnison,  the  father,  was  originally 
rated,  and  properly  described  on  the  rate.  Haying  taken  his  two 
sons  into  partnership,  he  went  to  one  of  the  overseers  and  asked 
him  to  alter  the  entry  to  "  N.  Arnison  &  Sons."  That  request 
could  have  no  meaning  unless  the  father  intended  to  have  his  two 
sons  put  on  the  rate.  But  the  material  thing  to  be  shewn  is, 
that  he  made  that  intention  known  to  the  overseer,  and  that  the 
overseer  adopted  it.  The  case  does  not  shew  that  anything  farther 
was  communicated  to  the  overseer  at  that  time :  but  the  rating 
was  altered  pursuant  to  the  father's  request,  and  ever  since  the 
retirement  of  the  father  from  the  firm  the  sons  have  been  called 
upon  to  pay  and  have  paid  all  rates.  I  think  these  facts  are 
sufficient  to  w^arrant  the  Court  in  inferring  that  the  overseers  did 
intend  to  rate  any  sons  of  Nathan  Arnison  who  were  members  of 
the  firm,  and  that  there  was  a  sufficient  rating.  If  so,  the  only 
remaining  question  is  whether  George  Arnison  and  Thomas  Bell 
Arnison  are  sufficiently  described  in  the  rate.  It  seems  to  me 
that  "  N.  Arnison  &  Sons  "  was  a  description  of  those  two  persons> 
if  the  overseers  intended  to  rate  them,  and  that  it  was  an  inaccurate 
description  within  the  healing  powers  of  s.  75  of  6  Yict.  c.  18,  and 
consequently  that  George  Arnison  and  T.  B.  Arnison  were  entitled 
to  be  registered.  The  point  taken  by  the  revising  barrister  was, 
that,  as  the  sons  were  not  named  in  the  rate,  they  were  not  duly 
rated  within  the  Eepresentation  of  the  People  Act,  1867.  But 
I  think  that,  as  they  were  intended  to  be  described  under  the 
name  of  the  firm,  the  revising  barrister  was  wrong  in  holding  that 
the  provision  in  the  former  Act  did  not  cure  the  inaccuracy  of 
description. 

Grove,  J.  I  agree  with  the  rest  of  the  Court  that  the  decision 
of  the  revising  barrister  must  be  reversed,  although  I  must 
confess  that  I  have  entertained  some  doubt,  and  should  have 
been  better  satisfied  if  the  respondents  had  been  represented 
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on  the  argument.  My  doubt  was  mainly  whether  the  words 
"  insufficient  or  inaccurate  description  "  could  apply  where  there 
is  no  description  at  all.  But,  upon  reflection,  I  think  there  is  some 
description  here.  The  persons  intended  to  be  rated  are  virtually 
described  as  sons  of  Arnison.  Then  the  75th  section  of  6  Vict, 
c.  18  provides  that,  where  a  person  has  been  bona  fide  called 
upon  to  pay  and  has  bona  fide  paid  the  rates,  he  shall  be  con- 
sidered as  having  been  rated  and  paid  all  rates,  within  the  meaning 
of  s.  27  of  the  Reform  Act,  notwithstanding  "  any  misnomer  or 
inaccurate  or  insufficient  description"  of  him  in  the  rate.  I 
think  the  facts  brins^  this  case  within  that  section.  I  forbear  to 
express  any  opinion  as  to  the  proper  mode  of  rating  persons  who 
trade  under  a  firm.  Nor  do  I  think  the  intention  of  the  overseer 
should  be  the  sole  guide.  But,  upon  the  whole,  I  think  there 
was  a  description  here,  though  an  insufficient  one,  of  the  persons 
rated. 

Decision  reversed. 

Attorneys  for  appellant :  Johnston  &  Co. 


EES  WICK,  Appellant  ;  ALKER,  Eespondent.  Nov.  13. 

Faiiiament — County  Vote — Severance  of  Qualification  under  2  Wm.  4,  c.  45, 
s,  24 — Freeliold  Land  and  Peiu  lients. 

The  respondent  was  placed  on  the  register  of  voters  for  a  county  in  respect  of 
"  Freehold  Land  and  Pew  Eents,  St.  Mary's  Church,"  which  was  situate  in  a 
borough.  He  was  minister  of  that  church,  and  as  such  occupied  the  parsonage 
house,  and  was  entitled,  in  respect  of  the  house,  to  a  vote  for  the  borough.  Ills 
stipend  as  minister  was  "the  residue  of  pew-rents"  after  certain  payments  made 
thereout  by  the  churchwardens  : — 

Held, — upon  a  case  which  reserved  only  the  question  whether  the  pew-rents 
could,  notwithstanding  2  Wm.  4,  c.  45,  s.  24,  be  severed  from  the  occupation  of 
the  house  (which  was  part  of  the  benefice),  so  as  to  give  a  separate  qualification 
for  the  county, — that  there  was  nothing  in  that  section  to  prevent  them  from 
being  so  severed,  and  consequently  that  the  respondent  was  entitled  to  have  his 
name  retained  upon  the  county  register. 

Appeal  from  the  revising  barrister  for  the  north-western  divi- 
sion of  Lancashire. 

The  appellant  objected  to  the  name  of  the  respondent  being 
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1872  retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of 
Beswick  members  of  parliament  in  respect  of  property  situate  in  the  town- 
Alker.     ship  of  Preston. 

The  qualification  of  the  respondent  appeared  on  the  register  as 
follows "  Alker,  George ;  Lisbon  Hall,  Fish  wick ;  Freehold  land 
and  pew-rents;  St.  Mary's  Church,  St.  Mary's  Street." 

The  respondent  is  minister  of  St.  Mary's  Church,  which  is  situate 
within  the  parliamentary  borough  of  Preston.  No  profit  has 
accrued  to  him,  or  is  likely  to  accrue,  from  the  land ;  but,  under 
the  sentence  of  consecration  "  of  the  church,  he  is  entitled  to  the 
rents  of  certain  pews  and  sittings  which  are  let  by  the  church- 
wardens according  to  a  certain  scale,  which  scale  the  churchwardens 
for  the  time  being  may,  with,  the  consent  of  the  bishop,  alter  from 
time  to  time  as  occasion  may  require ;  and,  after  deducting  yearly 
two  several  sums  of  81  15s.  and  51.  for  the  services  of  the  church, 
the  churchwardens  pay  the  residue  of  such  pew-rents  to  the 
minister  for  the  time  being  of  the  said  church,  to  be  received  by 
him  for  his  own  absolute  use  and  benefit,  by  w^ay  of  stipend.  The 
sum  which  the  respondent  has  so  received  from  the  above  pew- 
rents  has  always  exceeded  lOOZ.  in  the  year. 

The  house  mentioned  in  the  register  as  the  respondent's  place  of 
abode  is  the  parsonage-house  of  the  minister  of  St.  Mary's  ;  and  the 
respondent  occupies  and  is  rated  for  it,  and  in  respect  of  it  has 
acquired  the  right  to  vote  for  the  borough  of  Preston. 

It  was  objected  that  the  house  was  a  part  of  his  benefice,  which 
benefice  could  not  be  divided  so  that  any  part  of  it  could  confer  on 
the  respondent  the  right  to  vote  for  the  county,  and  therefore  liis 
name  should  be  expunged  from  the  register. 

The  revising  barrister  decided  that  the  respondent  was  entitled 
to  have  his  name  retained  on  the  register. 

L.  Temple,  Q.C.,  for  the  appellant.  The  only  question  is,  whether 
the  parsonage  house  and  the  pew-rents  necessarily  constitute  one 
occupation,  so  as,  by  the  operation  of  s.  24  of  the  Keform  Act, 
2  Wm.  4,  c.  45,  to  prevent  them  from  being  severed  for  the 
purpose  of  the  franchise.  That  section  enacts  that  "no  person 
shall  be  entitled  to  vote  "  for  a  county  in  respect  of  his  estate  or 
interest  as  a  freeholder  in  any  house,  warehouse,  counting-house, 
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shop,  or  other  building  occupied  by  himself,  or  in  any  land  occupied  i872 
by  himself  together  with  any  house,  warehouse,  counting-house,  Beswick 
shop,  or  other  building  being,  either  separately  or  jointly  with  the  ^^lker 
land  so  occupied  therewith,  of  such  value  as  would  according  to  the 
provisions  hereinafter  contained  confer  on  him  the  right  of  voting 
for  any  city  or  borough,  whether  he  shall  or  shall  not  have  actually 
acquired  the  right  to  vote  for  such  city  or  borough  in  respect 
thereof."    The  claimant  is  in  receipt  of  the  pew-rents,  as  well  as  in 
the  occupation  of  the  parsonage  house,  as  minister  of  the  church ; 
consequently,  there  is  such  a  unity  of  title  and  possession  as  to 
bring  the  case  within  that  section. 

[BoviLL,  C.J.  Sect.  24  relates  only  to  land  occupied  with  a 
house  or  other  building.  Could  the  pew-rents  be  added  to  the 
house  here  so  as  to  make  up  the  lOZ.,  value  for  a  borough  qualifi- 
cation ?] 

The  pew-rents  arise  out  of  land ;  and  the  claimant  holds  them 
with  the  house. 

[Brett,  J.  If  he  is  entitled  to  be  registered  in  respect  of  the 
pew-rents,  it  is  because  he  is  in  possession  of  the  freehold  of  the 
church. 

BoviLL.  C.J.  We  are  not  told  how  the  pew-rents  give  the  claimant 
a  qualification.  It  may  be  that  he  receives  them  by  virtue  of  some 
Act  of  Parliament.  Upon  the  case  as  presented  to  us,  we  must 
assume  that  they  are  such  as  to  constitute  a  qualification  for  a 
county  vote.] 

The  general  law  gives  the  minister  the  possession  of  and  control 
over  the  pews. 

[BoviLL,  C.J.    The  common  law  certainly  gives  him  no  such 
possession  or  control.] 

Cajpell  V.  Aston  (1)  and  Burton  v.  Aston  (2)  were  referred  to. 
J.  E.  Gorst,  for  the  respondent,  was  not  called  upon. 

BoviLL,  C.J.  The  question  presented  to  us  in  this  case  is  not 
as  to  the  right  of  the  respondent  to  be  registered  for  the  county  in 
respect  of  the  qualification  "described.  The  only  objection  taken 
before  the  revising  barrister  was  that  the  house  and  the  pew-rents 
together  constituted  the  benefice,  and  could  not,  by  reason  of  s.  24 

(1)  8  C.B.  1.  (2)  8  C.  B.  7. 


268 


COUET  OF  COMMON  PLEAS. 


[L. 


1872      of  the  Keform  Act,  be  severed,  so  as  to  give  the  respondent  a  vote 
Beswick    for  the  borough  in  respect  of  the  house  and  a  vote  for  the  county 
\lker  respect  of  the  pew-rents.    That  is  the  sole  question  which  is 

open  to  us  upon  this  case ;  and  upon  the  facts  stated  I  am  of 
opinion  that  the  case  is  not  brought  within  the  section.  There 
is  nothing  to  shew  that  the  respondent  was  in  the  occupation  of 
any  land.  A  right  to  receive  pew-rents  is  not  an  occupation  of 
land.  (1)  What  is  the  nature  of  the  pew-rents,  or  how  they  con- 
stitute a  qualification,  is  not  now  before  us :  the  only  question  is 
whether  or  not  the  case  is  brought  within  s.  24.  I  am  of  opinion 
that  it  is  not,  and  consequently  that  the  decision  of  the  revising 
barrister  must  be  affirmed. 

Brett^  J.  With  the  scanty  information  we  have,  it  must  be 
taken  that  the  claimant  has  such  a  freehold  interest  in  these  pew- 
rents  as  would  entitle  him  to  a  vote  for  the  county,  but  for  the 
objection  put  forward  by  the  appellant.  His  claim  is,  not  in  respect 
of  the  occupation  but  of  the  ownership  of  the  pew-rents.  He  is  in 
the  occupation  of  and  is  rated  for  the  house,  and  has  a  right  to 
vote  for  the  borough  in  respect  of  it.  He  claims  to  be  registered 
for  the  county  in  respect  of  a  freehold  interest  in  pew-rents.  The 
only  way  in  which  we  can  hold  him  to  be  possessed  of  that  right  is 
by  assuming  that  some  Act  of  Parliament  has  vested  in  him  a  free- 
hold interest  in  the  church  which  is  measured  by  his  interest  in  the 
pew-rents.  Let  us  then  assume  that  he  has  a  clear  freehold  interest 
in  the  church,  and  that  he  occupies  the  parsonage  house.  How 
does  that  bring  the  case  within  s.  24  ?  That  section  enacts  that  no 
person  shall  vote  in  respect  of  his  estate  or  interest  as  a  freeholder 
in  any  house,  &c.,  occupied  by  himself,  or  in  any  land  occupied  by 
himself  together  with  any  house,  &c.,  being  either  separately  or 
jointly  with  the  land  so  occupied  therewith  of  such  value  as  would 
confer  a  vote  for  any  city  or  borough.  There  is  no  statement  here 
that  the  respondent  occupies  the  church.  His  claim  is  in  respect 
of  a  freehold  interest.  It  is  said  that  the  two, — the  house  and  the 
pew-rents, — are  occupied  in  respect  of  the  same  title.  But,  upon 
the  facts  found  here,  the  claimant  can  vote  for  the  borough  only  in 

(1)  See  Ilinde  v.  Chorlton,  Law  Eep.  herts,  I. aw  Eep.  5  C.  P.  224  ;  and  Green- 
2  0.  P.  104  :  see  also  Brumfitt  y.  Bo-     ivay  v.  Hocl^er,  Law  Eep.  5  G.  P.  235. 
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respect  of  his  occupation  of  the  bouse.    His  claim  to  vote  for  the  1872 
county  is  in  respect  of  another  and  a  different  qualification.    It  is  Beswick 
precisely  the  same  as  if  he  were  the  owner  of  several  houses  in  the  alkek. 
borough,  occupying  one  and  letting  the  others.    He  would  have  a 
vote  for  the  borough  in  respect  of  the  former  (the  value  being 
sufficient),  and  for  the  county  in  respect  of  the  latter. 

Gkove  and  Denman,  JJ.,  concurred. 

Decision  affirmed. 

Attorneys  for  appellant :  Griffith  &  Brownloiv,  for  Helsion  & 
Co.f  Preston. 

Attorneys  for  respondent :  liimber  &  Ellis. 


SIMEY,  Appellant  ;  MARSHALL,  Respondent. 

Parliament — County  Vote — Inmate  of  a  Charitable  Foundation — iLquitahle 
Estate — Bent-charge — Free  Land  or  Tenement — 8  Hen.  6,  c.  7. 

By  a  charter  of  incorporation  and  an  Act  of  Parliament,  the  inmates  of  the 
"  Hospital  of  King  James  at  Gateshead "  were  to  consist  of  a  master,  three 
"  antient  brethren,"  and  (by  additions  from  time  to  time  made)  twenty-three 
"  younger  brethren,"  the  latter  forming  no  part  of  the  corporation.  The  brethren, 
whose  appointments  were  for  life,  were  subject  to  certain  rules,  and  were 
removeable  (though  none  had  ever  been  removed)  for  certain  misconduct. 

The  estates  of  the  hospital,  which  were  originally  granted  to  "  the  master  and 
brethren  and  their  successors  in  free,  pure,  and  perpetual  frankalmoign  for  ever," 
were  under  the  management  of  the  master,  who,  after  payment  of  land  and 
income-tax,  tithes,  repairs,  and  other  outgoings,  was  to  appropriate  to  his  own 
use  one-third  of  the  net  proceeds,  and  pay  251.  a  year  to  each  of  the  three  antient 
brethren,  and  4.01.  (afterwards  increased  to  70Z.)  a  year  to  the  chaplain,  and  to 
reserve  in  his  hands  a  balance  not'exceeding  QOl.  to  meet  current  expenses,  and  to 
divide  the  residue  among  the  younger  brethren  in  equal  shares,  yet  so  nevertheless 
that  no  younger  brother  should  take  under  such  division  more  than  25/.  The 
number  of  younger  brethren  had  never  been  increased  so  as  to  reduce  their 
respective  shares  below  24Z.  per  annum.  None  of  the  brethren  actually  occupied 
any  part  of  the  hospital  property  : — 

Held,  that  the  "younger  brethren"  had  neither  a  legal  nor  equitable  estate  in 
the  lands  and  tenements  belonging  to  the  hospital ;  nor  a  rent-charge  thereon  ; 
and  were  therefore  not  entitled  to  a  county  vote. 


Appeal  from  the  revising  barrister  for  the  northern  division  of 
the  county  of  Durham. 
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1872  James  Shafto  objected  to  the  claim  of  James  Bennett  to  be 

registered  in  respect  of  "  Freehold  land,  freehold  coal-mines,  free- 
^-        hold  rent-char2*es,  or  srround  rent,"  situate  in  Gateshead.  The 

^.RSHALL.  °  1  1 .  1      1  1 

following  facts  were  established  by  the  evidence : — 

1.  The  hospital  of  King  James,  in  G-ateshead,  has  existed  from 
time  immemorial.  Its  founder  is  unknown  ;  and  the  foundation 
charter  has  long  been  lost. 

2.  By  a  re-foundation  charter,  dated  the  4th  of  January,  16 10^ 
King  James  I.  incorporated  the  hospital,  which  then  consisted  of 
one  master  and  three  brethren,  by  the  title  of  "  The  Hospital  of 
King  James  at  Gateshead."  The  charter  provided  that  the  rector 
of  Gateshead  should  for  ever  be  the  master  of  the  hospital ;  that 
there  should  be  three  poor  and  needy  men,  bachelors  or  widowers, 
advanced  in  life,  sustained,  maintained,  and  relieved  in  the  hospital, 
who  should  be  called  "  the  brethren,"  and  should  remain,  be  sus- 
tained, and  relieved  during  their  natural  lives.  The  charter 
further  provided,  when  and  so  often  as  it  should  happen  that 
any  of  the  brethren  should  die  or  be  removed  from  the  hospital 
for  any  cause  prescribed  by  the  ordinances,  provisions,  and  consti- 
tutions of  the  hospital,  or  in  any  other  manner  whatsoever  should 
be  removed  from  the  hospital,  or  should  withdraw  of  his  own 
accord,  that  then  the  master  should  within  fourteen  days  nominate 
and  place  in  actual  possession  any  other  fit  person.  The  charter 
further  provided  that  the  Bishop  of  Durham  and  his  successors 
should  from  time  to  time  revise  the  antient  statutes,  laws,  ordi- 
nances, and  constitutions  of  the  hospital,  and  make  such  good,  fit, 
and  wholesome  statutes  in  writing  concerning  the  gpvernment  and 
direction  of  the  master  and  brethren  as  should  not  be  contrary  or 
repugnant  to  law.  And  by  the  charter,  the  hospital,  with  the 
garden  and  other  lands  (the  greater  part  of  which  still  belong  to 
the  hospital)  were  granted  to  the  master  and  brethren  and  their 
successors.  To  have,  hold,  and  enjoy  the  same  to  the  sole  and  proper 
benefit  and  use  of  the  master  and  brethren  and  their  successors,  in 
free,  pure,  and  perpetual  frankalmoign  for  ever.  It  was  also  pro- 
vided that,  after  the  death  of  the  then  master,  his  successors  should 
have  and  enjoy  for  their  own  use  and  benefit  one  full  third  part  of 
the  rents,  revenues,  and  profits  of  all  and  singular  the  lands,  tene- 
ments, and  hereditaments  thereby  granted  to  the  hospital,  and  the 
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brethren  and  their  successors  should  have  and  enjoy  for  their  own  1872 
use  and  maintenance  the  other  two  parts  of  such  rents,  revenues,  simey 


3.  An  Act  of  Parliament  was  passed  in  1811  (51  Geo.  8,  c.  cxvi.) 
for  enabling  the  master  and  brethren  of  the  hospital  to  grant 
leases,  and  to  enable  the  Bishop  of  Durham  to  make  statutes  and 
ordinances  for  the  government  of  the  hospital.  This  Act  recited 
the  re-foundation  charter,  and  that  the  master  and  brethren  were 
seised  of  certain  lands  in  Gateshead  which  are  specified  in  the  sche- 
dule thereto,  and  that  the  Bishop  of  Durham  was  the  patron  of  the 
mastership  of  the  hospital  as  annexed  to  the  rectory  of  Gateshead, 
and  that  the  master  of  the  hospital  had  the  appointment  of  the 
brethren  in  case  of  vacancy.  It  also  recited  that  no  statutes  or 
ordinances  of  any  kind  were  then  known,  and  that  in  respect 
thereof  the  estate  of  the  hospital  was  capable  of  considerable  im- 
provement ;  that  it  was  also  expedient  that  statutes  should  be  made 
for 'the  government  of  the  hospital,  and  that  the  benefits  of  the 
hospital  should  be  extended  to  a  greater  number  of  poor  aged  men, 
in  furtherance  of  the  benevolent  intentions  of  the  founder  thereof. 
The  Act  then,  after  giving  a  power  of  leasing  to  the  master  and 
brethren,  proceeded  to  enact  that  the  Bishop  of  Durham  might 
from  time  to  time,  by  writing  under  his  hand,  make  and  establish 
such  good,  convenient,  and  wholesome  statutes,  laws,  ordinances, 
and  constitutions,  as  well  concerning  the  Divine  service  to  be  per- 
formed in  the  hospital,  and  the  allowance  to  be  made  for  the  same, 
as  well  touching  the  government  and  direction  of  the  master  and 
brethren,  and  providing  for  the  repairs  of  the  estate  of  the  hospital, 
as  also  for  increasing  the  number  of  the  poor  and  aged  brethren, 
and  such  statutes,  laws,  ordinances,  and  constitutions  from  time  to 
time  to  revise,  alter,  and  amend,  so  as  the  same  be  not  contrary 
either  to  the  laws  of  the  realm,  or  to  the  charter,  except  as  to  the 
increase  of  the  number  of  the  brethren.  And  it  further  enacted 
that  all  such  brethren  as  should  be  from  time  to  time  added  as 
aforesaid  should  be  named,  appointed,  and  admitted,  and  from 
time  to  time  for  ever  be  filled  up  in  the  same  manner  as  is  pre- 
scribed by  the  charter  for  naming,  appointing,  and  admitting  the 
three  antient  brethren ;  and  all  such  additional  brethren  should 
be  called  the,  "  younger  brethren,"  and  should  not  be  deemed  or 


and  profits. 
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1872  taken  to  constitute  any  part  of  the  said  body  corporate :  provided 
gjjjEY  t^^-t  nothing  in  the  Act  should  authorize  the  making  of  any  statute 
AESHALT  "^^ich  should  reduce  or  lessen  the  income  of  the  then  present 
master  and  three  brethren  from  the  rents  and  profits  of  the  estates 
belonging  to  the  hospital,  but  that  they  should  during  their  lives 
receive  for  their  shares  of  the  future  rents  and  profits  of  the  estates 
as  much  as  they  then  actually  received  from  such  rents  and  profits  ; 
and  that  the  shares  of  the  younger  brethren  should  always  be  less 
than  the  shares  of  the  master  and  three  antient  brethren. 

4.  The  schedule  to  this  Act  included  the  whole  of  the  lands 
which  still  belong  to  the  hospital,  and  in  respect  of  which  the 
younger  brethren  claim  to  vote. 

5.  On  the  17th  of  October,  1811,  Shute  Barrington,  Bishop  of 
Durham,  made  certain  statutes  and  ordinances  under  the  power 
contained  in  the  Act  of  Parliament,  by  which  it  is  ordered,  amongst 
other  things,  that  in  addition  to  the  three  antient  brethren  who 
together  with  the  master  then  constituted  the  corporate  body, 
there  should  be  ten  younger  brethren  who  should  be  entitled  to 
the  advantages  after  mentioned  ;  that  no  person  should  be  capable 
of  being  appointed  younger  brethren  except  single  men  of  the  age 
of  fifty-six  and  upwards,  not  possessing  more  means  than  201.  per 
annum,  of  unexceptionable  life  and  conversation,  regular  attenders 
of  the  Church  of  England,  and  frequenters  of  the  Holy  Sacrament ; 
that  the  brethren  should  attend  Divine  service  regularly  when 
opportunity  offered,  and  should  be  sober,  discreet,  and  regular  in 
life  and  conversation  ;  that,  in  case  of  one  or  more  of  the  brethren 
being  guilty  of  drunkenness  or  any  other  immorality,  the  master 
should  certify  the  same  to  the  bishop,  who  should  proceed,  either 
by  himself  or  by  the  archdeacon  of  Durham,  or  by  other  clergymen 
of  the  diocese,  to  examine  into  the  circumstances  of  the  case,  and 
should  either  remove  him  from  the  hospital  or  subject  him  to  such 
lesser  punishment  as  he  should  think  fit ;  that  the  brethren  should 
from  time  to  time  be  appointed  by  the  master ;  that  such  younger 
brethren  as  should  reside  within  a  convenient  distance  of  the  chapel 
should  have  proper  seats  prepared  and  set  apart  for  their  accom- 
modation, and  should  regularly  attend  Divine  service,  except  when 
prevented  by  illness  or  other  lawful  impediment  admitted  by  the 
master ;  that,  for  performance  of  Divine  service  and  preaching  in 
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the  chapel,  a  clergyman  should  be  appointed  by  the  master,  with  1872 
the  approbation  of  the  bishop;  that  the  estates  of  the  hospital  Sbiey 
should  be  under  the  direction  and  management  of  the  master,  who  i^j^^J^^j 
should  receive  and  take  account  of  the  revenues  thereof,  and  should 
in  the  first  place  pay  thereout  the  land-tax,  income-tax,  tithes, 
repairs,  and  all  other  outgoings  affecting  the  same,  and,  after  that 
was  done,  the  master  should  carry  one  third  part  of  the  net  rents 
and  revenues  of  the  hospital  estates  to  his  own  account,  and  should 
then  pay  25Z.  to  each  of  the  three  antient  brethren,  and  70?.  to 
the  chaplain  for  his  salary ;  and,  after  making  those  payments,  the 
master  should,  on  the  24th  of  December  in  every  year,  divide  the 
residue  of  the  said  net  rents  and  revenues  between  the  younger 
brethren  of  the  hospital  in  equal  shares  and  proportions,  yet  so, 
nevertheless,  that  no  younger  brother  should  take  under  such  divi- 
sion more  than  25?.,  the  sum  directed  to  be  paid  to  each  of  the 
antient  brethren. 

6.  On  the  9th  of  October,  1849,  Edward  Maltby,  Bishop  of 
Durham,  made  further  statutes  under  the  Act  of  Parliament,  by 
which  it  was  ordained,  amongst  other  things,  that  to  the  ten 
younger  brethren  ordered  to  be  appointed  by  the  statutes  of  1811 
should  be  added  two  more  as  soon  as  the  funds  should  admit ;  that 
the  master  should  have  power  from  time  to  time  to  advance  to  the 
younger  brethren  such  sums  as  the  state  of  the  revenues  might 
appear  to  him  to  allow ;  and  that  he  should,  on  or  before  the  25th 
of  March  in  each  year,  distribute  the  surplus  among  them,  reserving 
a  balance  in  his  hands  not  exceeding  60Z.,  to  meet  the  current 
expenses ;  provided  that  the  shares  of  the  younger  brethren  should 
always  be  less  than  the  shares  bf  the  master  and  the  three  antient 
brethren. 

7.  By  a  statute  made  on  the  8th  of  October,  1867,  by  Charles 
Baring,  Bishop  of  Durham,  four  more  younger  brethren  were 
added  to  the  twelve  theretofore  existing :  and  by  another  statute 
of  the  same  bishop,  made  on  the  2nd  of  April,  1869,  other  younger 
brethren  were  added.  A  subsequent  statute  of  tlie  same  bishop 
has  since  added  one  other  younger  brother, — the  total  number  at 
the  present  time  being  thus  twenty-three. 

8.  The  claimant,  James  Bennett,  and  twenty-two  other  persons 
have  been  duly  appointed  and  now  are  the  younger  brethren  of  the 

YoL.  YIII.  2  A  -  2 


274 


COUKT  OF  COMMON  PLEAS. 


[L.  E, 


1872  hospital.  There  is  no  written  form  of  appointment  of  a  younger 
SiMEY  brother,  such  appointment  being  made  by  the  master  entering  his 
AKSHALL  ^^^^^  appointment  in  the  roll  kept  by  him. 

9.  'No  instance  of  the  dismissal  of  a  brother  has  ever  been 
known. 

10.  The  number  of  younger  brethren  has  never  been  increased 
so  as  to  reduce  their  respective  shares  below  24Z.  per  annum  ;  and 
in  fact  the  share  of  each  younger  brother  of  net  rents  and  revenues 
of  the  hospital  estates  has,  ever  since  the  Act  of  1811,  amounted  to 
upwards  of  24?.  per  annum,  which  sum,  as  well  as  the  chaplain's 
stipend  of  70Z.  per  annum,  has  been  regularly  paid  to  them  by  the 
master. 

11.  There  is  no  hospital  building  at  present  in  existence ;  and 
neither  chaplain  nor  any  of  the  brethren  actually  occupy  any  part 
of  the  property  belonging  to  the  hospital. 

12.  It  was  contended  for  the  objector  that  the  amount  of  the 
annual  payments  to  the  claimant  would  never  exceed  25Z.,  and 
might  be  less  if  the  bishop  should  think  fit  to  increase  the  number 
of  younger  brethren ;  that  the  claimant,  together  with  the  other 
younger  brethren,  was  not  entitled  to  the  surplus  of  the  lands  and 
tenements  in  question,  or  of  the  rents  and  profits  thereof,  after 
providing  for  the  one  third  share  of  the  master,  the  payments  to 
the  antient  brethren,  and  the  chaplain's  salary ;  but  that,  after 
deducting  the  master's  share,  and  paying  the  251.  a  piece  to  the 
three  antient  brethren,  the  chaplain's  salary,  and  the  claimant  and 
the  other  younger  brethren  the  2dl.  or  such  lesser  sum  as  for  the 
time  being  they  should  be  entitled  to,  the  surplus  of  the  rents  and 
profits  must  be  set  aside  for  any  additional  younger  brethren  that 
might  be  appointed;  and  that,  consequently,  the  claimant  could 
not  be  considered  a  part-owner  of  the  said  lands  and  tenements,  or 
as  having  an  estate  at  law  or  in  equity  therein.  It  was  also  con- 
tended that  the  sum  payable  to  the  claimant  was  not  a  rent-charge, 
both  because  it  was  of  uncertain  amount  and  liable  to  be  varied, 
and  because  such  sum  was^not  a  charge  upon  the  said  lands  and 
tenements. 

13.  On  the  other  hand  it  was  contended  for  the  claimant  that. 
Inasmuch  as  the  whole  surplus  of  the  rents  and  profits  of  the  lands 
and  tenements,  after  deducting  the  master's  third  part,  and  the 
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payments  to  the  antient  brethren,  and  the  chaplain's  salary,  must  1872 
be  divided  among  a  certain  class,  viz.  the  younger  brethren,  of  Simey 
which  class  the  claimant  was  one,  the  circumstance  of  the  number  j^^g^^j^ 
of  such  class  being  liable  to  be  increased,  and  possibly  the  payment 
to  each  person  of  that  class  being  liable  to  be  diminished,  did  not 
prevent  the  whole  class,  although  varying  from  time  to  time,  from 
being  equitable  owners  of  and  having  an  equitable  estate  in  the 
said  lands  and  tenements;  that,  as  the  present  amount  of  the 
payments  to  each  younger  brother  was  above  5?.  a  year,  he  was 
entitled,  as  having  an  equitable  estate  for  life  in  the  lands  and 
tenements,  to  be  registered  as  a  voter :  also  that,  if  not  having 
such  equitable  estate  in  the  said  lands  and  tenements,  the  claimant 
had  a  rent-charge,  or  such  an  interest  in  the  nature  of  a  rent-charge 
in  the  said  lands  and  tenements  as  to  entitle  him  to  be  registered 
as  a  voter. 

14.  The  revising  barrister  was  of  opinion  that,  inasmuch  as  the 
claimant  and  the  other  younger  brethren  were  not  necessarily 
entitled  to  the  whole  surplus  (after  paying  the  antient  brethren 
and  the  chaplain  the  sums  aforesaid)  of  the  net  two  thirds  of  the 
rents  and  revenues  of  the  hospital  estates,  but  were  only  each 
entitled  to  receive  thereout  an  annual  payment  never  exceeding 
251.  per  ^nnum,  they  had  not  an  equitable  estate  in  the  said  lands 
and  tenements.  He  was  also  of  opinion  that  the  amount  of  the 
payments  to  the  claimant,  not  being  a  fixed  or  certain  charge  upon 
the  said  lands  and  premises,  was  not  a  rent-charge.  He  therefore 
struck  the  claimant's  name  out  of  the  list. 

If  the  Court  should  be  of  opinion  that  the  claimant  was  entitled 
to  be  registered  as  a  voter  either  as  the  owner  of  an  equitable 
estate  in  the  lands  and  tenements,  or  as  being  entitled  to  a  rent- 
charge  of  the  requisite  amount  issuing  out  of  the  same,  then  the 
claimant's  name  was  to  be  restored. 

11.  Shield,  for  the  appellant.  Two  questions  arise  in  this  case, — 
first,  whether  the  claimant  was  qualified  under  the  Eepresentation 
of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  5,--secondly, 
whether  he  was  qualified  as  the  owner  of  "  free  land  or  tenement " 
to  the  value  of  40s.  by  the  year.  First,  the  claimant  is  seised  of 
an  equitable  estate  for  life  in  lands  of  the  clear  yearly  value  of  not 

O        o  O 
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1872  less  than  51  above  all  charges.  By  the  charter  of  1610,  the  lands 
SiMEY  belonging  to  the  hospital  were  vested  in  the  master  and  brethren 
.^fi,,,  and  their  successors,  "to  the  sole  and  proper  benefit  and  use  of 
the  master  and  brethren  and  their  successors,  in  free,  pure,  and 
perpetual  frankalmoign  for  ever."  Then  came  the  Act  of  1811 
(51  Geo.  3,  c.  cxvi.),  which  provided  for  the  appointment  of  addi- 
tional brethren.  By  certain  statutes  made  under  that  Act,  ten 
additional  or  "younger"  brethren  were  appointed;  and  it  was 
provided  that  the  estates  of  the  hospital  should  be  under  the  direc- 
tion and  management  of  the  master,  who,  after  making  certain 
payments  thereout,  should  dispose  of  the  residue  amongst  the 
younger  brethren  in  equal  shares,  so  that  none  should  take  more 
than  251.  per  annum.  These  statutes,  operating  upon  the  then 
state  of  things,  amount  to  a  trust  in  favour  of  the  claimant  and  the 
other  younger  brethren.  There  is  no  hospital  building,  so  that  there 
is  no  claim  in  respect  of  any  certain  rooms  from  the  occupation  of 
which  the  parties  might  be  shifted.  The  only  claim  is  in  respect 
of  an  estate  in  the  land.  Nor  does  any  question  arise  here  as 
to  the  eleemosynary  character  of  this  foundation.  Each  of  the 
twenty-three  younger  brethren  has  an  interest  to  the  extent  of  a 
twenty-third  part  of  the  net  surplus  of  the  proceeds  of  the  estates, 
after  providing  for  the  payments  mentioned  in  the  statutes  of 
1811. 

[BoviLL,  C  J.    What  estate  has  he  ?]  ^ 

An  equitable  estate  for  life  as  tenant  in  common. 

[Keating,  J.    With  the  antient  brethren  ?] 

No.  They  are  a  corporation,  and  have  the  legal  estate.  The 
younger  brethren  have  an  equitable  estate,  subject  to  a  charge  in 
favour  of  the  chaplain  and  the  antient  brethren. 

[BoviLL,  C.J.  Are  the  corporation  trustees  of  the  estates  or  of 
the  surplus  funds  ?] 

They  hold  the  estates  as  trustees  for  themselves  and  the  younger 
brethren. 

[Brett,  J.  That  cannot  be ;  for,  in  that  case  they  must  have  an 
equitable  estate  in  the  land,  which  they  clearly  have  not. 

Keating,  J.  Steele  v.  Bosworth  (1)  shews  that  the  claimants 
are  entitled  to  a  mere  money  payment,  and  are  not  possessed  of 
(1)  18  C.  B.  (N.S.)  22 ;  34  L.  J.  (CP.)  57. 
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any  equitable  freehold  estate  or  interest  in  the  lands  vested  in  1872 
the  master  and  ancient  brethren,  so  as  to  entitle  them  to  be  Simey 

registered.]  aTapIhall. 

There  was  no  disposition  of  the  surplus  there.  In  Boberts  v. 
Pereival  (1),  the  facts  were  these  : — Burleigh  Hospital,  a  charitable 
foundation  for  a  certain  number  of  poor  men  called  bedesmen,  was 
governed  by  certain  rules  or  ordinances  which  referred  to  "the 
feoffees  and  their  heirs,"  who  by  lapse  of  time  had  been  lost  sight 
of.  The  bedesmen  were  appointed  for  life,  each  on  his  appointment 
having  a  room  in  the  hospital  specially  assigned  to  him,  and  which 
was  found  to  be  of  the  annual  value  of  41.  The  bedesmen  were  by 
the  ordinances  declared  to  be  subject  to  expulsion  for  certain 
offences;  but  no  instance  of  expulsion  had  ever  been  known. 
There  was  a  warden  who  with  the  bedesmen  managed  the  property 
belonging  to  the  hospital,  letting  a  portion  of  it  and  dividing  the 
rent  between  them :  and,  on  the  occasion  of  a  railway  company  • 
requiring  a  portion  of  the  land,  the  warden  and  bedesmen  executed 
the  conveyance,  and  received  the  purchase-money,  which  they  ex- 
pended in  improving  the  hospital  premises  for  their  mutual  benefit. 
It  was  held,  upon  the  authority  of  Simpson  v.  Wilkinson  (2),  that 
each  of  the  bedesmen  had  an  equitable  estate  of  freehold  in  the 
room  occupied  by  him,  in  respect  of  which  he  was  entitled  to  be 
registered  for  the  county. 

[Grove,  J.    That  decision  turned  upon  the  acts  of  ownership : 
the  bedesmen  were  owners  of  the  land.] 

Secondly :  At  all  events,  the  claimant  had  a  legal  estate  in  a 
tenement  under  the  8  Hen.  6,  c.  7,  or  a  sum  of  money  issuing  out 
of  the  land.  It  is  a  rent-charge :  each  of  them  has  a  right  to  be 
paid  a  (variable)  sum  of  money  issuing  out  of  these  lands. 

[BoviLL,  C.J.    If  there  is  any  surplus,] 

It  is  not  the  less  a  rent-charge  because  the  fund  may  be  subject 
to  prior  charges. 

[Grove,  J.  Was  the  claimant  in  Steele  v.  Bosworth  (3)  entitled 
to  a  rent-charge  ?] 

The  point  was  not  raised  there.  This  clearly  was  an  interest  in 
land.    In  Bex  v.  Tolpuddle  (4),  "  pasturage  for  cows  "  was  held  to 

(1)  18  C.  B.  (N.S.)  36 ;  34  L.  J.        (3)  18  C.  B.  (N.S.)  22 ;  34  L.  J. 
(C.  P.)  84.  (CP.)  57. 

(2)  7  M.  &  G.  50.  (4)  4  T.  11.  671. 
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be  a  "  tenement "  within  13  &  14  Car.  2,  c.  12.  A  money  payment 
out  of  surplus  rents  would  be  equally  within  Lord  Kenyon's  judg- 
ment in  that  case.  "  Anything,"  he  says,  "  is  a  tenement  which  is  a 
profit  out  of  land."  And  it  is  not  the  less  a  rent-charge  because  it 
consists  of  a  fluctuating  sum :  Beg.  v.  WesthrooJc.  (1)  The  only 
reason  why  the  annuity  in  Bobinson  v.  Ainge  (2)  gave  no  qualifica- 
tion was,  because  it  issued  partly  out  of  realty  and  partly  out  of 
contributions  and  fines  paid  by  members  of  the  society.  In  Ashmore 
V.  Lees  (3),  the  annual  sum  which  each  inmate  of  the  hospital  was 
absolutely  entitled  to  receive  out  of  the  profits  of  the  land  was  not 
sufficient  to  confer  the  franchise. 

Mamsty,  Q.C.  (0.  Crom^pton  with  him),^for  the  respondent,  was 
not  called  upon. 

BoviLL,  C.J.  By  the  constitution  of  this  hospital,  the  legal  estate 
in  the  lands  belonging  to  it  is  vested  in  the  corporation,  which  con- 
sists of  the  master  and  the  three  antient  brethren ;  and  the  estates 
are  under  the  management  of  the  master,  who  is  to  receive  and 
take  account  of  the  revenues  thereof,  and,  after  paying  thereout  the 
land-tax,  income-tax,  tithes,  repairs,  and  other  outgoings,  carry  one 
third  part  of  the  net  rents  and  revenues  of  the  hospital  estates  to 
his  own  account,  and  to  pay  25Z.  to  each  of  the  three  antient 
brethren  and  70 Z.  to  the  chaplain,  and  then  on  the  24th  of  Decem- 
ber in  every  year  divide  the  residue  of  the  net  rents  and  revenues 
between  the  younger  brethren  in  equal  shares,  so  nevertheless 
that  no  younger  brother  shall  take  under  such  division  more  than 
25?.  It  seems  to  me  that  all  that  the  younger  brethren  are  entitled 
to  is  an  equitable  right  to  a  share  of  the  money  which  may  form 
the  surplus  of  the  trust  fund  after  the  making  of  the  payments  I 
,  have  described.  The  case  seems  to  me  to  be  stronger  against 
the  claimant  than  that  of  Steele  v.  Bosworth.  (4)  It  is  difficult  to 
make  out  what  precise  estate  or  interest  in  the  land  the  elder 
brethren  take :  but,  as  to  the  younger  brethren,  it  seems  to  me  to 
be  perfectly  clear  that  all  they  are  entitled  to  is  a  money  payment 
out  of  the  surplus,  if  there  be  any.  If  that  be  so,  they  have  neither 
a  legal  nor  an  equitable  estate  in  the  land  or  in  any  rent  issuing 


1872 


Mabshall. 


(1)  10  Q.  B.  178 ;  16  L.  J.  (Q.B.)        (3)  2  C.  B.  31;  15  L.  J.  (CP.)  65. 
222.  (4)  18  C.  B.  (N.S.)  22 ;  34  L.  J. 

(2)  Law  Rep.  4  C.  P.  429.  (CP.)  57. 
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out  of  the  land.  The  case  is  governed  by  Steele  v.  Bosworth  (1),  1872 
and  the  decision  of  the  revising  barrister  must  be  affirmed.  Simet 


Keating,  J.  I  am  of  the  same  opinion.  Very  many  cases 
have  arisen  out  of  the  claims  of  inmates  of  these  hospitals  to  be 
registered  as  voters ;  and  the  question  has  always  been  whether 
the  claimant  could  make  out  that  he  had  an  interest  in  any  por- 
tion of  the  estates,  legal  or  equitable.  In  the  present  case,  there 
is  a  total  absence  of  anything  approaching  to  evidence  of  a  right 
to  a  defined  portion  of  the  estate.  The  revenues  of  the  hospital 
are  received  by  the  master,  who,  after  making  certain  payments 
thereout,  is  to  retain  for  his  own  share  one-third  of  the  net  rents, 
to  pay  251.  per  annum  to  each  of  the  antient  brethren  and  70?. 
to  the  chaplain,  and  to  divide  the  residue,  if  any,  amongst  the 
younger  brethren,  not  exceeding  25?.  to  each.  Without  over- 
ruling Steele  v.  Bosworth  (1),  it  would  be  impossible  to  hold  that 
suck  an  interest  as  that  could  confer  the  franchise  upon  the 
younger  brethren.  The  ultimate  surplus  was  undisposed  of  in 
that  case,  as  here.  The  two  cases  are,  therefore,  perfectly  undis- 
tinguishable.  The  ground  upon  which  the  decision  there  proceeded 
was,  that  the  claimant  was  not  entitled  to  any  equitable  interest 
in  land,  but  to  a  mere  money  payment.  That  is  so  here.  The 
claim,  therefore,  was  properly  disallowed.  It  was  suggested  that 
this  was  a  rent-charge.  But  I  do  not  think  Mr.  Shield  placed 
much  reliance  upon  that,  because  the  sum  payable  to  each  of  the 
younger  brethren  was  not  a  definite,  but  a  fluctuating,  indefinite 
sum.  What  was  he  to  distrain  for  ?  It  is  impossible  to  get  over 
that  difficulty.  The  case  clearly  stands  upon  the  same  ground  as 
Steele  v.  Bosworth  (1),  viz.  that  the  claimant  was  entitled  merely 
to  a  share  of  money. 

Beett,  J.  In  order  to  sustain  his  claim  to  the  county  fran- 
chise, the  claimant  must  shew  that  he  has  either  a  legal  or  an 
equitable  interest  in  land.  It  is  not  pretended  that  he  has  any 
legal  interest.  Has  he,  then,  any  equitable  interest  ?  He  must 
shew  either  that  he  has  an  equitable  interest  in  the  whole  of  the 
lands  as  a  tenant  in  common,  or  an  interest  in  a  specific  portion  of 

(1)  18  C.  B.  (N.S.)  22;  34  L.  J.  (C.  l\)  57. 
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1872  them.  Can  it  be'  said  that  he  is  equitable  tenant  in  common  with 
SiMEY  the  corporate  body  of  the  whole  of  the  lands  of  the  hospital  ?  Not 
AESHALL       •        corporation  has  no  beneficial  interest  in  the  lands  at  all. 

Is  he  equitable  tenant  in  common  with  the  rest  of  the  younger 
brethren  and  the  three  antient  brethren  ?  That  cannot  be  ;  for,  it 
is  admitted  that  the  antient  brethren  have  no  equitable  interest  at 
all.  Then,  has  he  an  equitable  interest,  as  joint-tenant  or  other- 
wise, in  any  specific  part  of  the  lands  ?  Mr.  Shield  was  compelled 
to  contend  that  his  equitable  interest,  if  any,  was  in  the  whole 
land,  and  that  the  payments  were  a  charge  upon  the  whole  land. 
That,  however,  cannot  be  maintained :  and  it  is  impossible  to 
say  what  is  the  particular  portion  of  land  to  which  the  claimant  is 
equitably  entitled,  either  as  tenant  in  common  or  joint-tenant. 
He  is  entitled  to  no  specific  money  payment  issuing  out  of  the 
land  or  any  portion  of  the  land.  All  he  is  entitled  to  is  a  share  of 
what  remains  of  the  rents  and  revenues  of  the  hospital  after  the 
master  has  paid  certain  charges  and  retained  his  own  third  part, 
and  paid  the  251.  to  each  of  the  antient  brethren  and  the  stipend 
to  the  chaplain, — such  share  in  no  event  to  exceed  251.  He  is  not 
to  participate  in  the  surplus,  if  that  should  amount  to  more  than 
enough  to  pay  the  25?.  to  each  of  the  younger  brethren.  I  appre- 
hend that  is'  precisely  the  ground  upon  which  the  decision  in 
Steele  v.  Bosworth  (1)  proceeded ;  and  therefore  that  case  is  a  direct 
authority  against  the  claimant.  Then  Mr.  Shield  said  that  the 
claimant  was  the  owner  of  a  "  freehold  tenement "  within  the 
8  Hen.  6,  c.  7.  He  was  obliged  to  contend  that  this  was  a  rent- 
charge.  If,  however,  it  is  only  a  right  to  a  money-payment,  it 
clearly  is  not  a  charge  on  land.  Further,  it  is  a  fluctuating  sum, 
for  which  there  could  be  no  power  of  distress.  The  claimant, 
therefore,  has  neither  a  legal  nor  an  equitable  estate  in  land,  nor 
a  rent-charge.  Consequently  he  has  no  vote.  The  decision  of  the 
revising  barrister  must  be  affirmed. 

Decision  affirmed. 

Attorney  for  appellant :  J.  H.  HicMn^for  Maljfli  Simeyy  Sunder- 
land. 

Attorneys  for  respondent :  Bogerson  &  Ford,  for  Marshall  & 
Son,  Durham. 

(1)  18  C.  B.  (N.S.)  22  ;  34  L.  J.  (CP.)  57. 
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WEBSTER,  Appellant;  THE  OVERSEERS  OF  ASHTON-UNDER-LYNE, 

Respondents. 

ORME'S  CASE. 

FarlAament — County  Vote — Bent-charge — "  Actual  Possession,'^  under  2  Wm.  4, 
c.  45,  s.  2Q— Statute  of  Uses,  27  Hen.  8,  c.  10, 

On  the  13tli  of  October,  1871,  A.,  being  seised  in  fee  of  certain  lands,  by- 
indenture  granted  out  of  them  "  unto  B.,  0.,  and  D.,  and  their  heirs,  one  perpetual 
yearly  rent-charge  of  9/.,  to  be  payable  by  equal  half-yearly  payments  on  the  5th 
of  April  and  5th  of  October  in  each  year,"  the  first  payment  to  be  on  the  5th  of 
April,  1872,  "  To  hold  the  said  rent-charge  unto  the  said  B.,  C,  and  D.,  their 
[heirs  and  assigns,  to  the  use  of  the  said  B.,  C,  and  D.,  their  heirs  and  assigns  for 
ever,  as  tenants  in  common,  and  in  equal  shares."  The  first  half-yearly  payment 
was  duly  made  on  the  5th  of  April,  1872 : — 

Held,  first,  that,  the  use  being  specific  and  not  inconsistent  with  the  rest  of 
the  habendum,  the  whole  habendum  must  be  read  as  specific,  and  so  read,  the 
deed  operated  as  a  grant  at  common  law,  and  not  under  the  Statute  of  Uses ;  and 
therefore,  secondly,  upon  the  authority  of  Murray  v.  Thorniley  (2  C.  B.  217)  and 
Hayden  v.  Tiverton  (4  C.  B.  1),  that  the  grantees  had  not  been  in  the  "  actual  pos- 
session "  of  the  rent-charge  for  six  calendar  months  previous  to  the  last  day  of 
July,  1872,  as  required  by  the  2  Wm.  4,  c.  45,  s.  26,  and  were  not  entitled  to  be 
registered  in  that  year  as  county  voters. 

^Heelis  V.  Blain  (18  C.  B.  (N.S.)  90;  34  L.  J.  (CP.)  88)  distinguished. 

Appeal  from  the  revising  barrister  for  the  South  Eastern 
Division  of  the  County  of  Lancaster. 

Kobert  Byron  Orme,  on  the  list  of  claimants,  was  objected  to. 

The  claim  was  in  respect  of  "  one-third  share  of  rent-charge 
issuing  from  freehold  land j  and  buildings;"  and  in  the  fourth 
column  "  William  Orme,"  was  named  as  "  owner." 

By  an  indenture  dated  the  13th  of  October,  1871,  and  made 
between  William  Orme  of  the  one  part,  and  Eobert  Byron  Orme, 
Enoch  LawtoD,  and  James  Kerfoot  of  the  other  part,  W.  Orme^ 
being  seised  in  fee-simple  in  possession  of  certain  lands,  messuages, 
and  hereditaments  in  Ashton-under-Lyne,  granted  unto  K.  B. 
Orme,  Lawton,  and  Kerfoot,  and  their  heirs,  one  perpetual  yearly 
rent-charge  of  9Z.,  to  be  payable,  clear  of  all  deductions  (except 
property  or  income^ax),  by  equal  half-yearly  payments,  on  the 
5th  of  April  and  5th  of  October  in  each  year,  and  the  first  pay- 
mer^t  to  be  due  on  the  5th  of  April  then  next,  and  to  be  issuing 
from  and  out  of  and  charged  and  chargeable  upon  the  said  lands, 
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1872      messuages,  and  hereditaments,  To  hold  the  said  rent-charge  unto 
Oeme's  Case,  the  said  E.  B.  Orme,  Lawton,  and  Kerfoot,  their  heirs  and  assigns, 
to  the  use  of  the  said  R.  B.  Orme,  Lawton,  and  Kerfoot,  their 
heirs  and  assigns  for  ever,  as  tenants  in  common,  and  in  equal 
shares. 

There  was  a  covenant  by  William  Orme  with  R.  B.  Orme, 
Lawton,  and  Kerfoot,  to  pay  the  rent-charge  at  the  times  and  in 
manner  appointed  for  payment  thereof,  and  a  power  of  distress 
over  the  lands,  &c.,  in  case  of  non-payment. 

The  moiety  of  the  rent-charge  of  91.  due  on  the  5th  of  April, 
1872,  was  paid  by  William  Orme  to  and  equally  divided  between 
the  said  R.  B.  Orme,  Lawton,  and  Kerfoot. 

It  was  contended  by  the  objector  that  R.  B.  Orme  had  not  been  in 
the  actual  possession  of  the  rent-charge  for  six  calendar  months 
previous  to  the  last  day  of  July,  1872,  as  required  by  the  2  Wm.  4, 
c.  45,  s.  26.  I 

It  was  contended  by  the  party  objected  to,  upon  the  authority  | 
of  Heelis  v.  Blain  (1),  that  the  Statute  of  Uses,  27  Hen.  8,  c.  10  (2),  i 

(1)  18  C.  B.  (N.S.)  90 ;  34  L.  J. 
(CP.)  88. 

(2)  27  Hen.  8,  c.  10,  s.  1,  recites 
that,  "  Where  by  the  common  law  of 
this  reahxL  lands,  tenements,  and  here- 
ditaments be  not  devisable  by  testa- 
ment, nor  ought  to  be  transferred  from 
one  to  another  but  by  solemn  livery 
and  seisin,  matter  of  record,  writing 
sufficient  made  bona  fide  without  covin 
or  fraud ;  yet,  nevertheless,  divers  and 
sundry  imaginations,  subtle  inventions, 
and  practices  have  been  used,  whereby 
the  hereditaments  of  this  realm  have 
been  conveyed  from  one  to  another  by 
fraudulent  feoffments,  fines,  recoveries, 
and  other  assurances  craftily  made  to 
secret  uses,  intents,  and  trusts;  and 
also  by  wills  and  testaments  sometime 
made  by  nude  parolx  and  words,  some- 
time by  signs  and  tokens,  and  sometime 
by  writing,  and  for  the  most  part  made 
by  such  persons  as  be  visited  with  sick- 
ness, in  their  extreme  agonies  and  pains, 
or  at  such  times  as  they  have  scantly 


had  any  good  memory  or  remembrance ; 
at  which  times  they,  being  provoked 
by  greedy  and  covetous  persons  lying 
in  wait  about  them,  do  many  times 
dispose  indiscreetly  and  unadvisedly 
their  lands  and  inheritances ;  by  reason 
whereof,  and  by  occasion  of  which 
fraudulent  feoffments,  fines,  recoveries, 
and  other  like  assurances  to  uses,  con- 
fidences, and  trusts,  divers  and  many 
heirs  have  been  unjustly  at  sundry 
times  disherited,  the  lords  have  lost 
their  wards,  marriages,  reliefs,  heriots, 
escheats,  aids  pur  fair  fits  chivalier  et 
pur  fair  fil  marier,  and  scantly  any 
person  can  be  certainly  assured  of  any 
lands  by  them  purchased,  nor  know 
surely  against  whom  they  shall  use 
their  actions  or  executions  for  their 
rights,  titles,  and  duties;  also  men 
married  have  lost  their  tenancies  by 
the  curtesy,  women  their  dowers,  mani- 
fest perjuries  by  trial  of  such  secret 
wills  and  uses  have  been  committed, 
the  King's  highness  hath  lost  the  pro- 
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operated  to  give  to  the  grantees  the  actual  possession  of  the  rent-  1872 
charge  on  the  execution  of  the  indenture.  oinS  C ase! 


fits  and  advantages  of  the  lands  of  per- 
sons attainted  and  of  the  lands  craftily 
put  in  feoffment  to  the  uses  of  aliens 
"born,  and  also  the  profits  of  waste  for  a 
year  and  a  day  of  lands  of  felons  at- 
tainted, and  the  lords  their  escheats 
thereof ;  and  many  other  inconveniences 
have  happened  and  daily  do  increase 
among  the  king's  subjects,  to  their 
great  trouble  and  inquietness,  and  to 
the  utter  subversion  of  the  ancient 
common  laws  of  this  realm  ;"  and,  "  for 
the  extirping  and  extinguishment  of  all 
such  subtle  practised  feoffments,  fines, 
recoveries,  abuses,  and  errors  heretofore 
used  and  accustomed  in  this  realm,  to 
the  subversion  of  the  good  and  ancient 
laws  of'the  same,  and  to  the  intent  that 
the  King's  highness  or  any  other  his 
subjects  of  this  realm  shall  not  in  any 
wise  hereafter  by  any  means  or  inven- 
tions be  deceived,  damaged,  or  hurt  by 
reason  of  such  trusts,  uses,  or  confi- 
dences,"— enacts  that  "  where  any  per- 
son or  persons  stand  or  be  seised,  or  at 
.any  time  hereafter  shall  happen  to  be 
seised,  of  and  in  any  honours,  castles, 
manors,  lands,  tenements,  rents,  services, 
reversions,  remainders,  or  other  heredita- 
ments, to  the  use,  confidence,  or  trust 
of  any  other  person  or  persons,  or  of 
any  body  politic,  by  reason  of  any  bar- 
gain, sale,  feoffment,  fine,  recovery, 
■covenant,  contract,  agreement,  will,  or 
otherwise  by  any  manner  means  what- 
soever it  be, — in  every  such  case,  all 
and  every  such  person  and  persons,  and 
bodies  politic,  that  have  or  hereafter 
shall  have  any  such  use,  confidence,  or 
trust,  in  fee-simple,  fee-tail,  for  term  of 
life  or  for  years,  or  otherwise,  or  any 
use,  confidence,  or  trust  in  remainder  or 
reverter,  shall  from  thenceforth  stand 
and  bo  seised,  deemed,  and  adjudged  in 
lawful  seisin,  estate,  and  possession  of 


and  in  the  same  honours,  castles, 
manors,  lands,  tenements,  rents,  ser- 
vices, reversions,  remainders,  and  here- 
ditaments, with  their  appurtenances,  to 
all  intents,  constructions,  and  purposes 
in  the  law,  of  and  in  such  like  estates 
as  they  had  or  shall  have  in  use,  trust, 
or  confidence  of  or  in  the  same ;  and 
that  the  estate,  title,  right,  and  posses- 
sion that  was  in  such  person  or  persons 
that  were  or  hereafter  shall  be  seised  of 
any  lands,  tenements,  or  hereditaments, 
to  the  use,  confidence,  or  trust  of  any 
such  person  or  persons,  or  of  any  body 
politic,  be  from  henceforth  clearly 
deemed  and  adjudged  to  be  in  him  or 
them  that  have  or  hereafter  shall  have 
such  use,  confidence,  or  trust,  after  such 
quality,  manner,  form,  and  condition 
as  they  had  before,  or  in  or  to  the  use, 
confidence,  or  trust  that  was  in  them." 

Sect.  2  enacts,  that  "  where  divers 
and  many  persons  be,  or  hereafter  shall 
happen  to  be,  jointly  seised  of  and  in 
any  lands,  tenements,  rents,  reversions, 
remainders,  or  other  hereditaments,  to 
the  use,  confidence,  or  trust  of  anj-  of 
them  that  be  so  jointly  seised,  that  in 
every  such  case  those  person  or  persons 
which  have  or  hereafter  shall  have  any 
such  use,  confidence,  or  trust  in  any 
such  lands,  tenements,  rents,  reversions, 
remainders,  or  hereditaments,  shall 
from  thenceforth  have  and  be  deemed 
and  adjudged  to  have  only  to  him  or 
them  that  have  or  hereafter  shall  have 
any  such  use,  confidence,  or  trust,  such 
estate,  possession,  and  seisin  of  and  in 
the  same  lands,  tenements,  rents,  rever- 
sions, remainders,  and  other  heredita- 
ments, in  like  nature,  manner,  form, 
condition,  and  course,  as  he  or  Ihey  had 
before  in  the  use,  confidence,  or  trust 
of  the  same  lands,  tenements,  or  here- 
ditaments." 
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1872  The  revising  barrister,  upon  the  authority  of  that  case,  held  that 

Obme'sCase.  the  claim  was  good. 

Nov.  13.  Eerschell,  Q.C,  for  tlie  appellant.  In  Murray  v. 
Tliorniley  (1)  it  had  been  held  that  the  words  "  actual  possession  " 
in  2  Wm.  4,  c.  45,  s.  26,  mean  a  possession  in  fact,  as  contradistin- 
guished from  a  possession  in  law  ;  and  therefore  that  a  grantee  of 
a  rent-charge  is  not  entitled  to  be  registered  unless  he  has  been  in 
the  actual  receipt  of  it  for  six  months  before  the  last  day  of  July. 
And  in  Hayden  v.  Twerton  (2)  Maule,  J.,  says :  "  The  case  of 
Murray  v.  Thorniley  (1)  proceeded  on  the  ground  that  the  seisin 
requisite  to  entitle  a  party  to  be  registered  in  respect  of  a  rent- 
charge  is  such  as  would  have  been  necessary  to  enable  the 
grantee  to  maintain  an  assize."  The  question  in  the  present  case 
is,  whether  it  is  distinguishable  from  Heelis  v.  Blain  (3),  where  it 
was  held  that,  where  a  rent-charge  is  created  by  a  conveyance  to 
uses,  the  grantee  immediately  acquires  "actual  seisin"  by  the 
words  of  the  27  Hen.  8,  c.  10,  s.  1  (4),  and  after  six  months  is 
entitled  to  be  registered  in  respect  thereof,  notwithstanding  he 
may  not  have  actually  received  any  part  of  the  rent.  There  the 
grant  was  to  B.  and  his  heirs,  habendum  to  B.  ^nd  his  heirs,  to 
the  use  of  A.,  B.,  C,  D.,  E.,  and  F.,  their  heirs  and  assigns,  as 
tenants  in  common.  Here  it  is  to  B.,  C,  and  D.,  and  their  heirs, 
to  the  use  of  the  said  B.,  C,  and  D.,  and  their  heirs  for  ever,  as 
tenants  in  common :  and  the  question  is,  whether  the  addition  of 
the  words  "to  the  use  of"  makes  that  operate  as  a  conveyance 
under  the  Statute  of  Uses  which  otherwise  would  be  a  conveyance 
at  common  law.  The  Statute  of  Uses  has  no  application  except 
to  a  case  where  one  person  stands  seised  to  the  use  of  another. 

[BoviLL,  C.J.  The  only  operation  of  the  words  "to  the  use 
of"  would  seem  to  be  to  prevent  any  resulting  trust  in  the 
grantor. 

Gkove,  J.  In  Sanders  on  Uses,  5th  ed.  p.  89,  it  is  said:  "The 
statute  says  that,  *  where  any  person  or  persons  stand  or  be  seised, 
&c.,  to  the  use,  confidence,  or  trust  of  any  other  person  or  persons,^ 


(1)  2  C.  B.  217 ;  15  L.  J.  (CP.)  155. 

(2)  4  C.  B.  1,  at  p.  8 ;  16  L.  J.  (CP.) 
88. 


(3)  18  C  B.  (N.S.)  90;  34  L.  J. 
(CP.)  88. 

(4)  Ante,  p.  282,  n.  (2). 
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&c. :  and  therefore,  if  a  use  be  limited  to  a  feoffee,  conuzee,  recoveror,  1872 

or  releasee,  such  use,  generally  speaking,  is  not  executed  by  the  orme's  Case. 

statute,  but  the  feoffee,  &c.,  is  in  by  the  common  law.  In  this  case, 

notwithstanding  the  grantee  is  in  by  the  common  law,  yet,  after 

the  declaration  of  the  use  to  him,  he  has  not  only  a  seisin  but  a 

me,  although  not  the  use  which  the  statute  requires ;  and  therefore 

that  seisin  which,  before  the  limitation  of  the  use  to  himself  was  open 

to  serve  uses  declared  to  a  third  person,  is  by  the  limitation  filled 

up,  and  will  not  admit  of  any  other  use  being  limited  on  it ;  upon 

the  principle  that  a  use  cannot  be  limited  upon  a  use."j 

If  this  be  a  grant  at  common  law  only,  the  case  is  on  all  fours 
with  Murray  v.  Thorniley.  (1)  Tindal,  C.J.,  in  giving  the  judgment 
of  the  Court,  there  says  (2) :  As  it  is  quite  clear  that,  in  the  case 
of  land,  there  must  be  more  than  the  execution  of  the  conveyance, — 
that  there  must  be  actual  possession  or  receipt  of  the  rents  or 
profits, — there  seems  no  reason  why,  in  the  case  of  an  incorporeal 
liereditament,  to  which  the  provision  of  the  statute  equally  applies, 
there  should  not  be  such  further  actual  possession  as  the  nature  of 
the  subject  itself  is  capable  of."  Until  receipt  of  rent,  there  was 
no  actual  possession. 

[Grove,  J.  Jertkins  v.  Young  (3),  which  is  cited  in  Sanders  on 
Uses,  5th  ed.,  p.  91,  and  also  in  Gilbert  on  Uses,  3rd  ed.,  by  Sugden, 
p.  127,  and  referred  to  in  an  elaborate  opinion  of  Mr.  Booth,  in 
Cases  and  Opinions,  vol.  2,  p.  291,  is  a  strong  authority  to  shew 
that  this  is  a  common-law  conveyance. 

BoviLL,  C  J.,  referred  to  Williams  on  Keal  Property,  8th  ed.,  pp. 
152—155. 

Grove,  J.  After  the  reference  to  Jenkins  v.  Young  (3),  Sanders 
goes  on  to  say :  "  So,  if  an  estate  be  conveyed  to  A.,  B.,  and  C, 
and  their  heirs,  *  to  hold  unto  the  said  A.,  B.,  and  C,  their  heirs 
and  assigns,  to  the  use  of  the  said  A.,  B.,  and  C,  for  and  during 
the  natural  lives  of  them  and  the  life  and  lives  of  the  survivor  and 
survivors  of  them,'  it  should  seem  that  this  is  not  a  statute  use,  but 
tlmt  A.,  13.,  and  C.  will  take  an  estate  of  freehold  for  their  lives  by 
the  common  law. "] 

If  the  Statute  of  Uses  does  not  apply,  this  is  a  common-law 

(1)  2  C.  B.  217 ;  15  L.  J.  (CP.)  155.  (2)  2  C.  B.  at  p.  225. 

(3)  Cro.  Car.  230. 


286 


COUKT  OF  COMMON  PLEAS. 


[L. 


1872       grant,  and  the  decision  of  the  revising  barrister  was  in  direct  con- 
Okme'sOaseT  travention  of  Murray  v.  Thorniley  (1)  and  Say  den  v.  TweHon.  (2) 
John  W.  Mdlor  (Kenehn  Bigby  with  him),  for  the  respondents. 
This  case  is  governed  by  Meelis  v.  Blain.  (3)   One  great  distinction 
between  a  grant  at  common  law  and  a  grant  under  the  Statute  of 
Uses  is,  that  there  must  be  a  consideration  for  the  former,  but 
none  is  needed  for  the  latter.    Erie,  C.J.,  in  the  case  just  referred 
to,  says  that  ^'the  two  cases  which  have  held  that  actual  receipt  of 
the  rent  is  essential  to  perfect  the  right  to  be  registered,  shew  that 
the  handing  over  anything  in  the  name  of  rent  would  afford  less 
facility  of  proof  than  the  production  of  a  deed  operating  by  virtue- 
of  the  Statute  of  Uses."  In  Williams  on  Eeal  Property,  8th  ed.,  p. 
153,  it  is  said  :  "  Suppose  a,  feoffment  to  be  now  made  simply  to  A, 
and  his  heirs,  without  any  consideration.  We  have  seen  that  before 
the  statute  the  feoffor  would  in  this  case  have  been  held  in  equity  to 
have  the  use,  for  want  of  any  consideration  to  pass  it  to  the  feoffee  : 
now,  therefore,  the  feoffor,  having  the  use,  shall  be  deemed  in  lawful 
seisin  and  possession,  and  consequently,  by  such  a  feoffment, 
although  livery  of  seisin  be  duly  made  to  A.^  yet  no  permanent 
estate  will  pass  to  him ;  for,  the  moment  he  obtains  the  estate,  he 
holds  it  to  the  use  of  the  feoffoi' ;  and  the  same  instant  comes  the 
statute,  and  gives  to  the  feoffor,  who  has  the  use,  the  seisin  and 
possession.  (4)    The  feoffor,  therefore,  instantly  gets  back  all  that 
he  gave ;  and  the  use  is  said  to  result  to  himself.    If,  however,  the 
feoffment  be  made  unto  and  to  the  use  of  A.  and  his  heirs,  as  before 
the  statute  A.  would  have  been  entitled  for  his  own  use,  so  now  he 
shall  be  deemed  in  lawful  seisin  and  possession,  and  an  estate  in 
fee-simple  will  effectually  pass  to  him  accordingly."    And  see 
Gilbert  on  Uses,  3rd  ed.,  by  Sugden,  p.  89.    In  Williams  on  Eeal 
Property,  p.  182,  it  is  said :  "  Suppose  a  person  should  wish  to 
convey  a  freehold  estate  to  another,  reserving  to  himself  a  life- 
interest, — without  the  aid  of  the  Statute  of  Uses  he  would  be  unable 
to  accomplish  this  result  by  a  single  deed.    But  by  means  of  the 
statute  he  may  now  make  a  conveyance  of  the  property  to  the 
other  and  his  heirs,  to  the  use  of  himself  (the  conveying  party) 


(1)  2  C.  B.  217;  15  L.  J.  (CT.)  (3)  18  C.  B.  (N.S.)  90;  34  L.J. 
155.  (CP.)  88. 

(2)  4  C.  B.  1 ;  IG  L.  J.  (C.  P.)  88.         (4)  Citing  Sanders  on  Uses,  99,  100. 
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for  his  life,  and,  from  and  immediately  after  Lis  decease,  to  the  use  1872 
of  the  other  and  his  heirs  and  assigns.   By  this  means  the  convey-  Orme's  Case. 
ing  party  will  at  once  become  seised  of  an  estate  only  for  his  life, 
and  after  his  death  an  estate  in  fee-simple  will  remain  for  the  other." 

[Denmajt,  J.  The  limitation  here  is  to  three  persons,  to  the  use 
of  the  same  three.  Is  that  within  the  words  of  the  statute, — 
"  where  any  person  or  persons  stand  or  be  seised,  &c.,  of  any  lands, 
&c.,  to  the  use,  &c.,  of  any  other  person  or  persons,"  &c.?  Must  they 
not  all  be  "other  persons?"  In  Gilbert  on  Uses,  p.  132  (1),  it  is  said  : 
"  If  a  man  infeoffs  or  levies  a  fine  to  A.  in  fee,  to  the  use  of  him- 
self and  B.,  and  their  heirs,  they  are  at  common  law  joint-tenants 
of  the  use ;  the  estate  in  a  use  vests  according  to  the  intent  of  the 
parties,  which  was  to  place  the  entire  use  in  them,  and  the  posses- 
sion only  in  A. :  and,  since  the  statute  executes  the  possession  in 
the  same  manner  as  the  use  was,  they  were  not  tenants  in  common, 
as  one  in  by  the  common  law  and  the  other  by  the  statute,  but 
joint-tenants  by  the  words  of  the  statute."] 

Each  of  the  three  grantees  here  would  be  trustee  to  pass  the 
possession  to  the  other  two,  or  two  of  them  to  pass  it  to  the  third. 
If  the  statute  has  any  operation  at  all,  it  is  to  confirm  the 
previous  estate. 

Hersehell,  in  reply.  The  grantees  take  as  joint-tenants  or 
as  tenants  in  common  according  to  the  expressed  intention  of  the 
grant,  apart  from  any  operation  of  the  Statute  of  Uses.  The  pre- 
amble of  the  Statute  of  Uses  shews  that  it  never  was  intended  to 
apply  to  such  a  case.  Murrmj  v.  Thorniley  (2)  decides  that  a  grant 
of  a  rent-charge  does  not  give  "  actual  possession." 

BoviLL,  C.J.  The  question  is  whether  the  deed  operates  at 
common  law,  or  as  a  grant  under  the  Statute  of  Uses ;  and  this 
depends  on  whether  the  habendum  can  be  construed  as  conveying 
the  rent-charge  to  the  grantees  as  tenants  in  common.  That  raises 
an  important  point,  which  we  think  Mr.  Mellor  ought  to  have  an 
opportunity  of  looking  into  more  fully. 

Nov.  19.  J.  IF.  Mellor  (Kenelm  Bighj  with  him).  Bacon  says, — 

(1)  Refevring  to  Samme's  Case,  13        (2)  2  C.  B.  217;  15  L.  J.  (CP.) 
Rep,  54,  and  PcrneU  v.  Bridge,  Iliitt.  155. 
112. 
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1872  Keading  upon  the  Statute  of  Uses,  2ncl  ed.,  p.  65, — "The  whole 
OraiE's  Case,  scope  of  the  statute  was  to  remit  the  common  law,  and  never  to 
intermeddle  where  the  common  law  executed  an  estate ;  therefore 
the  statute  ought  to  be  expounded  that,  where  the  party  seised  to 
the  use  and  the  cestui  que  use  is  one  person,  he  never  taketh  by 
the  statute,  excejtt  there  he  a  direct  imjpossihility  or  im^ertinency 
for  the  use  to  taJce  effect  hy  the  common  law"  Unless  the  appellant 
brings  this  case  within  the  exception,  it  must  be  conceded  that  he 
is  out  of  court.  Now,  the  first  part  of  the  habendum  is  "  to  Orme, 
Lawton,  and  Kerfoot,  their  heirs  and  assigns,"  which,  if  those  words 
stood  alone,  would  make  them  joint- tenants  in  fee-simple.  The 
limitation  of  the  use  is  to  the  same  three  "  their  heirs  and  assigns 
for  ever,  as  tenants  in  common."  That  is  a  direct  repugnancy  or 
impertinency. 

[BoviLL,  C.J.  The  argument  on  the  other  side  will  be,  that, 
when  the  whole  deed  is  looked  at,  it  is  a  grant  to  the  three  as 
tenants  in  common,  and  therefore  the'  deed  enures  as  a  grant  at 
common  law,  and  not  under  the  statute.] 

The  only  case  in  favour  of  that  view  is  Jeiikins  v.  Young  (1)  or 
Meredith  v.  Jones  (2).  But  the  reason  of  the  decision  was  that  the 
deed  was  obscure,' and  therefore  the  Court  acted  upon  what  it  con- 
ceived to  have  been  the  real  intention  of  the  parties.  In  1  Cruise's 
Digest,  4th  ed.,  p.  357,  it  is  said :  "  There  are  some  cases  where  the 
same  person  may  be  seised  to  a  use  and  also  cestui  que  use.  Thus, 
if  a  man  makes  a  feoffment  in  fee  to  one,  to  the  use  of  him  and 
the  heirs  of  his  body ;  in  this  case,  for  the  benefit  of  the  issue,  the 
statute,  according  to  the  limitation  of  the  uses,  divests  the  estate 
vested  in  him  by  the  common  law,  and  executes  the  same  in  him- 
self, by  force  of  the  statute.  And  yet  the  same  is  out  of  the  words 
of  the  statute,  which  are,  *  to  the  use  of  any  other  person,'  and  here 
he  is  seised  to  the  use  of  himself.  But  the  statute  has  always 
been  beneficially  expounded,  to  satisfy  the  intention  of  the  par- 
ties, which  is,  the  direction  of  the  use  according  to  the  rule  of 
law." 

[BoviLL,  C.J.  The  authority  cited  for  that, — Samme's  Case  (3), 
— does  not  support  what  Cruise  lays  down ;  and,  moreover,  the 


(1)  Cro.  Car.  230.  (2)  Cro.  Car.  2M. 

(3)  13  Rep.  54. 
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resolution  is  very  ambiguous,  and  was  not  necessary  to  the  decision  1872 
of  the  case.]  Orme's  Case. 

Another  case  put  by  Bacon,  p.  65,  is, — "  If  I  infeoff  J.  S.  in 
fee,  to  the  use  of  himself  in  tail,  and  then  to  the  use  of  J.  D.  in 
fee  ;  or  covenant  to  stand  seised  to  the  use  of  myself  in  tail,  and 
to  the  use  of  my  wife  in  fee ;  in  both  these  cases  the  estate-tail  is 
executed  by  this  statute." 

[Gkoye,  J.  If  the  estate  is  changed,  the  use  is  executed  by  the 
statute ;  if  the  estate  is  the  same,  the  grant  takes  effect  by  the 
common  law.  The  dilBSculty  here  is,  whether  this  is  a  limitation 
to  the  three  as  joint-tenants  or  as  tenants  in  common.] 

Bacon  goes  on  to  give  a  reason, — "  because  an  estate-tail  cannot 
be  re-occupied  out  of  a  fee-simple,  being  a  new  estate,  and  not  like 
a  particular  estate  for  life  or  years,  which  are  but  portions  of  the 
absolute  fee  ;  and  therefore,  if  I  bargain  and  sell  my  land  to  J.  S. 
after  my  death  without  issue,  it  doth  not  leave  an  estate-tail  in 
me,. nor  vesteth  any  present  fee  in  the  bargainee,  but  is  an  use 
expectant."  Sanders  says,  at  p.  92,  5th  ed. :  When  a  grantee  to 
uses  takes  a  partial  or  limited  estate  under  the  limitation,  and  the 
remaining  portion  of  the  use  is  declared  to  a  third  person,  the 
grantee  may  in  some  cases  acquire  a  legal  estate  by  the  statute  ; 
and  I  apprehend  that  the  ground  of  this  construction  is,  that  the 
words  of  the  statute  being  satisfied  by  the  limitation  of  part  of  the 
use  to  a  third  person.  Courts  of  law  will  give  effect  to  the  whole 
limitation  in  such  a  way  as  to  make  it  conformable  either  to 
established  rules  of  law  or  to  the  intention  of  the  parties.  First, 
where  the  use  is  limited  to  the  feoffee  in  tail  out  of  his  own  seisin 
in  fee,  and  the  remainder  over  to  another ;  as,  if  a  feoffment  be 
made  to  J.  S.  in  fee,  to  the  use  of  himself  in  tail,  with  remainder 
to  D.  in  fee ;  or,  if  J.  S.  covenant  to  stand  seised  to  the  use  of 
himself  in  tail,  with  remainder  to  the  use  of  his  wife  in  fee ;  in 
both  these  cases  the  estates  tail  limited  to  J.  S.  are  executed  by 
the  statute.  But  I  apprehend  that  the  construction  would  have 
been  different  in  the  case  of.  the  feoffment,  if  the  whole  seisin  had 
not  been  limited  to  the  feoffee."  The  cases  executed  by  the 
statute  are  cases  where  the  estate  first  given  is  a  fee.  Bacon  goes 
on,  p.  66 :  "  Like  law,  if  I  infeoff  a  bishop  and  his  heirs,  to  the 
use  of  himself  and  his  successors,  he  is  in  by  the  statute  in  the 
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1872  right  of  his  see."  This  is  further  exemplified  in  Sanders,  p.  91 : 
[e's  Case.  "  estate  be  conveyed  to  A.,  B.,  and  C,  and  their  heirs, 

'  to  hold  unto  the  said  A.,  B.,  and  C,  their  heirs  and  assigns,  to 
the  use  of  the  said  A.,  B.,  and  C,  for  and  during  the  natural  lives 
of  them  and  the  life  and  lives  of  the  survivor  and  survivors  of 
them,'  it  should  seem  that  this  is  not  a  statute  use,  but  that  A.,  B., 
and  C,  will  take  an  estate,of  freehold  for  their  lives,  by  the  com- 
mon law."  In  2  Bl.  Com.  p.  192,  it  is  said  that  "  the  law  is  apt  in 
its  construction  to  favour  joint-tenancy  rather  than  tenancy  in 
common,  because  the  divisible  services  issuing  from  land  (as 
rent,  &c.)  are  not  divided,  nor  the  entire  services  (as,  fealty,)  mul- 
tiplied, by  joint-tenancy,  as  they  must  necessarily  be  upon  a 
tenancy  in  common."  This  is  not  at  all  like  the  case  of  Jenkins  v. 
Young,  (1)  There  the  first  limitation  was  to  the  husband  and  wife 
for  life,  and  the  declaration  of  use  was  to  them  in  fee-tail. 

[Bkett,  J.  How  do  you  distinguish  the  case  as  put  in  1  San- 
ders, p.  91  ?] 

Here  the  whole  estate  is  exhausted  by  the  first  part  of  the 
habendum.  It  is  more  like  the  case  put  in  Bacon,  p.  66,  of  the 
feoffment  to  the  bishop. 

[Denman,  J.  Mr.  Butler,  in  the  note  (231.  vi.)  to  Co.  Litt.  272.  a., 
says  :  With  respect  to  the  mode  by  Avhich  conveyances  to  uses 
operate, — It  is  to  be  observed  that  to  raise  an  use  under  the  statute, 
the  possession  or  seisin  to  serve  the  use  must  be  in  some  person 
distinct  from  the  cestui  que  use  ;  as  the  statute  requires  that  the 
person  seised  to  the  use  and  the  person  to  whom  the  use  is  limited 
should  be  different  persons ;  so  that,  if  the  possession  is  conveyed, 
and  the  use  limited  to  the  same  person,  at  least  if  the  use  is 
limited  in  fee-simple,  that  is  not  an  use  executed  by  the  statute, 
but  the  party  is  in  by  the  common  law  :  for,  the  statute  of  uses 
mentions  those  cases  only  where  'any  person  or  persons  stand 
seised  to  the  use  of  any  other  person  or  persons.' "  And  then  he 
refers  to  Jenkins  v.  Young.  (1)  That  note  is  cited  in  Watkins  on 
Conveyancing,  9th  ed.,  p.  245,  n.] 

Bacon  says,  at  p.  50  :  "  The  second  case,  of  the  joint-feoffees  [to 
the  use  of  some  or  one  of  them]  needs  no  exposition ;  for,  it  pur- 
sueth  the  penning  of  the  general  case  :  only  this  I  will  note,  that, 

(1)  Cro.  Car.  230. 
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although  it  had  been  omitted,  yet  the  law  upon  the  first  case  1872 
•would  have  been  taken  as  the  second  case  provided ;  so  that  it  is  Obme's  Case. 
rather  an  explanation  than  an  addition ;  for,  turn  that  case  the 
other  way,  that  one  were  enfeoffed  to  the  use  of  himself  and 
another,  I  hold  the  law  to  be,  that  in  the  former  case  they  shall  be 
seised  jointly,  and  so  in  the  latter  case  cestui  que  use  shall  be 
seised  solely ;  for  the  word  *  other,'  it  shall  be  qualified  by  the  con- 
struction of  cases,  as  shall  appear  when  I  come  to  my  division. 
But,  because  this  case  of  co-feoffees  to  the  use  of  one  of  them  was 
a  general  case  in  the  realm,  they  foresaw  it,  and  expressed  it  pre- 
cisely, and  passed  over  the  case  e  converso,  which  was  but  an 
especial  case ;  and  they  were  loth  to  bring  in  this  case  by  inserting 
the  word  *  only '  into  the  first  case,  to  have  penned  it  to  the  use 
only  of  other  persons." 

[BoviLL,  C.J.  In  Boe  v.  Prestwidge  (1),  the  limitations  were 
very  much  like  those  in  the  present  case.  G.,  T.,  and  H.,  tenants 
in  -common  in  tail ;  G.  released  his  share  to  T.  and  H.,  haben- 
dum to  them,  their  heirs  and  assigns,  as  tenants  in  common  and 
not  as  joint-tenants,  to  the  only  proper  and  absolute  use  and 
behoof  of  them,  their  heirs  and  assigns,  for  ever.  Keader,  counsel 
for  the  lessors  of  the  plaintiff,  after  time  given  him  to  consider, 
"  admitted  that  T.  and  H.  took  as  tenants  in  common ;  for,  the 
habendum  is  *to  them,  their  heirs  and  assigns,  as  tenants 
in  common,  and  not  as  joint  tenants,  to  the  use  of  them,  their 
heirs  and  assigns;'  and  although,  if  this  had  been  a  use  exe- 
cuted by  the  statute,  the  consequence  would  be  that  they  were 
joint  tenants,  yet  he  admitted  that,  when  the  person  seised  to 
the  use  and  cestui  que  use  is  the  same,  the  statute  does  not 
operate."  If,  looking  at  the  whole  deed,  it  plainly  appears  that 
the  limitation  was  intended  to  be  to  the  grantees  or  feoffees  and 
to  their  heirs  as  tenants  in  common,  there  is  no  inconsistency  or 
impertinency. 

Beett,  J.  Where  one  part  of  the  habendum  is  general  and 
the  other  part  specific,  the- rule  of  construction  is  to  construe  the 
general  to  mean  the  same  as  tlie  specific] 

HerscJieU,  Q.C.,  contra.  In  every  text-book,  and  every  autho- 
rity, with  one  possible  exception,  it  has  been  invariably  laid  down 

(1)  4M.  &'S.  178. 
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1872      that,  in  order  to  make  the  Statute  of  Uses  apply,  the  persons  taking 

Orme's  Case^  the  use  must  be,  one  or  more  of  them,  persons  who  are  not  named 

in  the  seisin  to  uses ;  in  other  words,  that  the  statute  means  what 

it  says.  (1)    Mr.  Booth,  in  Cases  and  Opinions,  Yol.  2,  p.  281,  290, 

says :  "  Every  statute-use  must  be  derived  out  of  the  seisin  of 

some  third  person,  so  that  it  may  be  always  predicated  that  there 

doth  or  do  exist  some  person  or  persons  who  doth  or  do  stand 

seised  to  the  use  of  the  said  A.,  B.,  C,  D.,  E.,  and  F.,  for  years,  life, 

or  in  tail,  &c.    And  where  there  is  not  such  standing  seised  by 

some  such  third  person,  such  statute-use  is  not  good.  For  example, 

if  there  should  be  such  a  bargain  and  sale  or  lease  for  a  year  to 

J.  S.  as  I  have  before  mentioned,  and  then  a  release  to  him  of  the 

lands,  to  hold  to  him  and  his -assigns  for  his  life,  or  to  hold  to  him 

and  his  assigns  only  (leaving  out  the  word  heirs),  to  the  use  of  A. 

for  life,  with  remainder  to  B.,  C,  D.,  E.,  and  F.,  successively,  for 

life,  years,  or  in  tail ;  then  afterwards,  if  J.  S.  was  to  die,  all  the  uses 

would  be  void,  because,  J.  S.  acquiring  by  the  release  no  larger 

estate  or  seisin  than  for  his  life,  and  that  being  determined  by  his 

death,  there  could  remain  nothing  out  of  which  the  uses  could  be 

derived ;  and  it  could  not  be  predicated  that  the  heirs  of  J.  S. 

stood  seised  to  the  use  of  the  several  persons  named  in  the  deed  : 

and,  if  some  person  or  persons  did  not  stand  seised  to  those  uses, 

the  case  would  not  fall  within  the  provision  of  the  statute  of  Hen.  8, 

which  turns  no  uses  into  legal  estates  but  such  as  were  trusts  before 

the  statute,  where  there  always  was  a  third  person  who  held  the 

estate,  and  whose  conscience  was  bound  by  the  trust.    And  the 

words  of  the  statute  are  so  framed  as  to  be  conformable  to  the  old 

usage :  it  says  expressly,  that,  wherever  there  is  a  person  seised  to 

the  use  of  any  other  person,  he  to  whose  use  he  is  seised  shall  be 

deemed  to  be  in  possession  of  the  land  for  the  same  estate  as  he 

has  in  the  use."    Keferring  to  Jenldns  v.  Young  (2),  he  says : 

There,  it  was  argued  that  the  estate  out  of  w^hich  the  use  should 

arise  being  no  more  than  an  estate  for  life,  the  use  could  not  make 

the  estate  larger  than  the  limitation  :  but  the  judges  said  they 

conceived  that  there  was  a  difference  where  an  estate  was  limited 

to  one,  and  the  use  to  a  stranger ;  there  the  use  should  not  be  more 

than  the  estate  out  of  which  it  was  derived  ;  but  not  when  the 

(1)  See  Doe  v.  PassingJiam,  6  B.  &  C.  at  p.  316,  per  Holroyd,  J. 
(2)  Cro.  Car.  230. 
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limitation  was  to  two,  habendum  to  them,  to  the  use  of  them  and  1872 
the  heirs  of  their  bodies  ;  that  was  no  limitation  of  the  use ;  nor  Oeme's  Case. 
was  the  use  to  be  executed  by  the  statute :  but  it  was  a  limitation 
of  the  estate  to  them  and  the  heirs  of  their  bodies ;  and  they  were 
in  by  course  of  common  law  ;  and  so  it  should  be  taken  as  a  limi- 
tation to  them  and  the  heirs  of  their  bodies,  remainder  to  the 
other  and  the  heirs  of  the  other,  that  the  deed  might  be  construed 
according  to  the  intent  of  him  that  made  it."  In  Gilbert  on  Uses, 
3rd  ed.,  p.  128,  v^heie  JenJcins  v.  Young  (1)  is  cited,  Sugden  adds  the 
following  note :  "  It  is  not  a  use  divided  from  the  estate,  as,  where 
it  is  limited  to  a  stranger ;  but  the  estate  and  the  use  go  together : 
wherefore  it  is  all  one  as  if  the  limitation  had  been  to  them  and 
the  heirs  of  their  bodies.  There  is  a  laborious  opinion  of  Mr. 
Booth's  on  this  point  in  2  Cases  and  Opinions,  p.  281."  Sanders  on 
Uses,  p.  91,  is  to  the  same  effect.  Here,  the  grant  is  to  0.,  L.,  and 
K.,  and  their  heirs,  habendum  "  unto  the  said  0.,  L.,  and  K.,  their 
heirs  and  assigns,  to  the  use  of  the  said  0.,  L.,  and  K.,  their  heirs 
and  assigns  for  ever,  as  tenants  in  common."  The  habendum  is  all 
one  limitation.    The  use  and  the  estate  are  limited  to  the  same 

persons.  The  case  is  concluded  by  the  words  of  the  statute  and 
by  the  authorities  upon  it.  It  is  a  common-law  conveyance,  and 
has  nothing  whatever  to  do  with  the  statute.  Tiie  only  semblance 
of  an  authority  the  other  way  is  the  resolution  in  Sammes 

Case.  (2)    That,  however,  is  a  mere  dictum,  and  it  is  put  as  an 
exception  "  in  favor  of  the  heirs." 

BoviLL,  C.J.  In  this  case,  Eobert  Byron  Orme  claimed  to  be 
put  on  the  list  of  voters  for  the  south-eastern  division  of  the 
county  of  Lancaster  in  respect  of  his  right  and  interest  in  a 
"  freehold  rent-charge."  Objection  was  taken  to  the  claim  on 
the  ground  that  the  claimant  had  not  been  in  the  actual  pos- 
session of  the  rent-charge  for  six  months,  within  the  terms  of 
s.  26  of  the  Eeform  Act,  2  Wm.  4,  c.  45.  Upon  the  facts  stated 
by  the  revising  barrister,  it  is  clear  that  he  had  not  been  during 
the  prescribed  period  in  the  actual  perception  or  receipt  of  the 
rent.  In  two  cases  before  this  Court  it  has  been  decided  that,  to 
entitle  a  person  to  be  registered  in  respect  of  a  rent-charge,  he  must 
(1)  Gro.  Car.  230.  (2)  13  Eep.  54. 
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1872  have  been  in  actual  possession,  in  the  sense  in  which,  those  words 
Obme's  Case.  actual  possession  "  are  ordinarily  understood.  The  first  of  these 
was  Mtirray  v.  Thorniley  (1),  where,  after  much  consideration,  the 
Court  unanimously  came  to  the  decision  that  that  was  the  proper 
construction  of  the  statute  as  applied  to  rent-charges.  The  same 
point  arose  again  in  Hayden  v.  Twerton.  (2)  In  that  case  the 
party  claiming  to  be  registered  was  the  assignee  of  a  rent-charge. 
The  matter  was  again  carefully  considered,  and  the  Court  held 
that  the  case  was  governed  by  the  decision  in  Murray  v.  Thorni- 
ley, (1)  It  is  true  that  Maule,  J.,  in  giving  judgment  there,  did 
refer  to  some  of  the  grounds  upon  which  the  previous  decision 
was  founded,  and  stated  that  he  was  not  prepared  to  say  that  he 
should  have  come  to  the  same  conclusion  as  the  Court  came  to  in 
that  case ;  but  he  concurred  with  the  rest  of  the  Court  in  con- 
firming the  principle  on  which  it  was  decided. 

Now,  after  those  two  decisions,  I  think  it  is  hopeless  for  the 
respondents  in  this  case  to  contend  that  we  are  not  bound  by 
what  has  been  treated  as  the  law  ever  since  the  year  1846,  viz.. 
that  the  possession  of  a.  rent-charge,  to  satisfy  the  Eeform  Act, 
must  be  a  possession  in  fact. 

The  question  afterwards  arose  in  a  different  form.  In  Heelis  v. 
Blain  (3),  a  new  view  of  the  matter  was  suggested,  viz.  that  when 
the  grant  of  the  rent-charge  did  not  take  effect  at  common  law, 
but  by  the  Statute  of  Uses,  27  Hen.  8,  c.  10,  the  statute  exe- 
cuted the  use  in  possession;  and  so  the  grantee  became  at  once  in 
actual  possession.  The  case  was  argued  entirely  upon  that  footing. 
The  rent-charge  there  undoubtedly  came  within  the  statute,  and 
it  was  held  that  the  person  to  whose  use  the  grantee  was  seised 
was  by  the  effect  of  the  Statute  of  Uses  to  be  deemed  to  be  in 
possession  of  the  rent-charge  so  as  to  satisfy  the  words  "actual 
possession "  in  s.  26  of  the  Keform  Act.  So  far  from  dissenting 
from  the  previous  cases  of  Murray  v.  Thorniley  (1)  and  Eayden 
V.  Twerton  (2),  the  Court  expressly  adopt  them,  and  hold  that  the 
possession  to  satisfy  s.  26  must  be  an  actual  possession :  but  they 
came  to  the  conclusion  that  the  claimant  in  the  case  then  before 


(1)  2C.  B.217;  15  L.  J.  (CP.)  155.        (3)  18  C.  B.  (KS.)  90;  34  L.  J.. 

(2)  4  C.  B.  1 ;  16  L.  J.  (CP.)  88.       (CP.)  88. 
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them  was  to  be  deemed  to  have  been  in  such  actual  possession  1872 
by  the  operation  of  the  Statute  of  Uses.  Oioie's  Case. 

Assuming  these  cases  to  have  been  correctly  decided,  there  are, 
then,  two  classes  of  cases, — one,  where  the  grant  of  the  rent-charge 
takes  effect  at  common  law,  in  which  case  the  grantee  or  assignee 
must  have  been  in  the  actual  possession  by  receipt  of  the  rent  in 
order  to  be  entitled  to  be  registered, — the  other,  where  the  grant 
of  the  rent-charge  operates  by  virtue  of  the  Statute  of  Uses,  in 
which  case  it  has  been  held  that  the  cestui  que  use  is  at  once  to  be 
deemed  in  actual  possession,  within  the  meaning  of  the  Eeform 
Act.  That  brings  us  to  the  question  whether  the  grant  of  the 
rent-charge  in  the  case  now  before  us  operates  at  common  law  or 
under  the  Statute  of  Uses.  The  subject  is  one  of  interest  to  con- 
veyancers, and  one  which  may  have  a  material  effect  on  titles, 
and  therefore  we  thought  it  right  to  adjourn  the  argument  in 
order  to  give  counsel  an  opportunity  to  look  more  fully  into  the 
authorities.  The  matter  has  now  been  very  ably  argued,  and  the 
points  have  been  very  clearly  put. 

Our  first  duty  is  to  ascertain  what  is  the  true  legal  effect  of  the 
limitations  in  the  deed  granting  this  rent-charge.  It  commences 
by  granting  to  Orme,  Lawton,  and  Kerfoot,  a  perpetual  yearly 
rent-charge  of  91.  If  it  had  stopped  there,  that  would  have  been 
a  grant  to  the  three  as  joint-tenants.  The  deed,  however,  pro- 
ceeds in  the  habendum,  "  to  hold  the  said  rent-charge  unto  Orme, 
Lawton,  and  Kerfoot,  their  heirs  and  assigns,  to  the  use  of  the 
said  Orme,  Lawton,  and  Kerfoot,  their  heirs  and  assigns  for  ever, 
as  tenants  in  common,  and  in  equal  shares."  If  the  terms  of  the 
habendum  be  divided,  there  would  be  a  grant  to  the  three  persons 
as  joint-tenants,  and  a  limitation  of  the  use  to  them  as  tenants  in 
common.  Now,  is  the  deed  to  be  so  read  ?  or  is  the  whole  to 
be  read  together  for  the  purpose  of  ascertaining  what  is  the 
true  limitation  ?  The  office  of  the  habendum,  according  to  1  Shep- 
pard's  Touchstone,  p.  101,  is  to  determine  the  effect  of  the  deed, 
and  it  should  "  be  construed  as  near  the  intent  of  the  parties 
as  may  be."  In  order  to  ascertain  the  intention  of  the  parties, 
it  is  necessary  that  the  whole  deed  should  be  looked  at ;  and, 
if  that  be  done  in  the  present  case,  there  can  be  no  doubt  that 
the  intention  of  the  parties  was  that  the  grant  of  the  rent-charge 
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1872  should  be  to  the  three  as  tenants  in  common.  That  the  rule 
Orme's  Case^  is  as  I  haye  stated,  there  are  many  instances  in  the  books  to 
prove.  In  Co.  Litt.  183.  b.,  it  is  said :  "  If  a  lease  be  made 
to  two,  habendum  to  the  one  for  life,  the  remainder  to  the  other 
for  life,  this  doth  alter  the  general  intendment  of  the  premises ; 
and  so  hath  it  been  oftentimes  resolved.  And  so  it  is  if  a  lease  be 
made  to  two,  habendum  the  one  moiety  to  the  one  and  the  other 
moiety  to  the  other,  the  habendum  doth  make  them  tenants  in 
common :  and  so  one  part  of  the  deed  doth  explain  the  other,  and 
no  repugnancy  between  them,  et  semper  expressum  facit  cessare 
tacitum."  Many  other  instances,  which  it  is  unnecessary  to  go 
through  in  detail,  are  to  be  found  in  Yiner's  Abridgment,  Grant 
(I.  a.),  pi.  3,  and  Sheppard's  Touchstone,  pp.  101 — 106. 

I^ow,  in  order  to  shew  what  is  the  true  effect  of  a  deed  of  this 
description,  several  authorities  have  been  referred  to ;  and,  amongst 
those  cited  on  the  part  of  the  respondents,  was  the  case  of  Jenkins 
V.  Young  (1),  more  fully  reported  under  the  name  of  Meredith  v. 
Jones.  (2)  That  case  is  thus  stated  in  Sanders  on  Uses,  p.  91 : 
M.  gave  his  land  to  E.  K.  and  his  wife,  habendum  to  the  said 
baron  and  feme,  to  the  use  of  them  and  the  heirs  of  their  two 
bodies,  and,  for  want  of  such  issue,  remainder  to  E.  M.  and  his 
heirs :  the  question  was  whether  the  baron  and  feme  had  an  estate- 
tail  or  an  estate  for  their  lives  only.  It  was  argued  that  the 
estate  out  of  which  the  use  should  arise  was  an  estate  for  their 
lives,  and  the  use  could  not  make  the  estate  larger  than  the  limi- 
tation of  the  seisin ;  but  the  judges  conceived  that  there  was 
a  difference  where  an  estate  was  limited  to  one  and  the  use  to 
a  stranger,  for  there  the  use  should  not  be  more  than  the  estate  out 
of  which  it  was  derived ;  but  not  when  the  limitation  was  to  two, 
habendum  to  them,  to  the  use  of  them  and  the  heirs  of  their  bodies, 
for  this  was  no  limitation  of  the  use,  nor  was  it  executed  by  the 
statute,  but  it  was  a  limitation  of  the  estate  to  them  and  the  heirs 
of  their  bodies  hy  the  course  of  the  common  law"  That  case  is  also 
important  as  shewing  that  we  must  look  at  the  whole  of  the 
habendum  to  see  what  was  the  intention  of  the  parties.  So  con- 
struing it,  it  was  held  to  be  not  a  limitation  of  the  use,  but  a 
limitation  of  the  estate  which  took  effect  by  the  common  law.  It 
(])  Oro.  Car.  230.  (2)  Cro.  Car.  244. 
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is  extremely  difficult,  if  this  be  the  right  view  of  that  case,  to  1872 
distinguish  it  in  principle  from  the  present.  In  that  sense  it  Orme's  Case. 
is  that  the  case  is  adopted  by  Mr.  Booth  in  the  Collection  of 
Cases  and  Opinions,  Vol.  2,  p.  291,  edit,  by  Sugden.  That  learned 
author  very  clearly  explains  that  the  use  must  be  derived  out 
of  the  seisin  of  some  third  person.  The  case  is  referred  to 
by  Sanders  without  disapprobation;  as  also  by  Mr.  Butler  in 
his  Notes  to  Co.  Litt.  271.  b.,  and  in  Watkins  on  Conveyancing, 
p.  245 ;  and  it  has  been  acted  upon  as  law  by  conveyancers  for 
a  long  series  of  years.  Is  there,  then,  any  reason  why  we  should 
not  adopt  the  same  view  in  construing  the  limitation  of  'the 
rent-charge  in  the  present  case?  If  we  were  to  do  otherwise, 
the  result  would  be  a  repugnancy  between  one  part  of  the  deed 
and  another  part,  because  then,  in  the  one  part  the  limitation 
would  be  to  the  three  persons  as  joint  tenants,  and  in  the  other 
part  it  would  be  to  them  as  tenants  in  common,  which  clearly 
would  not  be  carrying  out  the  intention  of  the  parties.  The 
rule  was,  shortly  after  the  passing  of  the  statute,  thus  laid  down 
by  Bacon,  in  his  Keading  upon  the  Statute  of  Uses,  p.  65,  edit,  of 
1806  :  "  The  whole  scope  of  the  statute  was  to  remit  the  common 
law,  and  never  to  intermeddle  where  the  common  law  executed  an 
estate ;  therefore,  the  statute  ought  to  be  expounded  that,  where 
the  party  seised  to  the  use  and  the  cestui  que  use  is  one  person, 
he  never  taketh  by  the  statute,  except  there  be  a  direct  impos- 
sibility or  impertinency  for  the  use  to  take  effect  by  the  common 
law." 

Suppose  the  question  had  arisen  here,  without  reference  to  the 
Statute  of  Uses,  as  to  what  was  the  true  construction  of  the  limita- 
tion, could  any  one  have  doubted  that  the  object  and  effect  of  the 
deed  were  that  the  three  persons  named  should  take  the  rent-  • 
charge  as  tenants  in  common  ?  If  so,  the  Statute  of  Uses  cannot 
alter  the  common-law  construction  of  the  deed.  The  case  of  Doe  v. 
Frestwidge  (1)  has  also  an  important  bearing  upon  this  question, 
as  shewing  that  the  whole  .limitation  in  the  habendum  is  to  be 
taken  together,  and  a  rational  interpretation  to  be  put  upon  it. 
There,  the  limitation  was  to  Thomas  and  Henry  and  their  heirs, 
habendum  to  them,  their  heirs  and  assigns,  as  tenants  iu  common, 

0)  4M.  cS:  S.  178. 
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1872      and  not  as  joint- tenants,  to  the  only  proper  and  absolute  use  and 
Orme's  Case,  behoof  of  them,  their  heirs  and  assigns  for  ever.    There  was, 
therefore,  a  difference  between  the  two  parts  of  the  habendum,  the 
limitation  of  the  use  being  such  as  to  create  a  joint-tenancy.  The 
matter  was  argued,  and  further  time  was  given  to  Keader,  the 
counsel  for  the  plaintiff,  to  consider  it ;  and  upon  a  subsequent  day, 
"  he  admitted  that  Thomas  and  Henry  took  as  tenants  in  common," 
"although,  if  it  had  been  an  use  executed  by  the  statute,  the  con- 
sequence would  be  that  they  were  joint-tenants."    That  case  is 
cited  by  various  text-writers ;  and  I  do  not  find  that  it  is  ques- 
tioned by  any  of  them,  except  that  in  3  Bythewood  and  Jarman's 
Conveyancing,  p.  324,  the  learned  editor  (Sweet)  says :  "  This  was 
certainly  admitting  the  principle  to  a  great  extent,  and  it  seems 
that  there  was  ample  room  for  argument."    That  room  has  been 
afforded  here,  and  the  result  shews  that  there  is  no  authority  to 
contradict  it.    There  is  also  an  important  passage  in  the  7th 
edition  of  Sheppard's  Touchstone,  by  Preston,  at  p.  106,  where  that 
very  great  conveyancer  says :  "  But,  if  a  grant  be  made  to  a  man 
and  his  heirs,  habendum  to  him  and  his  heirs,  to  the  use  of  him 
and  his  heirs  for  lives,  this  habendum  and  declaration  of  use  are 
one  entire  limitation  at  the  common  law,  and  the  grantee  hath 
merely  an  estate  for  the  lives,"  which  passage  is  very  applicable  to 
the  present  case.    It  is,  indeed,  only  acting  upon  the  general  rule 
of  construction  of  a  deed,  which  is,  that,  in  order  to  ascertain  the 
intention  of  the  grantor,  regard  must  be  had  to  the  whole  of  the 
instrument,  and  especially  of  the  habendum.    So  dealing  with  tha 
deed  in  the  present  case,  the  effect  of  it  seems  to  me  to  be  that 
the  three  persons  named  take  the  rent-charge  as  tenants  in  common^ 
Each  takes  a  legal  estate  in  an  undivided  third  part  of  the 
^    rent ;  and,  no  third  party  intervening,  there  is  nothing  for  the 
Statute  of  Uses  to  operate  upon.    The  party  claiming,  therefore, 
taking  by  force  of  the  common  law,  the  case  is  entirely  out  of 
the  operation  of  the  Statute  of  Uses.     Consequently,  it  cannot 
come  within  the  decision  in  Heelis  v.  JBIain  (1),  but  is  governed  by 
the  two  previous  cases  of  Murray  v.  Thorniley  (2)  and  Hayden  v. 
Twerton.  (8) 

(1)  18  C.  B.  (N.S.)  90;  34  L.  J.        (2)  2aB.217;  15  L.  J.  (CP.)  155. 
(CP.)  88.  (3)  4  C.  B.  1 ;  16  L.  J.  (CP.)  88. 
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The  decision  of  the  revising  barrister,  therefore,  must  be  reversed,  1872 
on  the  ground  that  the  claimant  had  not  been  in  actual  possession  orme's  Ca&e. 
of  the  rent-charge  for  the  period  required  by  s.  26  of  the  Eeform 
Act  of  1832. 

Beett,  J.  In  this  case  Orme  claimed  to  be  registered  as  a 
voter  in  respect  of  a  rent-charge ;  and,  in  order  to  substantiate  his 
claim,  it  was  necessary  for  him  to  bring  himself  within  s.  26 
of  2  Wm.  4,  c.  45,  that  is,  to  shew  that  he  had  been  in  "  actual 
possession  "  of  the  rent-charge  for  six  months  previously  to  the  last 
day  of  July.  In  point  of  fact  he  had  not  been  in  actual  receipt  of 
the  rent  for  the  required  period,  the  first  payment  having  only 
become  due  on  the  5th  of  April  preceding ;  and  the  question  is, 
whether,  notwithstanding  this,  the  claimant  has  brought  himself 
within  s.  26. 

It  seems  to  me  that  there  are  two  canons  or  rules  of  conduct 
which  the  Court  in  dealing  with  these  revising  appeals  ought  to 
observe.  The  first  is,  to  construe  the  words  of  these  statutes 
according  to  their  ordinary  meaning ;  and  the  second  is,  to  adhere 
loyally  to  former  decisions,  unless  clearly  satisfied  that  they  are 
wrong.  Now,  the  first  case  which  is  applicable  to  the  present  is 
that  of  Murray  v.  Ihorniley.  (1)  It  was  there  held  that  "  actual 
possession  "  in  s.  26  of  the  Keform  Act  meant  a  possession  in  fact 
as  contradistinguished  from  a  possession  in  law.  The  next  case 
was  E.eelis  v.  Blain  (2),  where  it  was  held  that,  though  the  grantee 
of  a  rent-charge  under  a  grant  at  common  law  is  not  entitled  to  be 
registered  until  he  has  been  in  the  actual  receipt  of  the  rent  for 
six  months  prior  to  the  last  day  of  J uly,  since  imtil  such  receipt 
he  had  only  a  possession  in  law,  and  not  the  actual  possession 
required  by  2  Wm.^4,  c.  45,  s.  26,  it  is  otherwise  where  he  acquires 
the  rent-charge  by  a  conveyance  operating  under  the  Statute  of 
Uses,  for  then  the  person  to  whose  use  the  rent-charge  is  limited 
is  by  virtue  of  the  Statute  of  Uses  to  be  deemed  to  be  in  actual 
possession.  It  follows,  therefore,  if  we  observe  the  rule  of  conduct 
I  have  referred  to,  that,  if  the  deed  conveying  the  rent-charge  in 
the  present  case  operates  at  common  law,  the  case  is  governed  by 


(1)  2  C.  B.  217 ;  15  L.  J.  (CP.)  (2)  18  C.  B.  (N.S.)  90;  34  L.  J. 
155.  "  (CP.)  88. 
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1872  Murray  v.  TJiorniley  (1)  ;  and  that,  if  it  operates  under  tlie  Statute 
Oeme's  Case,  of  Uses,  then  the  case  is  governed  by  Eeelis  v.  Blain  (2),  and  we 
are  bound  to  hold,  whatever  be  our  opinion  of  that  case,  that  the 
possession  given  by  the  Statute  of  Uses  is  the  possession  required 
by  the  Eeforui  Act.  The  result  is,  that  the  question  for  our  deter- 
mination is  whether  the  deed  conveying  the  rent-charge  in  respect 
of  which  Orme  claimed  in  this  case  was  one  which  operated  at 
common  law  or  by  virtue  of  the  Statute  of  Uses. 

The  result  of  the  authorities  cited  is  this :  You  must  first  look 
at  the  whole  deed  of  conveyance  ;  and  wherever  the  grant  in  the 
habendum  and  the  declaration  of  uses  is  to  the  same  person,  if  the 
description  is  general  in  the  one  part  and  specific  in  the  other  part, 
the  latter  is  to  override  the  former ;  and,  so  reading  it,  it  is  a 
common-law  conveyance,  and  the  Statute  of  Uses  has  no  application 
at  all.  In  Jenkins  v.  Young  (3),  the  limitation  was  to  E.  E.  and 
Jiis  wife,  in  the  form  of  a  declaration  of  uses ;  but,  inasmuch  as  the 
habendum  was  general  in  its  terms,  and  not  inconsistent  with  the 
declaration  of  the  use,  it  was  held  that  it  was  "  a  limitation  of  the 
estate  to  them  and  the  heirs  of  their  bodies  hy  the  course  of  the 
common  law."  The  case  put  in  Sanders  on  Uses,  p.  91,  is  open  to 
the  same  observation.  The  limitation  was  to  A.,  B.,  and  C,  and 
their  heirs,  to  the  use  of  A.,  B.,  and  C,  for  their  lives  and  the  life 
of  the  survivor.  There  again  the  habendum  was  general,  and  the 
supposed  declaration  of  use  specific ;  but  there  was  no  inconsis- 
tency, and  therefore  the  habendum  was  read  as  specific,  and  the 
conveyance  was  held  to  be  a  common  law  conveyance.  In  Doe  v. 
Frestwidge  (4),  the  habendum  was  to  two  persons,  their  heirs  and 
assigns,  as  tenants  in  common,  and  not  as  joint-tenants  :  that  which 
was  called  the  declaration  of  uses  was  general,  "  to  the  use  of  them, 
their  heirs  and  assigns ;"  but,  inasmuch  as  the  habendum  was 
specific,  it  was  held  that  the  whole  must  be  read  as  if  the  declara- 
tion of  uses  had  been  as  specific  as  the  limitation,  and  so  the  deed 
took  effect  as  a  common-law^  conveyance.  This  seems  to  me  to  be 
the  result  of  the  opinions  of  Lord  Bacon,  Mr.  Booth,  Mr.  Butler, 
and  Lord  St.  Leonards. 


(1)  2  C.  B.  217 ;  15  L.  J.  (CP.)  155. 

(2)  18  C.  B.  (N.S.)  90;  34  L.  J. 
(CP.)  88. 
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Apply  that  to  the  present  case.  The  grant  is  to  Or  me,  Lawton,  1872 
and  Kerfoot  and  their  heirs, — habendum  "  to  Orme,  Lawton,  and  Orme  s  Case! 
Kerfoot,  their  heirs  and  assigns,  to  the  use  of  the  said  Orme,  Law- 
ton,  and  Kerfoot,  their  heirs  and  assigns  for  ever,  as  tenants  in 
common,  and  in  equal  shares."  The  habendum  is  general,  and  the 
declaration  of  uses  specific ;  therefore  the  habendum  is  to  be  read 
as  if  it  were  as  specific  as  the  declaration  of  the  use.  Consequently 
the  conveyance  is  a  common-law  conveyance  of  the  rent-charge  to 
the  three  as  tenants  in  common. 

I  should  have  been  prepared  to  go  the  length  of  Mr.  Herscheirs 
argument,  and  to  say  that  the  Statute  of  Uses  does  not  apply, 
unless  there  be  some  person  named  in  the  declaration  of  the  use 
who  is  not  named  in  the  grant.  It  is  not  necessary,  however,  to 
go  that  length  in  the  present  case :  it  is  enough  to  say  that,  one 
part  of  the  habendum  being  general,  and  the  other  part  specific, 
the  whole  is  to  be  read  together,  and  the  intention  collected  from 
that  *part  which  is  specific. 

The  result  is  that  this  must  be  taken  to  be  a  common-law  con- 
veyance, and  not  a  conveyance  operating  by  force  of  the  Statute 
of  Uses.  The  case  is,  therefore,  within  Murray  v.  Thorniley  (1), 
and  is  not  within  Heelis  v.  Blain.  (2)  I  therefore  think  the 
decision  of  the  revising  barrister  was  wrong,  and  that  the  appeal 
must  be  allowed. 

Gkove,  J.  I  am  of  the  same  opinion.  The  question  turns  upon 
s.  26  of  the  Keform  Act,  2  Wm.  4,  c.  25,  which  enacts  that  no 
person  shall  be  registered  as  a  county  voter  in  any  year  in  respect 
of  his  estate  or  interest  in  any  lands  or  tenements,  as  a  freeholder, 
unless  he  shall  have  been  "  in  the  actual  possession  thereof,  or  in 
the  receipt  of  the  rents  and  profits  thereof"  for  his  own  use,  for 
six  calendar  months  at  least  next  previous  to  the  last  day  of  July 
in  such  year.  Prima  facie,  the  meaning  of  those  words  is  clear 
and  simple  :  actual  possession  "  would  seem  to  mean  an  actual 
and  not  a  constructive  possession  or  receipt  of  the  rent.  The  pro- 
viso which  is  engrafted  upon  that  section  would  seem  to  shew  that 
that  is  its  true  meaning, — "provided  always,  that,  where  any 

(1)  2  C.  B.  217  ;  15  L.  J.  (CP.)  155. 
(2)  18  C.  B.  (N.S.)  00;  34  L.  J.  (C.r.)  88. 
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1872      lands  or  tenements,  which  would  otherwise  entitle  the  owner, 
Orme's  Case,  holder,  or  occupier  thereof  to  vote  in  any  such  election,  shall  come 
to  any  person  at  any  time  within  such  respective  periods  of  six  or 
twelve  calendar  months,  by  descent,  succession,  marriage,  marriage- 
settlement,  devise,  or  promotion  to  any  benefice  in  a  church,  or  by 
promotion  to  any  office,"  such  person  shall  be  entitled  to  be  inserted 
as  a  voter.   This  was  the  meaning  put  by  this  Court  in  Murray  v. 
Thorniley  (1),  where  it  was  held  that  the  possession  required  by 
that  section  was  an  actual  possession  as  contradistinguished  from 
a  possession  in  law ;  and  there  would  have  been  no  difficulty  in 
this  case  but  for  the  decision  in  Heelis  v.  Blain  (2),  where,  the  use 
being  in  a  person  different  from  the  person  who  took  the  fee,  the 
Statute  of  Uses  applied,  and  it  was  held  to  give  such  a  possession 
as  amounted  to  actual  possession.  Now  the  question  arises,  whether 
the  Statute  of  Uses  is  confined  to  a  case  where  the  use  is  not  limited 
to  the  same  persons  as  those  to  whom  the  rent-charge  is  granted.  It 
seems  to  me  to  be  clear,  as  well  from  the  language  of  the  preamble 
as  from  the  enacting  words  of  s.  1,  that  the  statute  was  intended 
only  to  meet  the  case  of  a  limitation  of  the  use  to  persons  other 
than  those  to  whom  the  rent-charge  is  granted.    The  object  of 
the  statute  was  to  prevent  conveyances  from  being  otherwise  than 
bona  fide,  and  to  make  the  ostensible  and  the  real  ownership  of 
the  estate  always  identical.    We  all  know  how  that  object  was 
defeated,  viz.  by  repeating  the  words  "  to  the  use  of."    The  sta- 
tute, as  I  have  already  observed,  in  terms  applies  only  to  the  case 
Avhere  the  use  was  limited  to  a  different  person  from  the  grantee 
or  feoffee.    One  exception  is  that  mentioned  in  Samme's  Case  (3), 
where  it  was  resolved  that,  "  if  a  man  maketh  a  feoffment  in  fee  to 
one,  to  the  use  of  him  and  the  heirs  of  his  body,  in  this  case,  for 
the  lenefit  of  the  issue,  the  statute  according  to  the  limitation  of 
the  uses  divests  the  estate  vested  in  him  by  the  common  law,  and 
executes  the  same  in  himself  by  force  of  the  statute ;  and  yet  the 
same  is  out  of  the  words  of  the  statute  27  Hen.  8,  which  are, 
where  any  person,  &c.,  stand  or  be  seised,  &c.,  to  the  use  of  any 
other  person ;  and  here  he  is  seised  to  the  use  of  himself ;  and  the 
other  clause  is,  where  divers  and  many  persons,  &c.,  be  jointly 

(1)  2  C.  B.  217  ;  15  L.  J.  (CP.)  155. 
(2)  18  C.  B.  (N.S.)  90 ;  34  L.  J.  (CP.)  88.  (3)  13  Eep.  at  p.  56.  a. 
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seised  to  tlie  use  of  any  of  them,  &c. ;  and  in  this  case  A.  is  sole  1872 
seised :  but  the  statute  of  27  Hen.  8  hath  been  always  beneficially  Okme's  Case. 
expounded,  to  satisfy  the  intention  of  the  parties,  which  is  the 
direction  of  the  use  according  to  the  rule  of  the  law.  So,  if  a  man 
seised  of  lands  in  fee-simple  by  deed  covenants  with  another  that 
he  and  his  heirs  will  stand  seised  of  the  same  land  to  the  use  of 
himself  and  the  heirs  of  his  body,  or  unto  the  use  of  himself  for 
life,  the  remainder  over  in  fee ;  in  that  case,  by  the  operation  of 
the  statute,  the  estate  which  he  hath  at  the  common  law  is 
divested,  and  a  new  estate  vested  in  himself,  according  to  the 
limitation  of  the  use."    In  Bacon  on  Uses,  edit.  1806,  p.  63,  it  is 
said  "  that  the  whole  scope  of  the  statute  was  to  remit  the  common 
law  and  never  to  intermeddle  where  the  common  law  executed  an 
estate  ;  therefore  the  statute  ought  to  be  expounded,  that,  where 
the  party  seised  to  the  use  and  the  cestui  que  use  is  one  person,  he 
never  taketh  by  the  statute,  except  there  be  a  direct  impossibility 
or  impertinency  for  the  use  to  take  effect  by  the  common  law." 
All  the  other  authorities  are  in  favour  of  the  plain  and  obvious  con- 
struction of  the  words  of  the  statute.  In  Sanders  on  Uses,  5th  ed., 
p.  91,  after  quoting  the  case  of  JenMns  v.  Young  (1),  it  is  said :  "  So, 
if  an  estate  be  conveyed  to  A.,  B.,  and  C,  and  their  heirs,  to  hold 
unto  the  said  A.,  B.,  and  C,  their  heirs  and  assigns,  to  the  use  of 
the  said  A.,  B.,  and  C,  for  and  during  the  natural  lives  of  them 
and  the  life  and  lives  of  the  survivor  and  survivors  of  them,  it 
would  seem  that  this  is  not  a  statute  use,  but  that  A.,  B.,  and  C. 
will  take  an  estate  of  freehold  for  their  lives  by  the  common  law." 
In  the  present  case  the  grantees  of  the  rent-charge  and  the  cestuis 
que  use  are  the  same  persons ;  and  the  question  we  have  to  deter- 
mine is  whether  the  use  is  executed  by  the  statute.    It  has  been 
ingeniously  argued  by  Mr.  Mellor  that,  as  by  the  terms  of  the 
grant  the  grantees  would  prima  facie  take  as  joint-tenants,  the 
limitation  of  the  use  to  them  as  tenants  in  common  so  changed 
the  character  of  the  estate  to  which  the  use  attached  as  to  make 
it  in  some  sense  a  limitatioja  to  different  persons.    But  then  comes 
the  case  of  Doe  v.  Frestwidge  (2),  which  is  somewhat  the  con- 
verse of  this  case,  where  the  habendum  was  to  T.  and  H.  and 
their  heirs,  as  tenants  in  common,  and  not  as  joint-tenants,  and  the 
(1)  Cro.  Car.  230.  (2)  4  ]\r.-&  ?.  178. 
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1872  use  was  to  them,  "  their  heirs,  and  assigns  "  generally,  and  it  was 
Orme's  Case,  li^ld  that  the  general  words  were  controlled  by  the  specific  words, 
and  that  T.  and  H.  took  as  tenants  in  common.  Counsel  for  the 
plaintifi^,  after  time  for  consideration,  admitted  that,  although,  if 
this  had  been  an  use  executed  by  the  statute,  the  consequence 
would  be  that  T.  and  H.  were  joint-tenants,  yet  that,  where  the 
person  seised  to  the  use  and  cestui  que  use  is  the  same  person,  the 
statute  does  not  operate, — "  except  (as  Bacon  says)  there  be  a 
direct  impossibility  or  impertinency  for  the  use  to  take  effect  by 
the  common  law."  That  was  in  effect  the  judgment  of  the  Court. 
Is  there  here  any  direct  impossibility  or  repugnancy  in  holding 
that  the  grantees  here  take  as  tenants  in  common  ?  I  think  not. 
The  specific  words  of  the  declaration  of  uses  clearly  shew  that 
the  intention  was  not  only  to  limit  the  use,  but  to  give  the  original 
estate  to  the  three  persons  named  and  their  heirs  as  tenants  in 
common.    If  so,  the  Statute  of  Uses  does  not  apply. 

There  may  be  a  difficulty  in  saying  that  the  possession  given 
by  the  execution  of  the  use  by  the  statute  is  different  from  the 
possession  in  law  which  was  held  in  Murray  v.  Thorniley  (1)  to  be 
insufficient  to  satisfy  s.  26  of  2  Wm.  4,  c.  45 ;  but  it  is  unnecessary 
to  consider  that  on  the  present  occasion,  for  we  are  not  now  called 
upon  to  overrule  the  case  of  Heelis  v.  Blain,  (2) 

Denman,  J.  I  am  of  the  same  opinion.  The  only  question 
raised  by  the  revising  barrister  in  this  case  is,  whether  the  circum- 
stances bring  it  within  Heelis  v.  Blain.  (2)  He  decided  that  they 
did ;  and  that,  I  think,  was  a  wrong  decision.  Eeelis  v.  Blain  (2) 
was  very  carefully  decided  so  as  to  leave  untouched  the  two 
previous  cases  of  Murray  v.  Thorniley  (1)  and  Say  den  v.  Twer- 
ton.  (3)  I  observe  that  Erie,  C.J.,  in  his  judgment  in  Eeelis  v. 
Blain  (4)  says :  "  If  it  had  been  the  case  of  a  conveyance  at  common 
law,  without  the  aid  of  the  Statute  of  Uses,  it  is  clear,  from  the 
cases  of  Murray  v.  Thorniley  (1)  and  Eayden  v.  Twerton  (3),  that 
there  would  have  been  no  actual  possession  of  the  rent-charge 
to  entitle  the  claimant  to  be  registered."    The  case  of  Eeelis  v. 


(1)  2  C.  B.  217  ;  15  L.  J.  (CP.)  155. 
(2)  18  C.  B.  (N.S.)  90;  34  L.  J.        (3)  4  0.  B.  1 ;  16  L.  J.  (CP.)  88. 
(CP.)  88.  (4)  Hop.  &  Ph.  at  p.  198.  ■ 
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Main  (1)  certainly  may  be  called  a  refined  decision  in  favour  of  1872 
the  franchise.  It  was  there  held  that  "  actual  possession  "  in  s.  26  Okmb's  Case. 
of  the  Eeform  Act  of  1832  is  satisfied  by  the  execution  of  a  con- 
veyance to  uses  of  a  rent-charge,  although  no  part  of  the  rent  has 
been  received.  The  question  now  is  whether  this  was  or  was  not  a 
grant  operating  by  virtue  of  the  Statute  of  Uses.  I  am  clearly  of 
opinion  that  it  was  not.  The  Statute  of  Uses  has  no  application 
where  the  grant  is  to  three  persons  and  their  heirs,  habendum  to 
the  same  three,  their  heirs  and  assigns,  to  the  use  of  the  same 
three,  their  heirs  and  assigns  for  ever,  as  tenants  in  common; 
because  they  do  not  satisfy  the  words  of  s.  1,  they  not  being  seised 
"  to  the  use  of  some  other  person  or  persons,"  but  to  the  use  of 
themselves.  It  is  said  here  that  the  Statute  of  Uses  applies, 
because  they  are  by  the  first  part  of  the  habendum  joint-tenants, 
and  by  the  limitation  of  uses  they  take  as  tenants  in  common.  I 
will  not  say  that  that  is  an  absurd  argument,  because  it  is  at  least 
^s  plausible  an  argument  as  some  which  have  prevailed  in  cases  of 
■this  sort.  But  I  agree  with  the  rest  of  the  Court  that  this  case 
is  not  within  Eeelis  v.  Blain  (1),  and  that  it  is  within  Murray  v. 
Thorniley  (2)  and  Hayden  v.  Twerton  (3),  and  therefore  that  our 
judgment  should  be  for  the  appellant. 

Decision  reversed.  (4) 

Attorney  for  appellant:  John  Elliott  Fox,  for  Bdbert  Evans, 
Ashion-under-Lyne. 

Attorneys  for  respondent:  Bichards  &  Walker,  for  /.  W,  Mellor, 
Oldham. 

(1)  18  C.  B.  (N.S.)  90 ;  34  L.  J.  (CP.)  88. 
(2)  2  C.  B.  217;  15  L.  J.  (CP.)        (3)  4  C  B.  1 ;  16  L.'J.(CP.)  88. 
1-5.  (4)  See  the  next  case. 
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WEBSTER,  Appellant  ;  THE  OVERSEERS  OF  ASHTON-UNDER-LYNE, 

Respondents. 

HADFIELD'S  CASE. 

Parliament — County  Vote — Re7it-charge — '^  Actual  Possession  "  under  2  Wm.  4, 
c.  45,  s.  26 — Statute  of  Uses,  27  Jlen.  8,  c.  10 — Power  of  Court  to  review 
its  own  Decisions — 6  Vict.  c.  18,  s.  66,  Construction  of. 

By  a  deed  executed  on  the  29tli  of  January,  1872,  wliich  operated  under  the 
Statute  of  Uses,  an  annual  rent-cliarge  of  35Z.  14s.  was  granted  to  the  use  of 
seventeen  persons  in  fee  as  tenants  in  common,  to  be  payable  by  equal  half-yearly 
payments  on  the  29th  of  January  and  the  29  th  of  July.  The  first  payment, 
payable  on  the  29th  of  July,  1872,  was  paid  on  the  30th  of  July  : — 

Eeld,  that,  as  the  grant  operated  under  the  Statute  of  Uses,  the  case  came 
within  the  decision  in  ffeelis  v.  Plain  (18  C.  B.  (N.  S.)  90  ;  34  L.  J.  (CP.)  88) 
and  that  on  the  authority  of  that  case  the  grantees,  by  force  of  the  Statute  of 
Uses,  had  been  in  "  actual  possession "  of  the  rent-charge  from  the  date  of  the 
grant,  within  s.  26  of  2  Wm.  4,  c.  45,  and  were  therefore  entitled  to  be  upon  the 
register  of  voters  for  the  year  1872. 

Senible,  that  the  Court,  though  a  Court  of  ultimate  appeal  in  registration  cases, 
will  review  its  previous  decisions,  and  overrule  them  if  clearly  demonstrated  to  be 
erroneous. 

Semlle,  that  s.  66,  of  6  Vict.  c.  18,  makes  the  decision  of  the  Court  final  and 
conclusive  only  in  the  case  in  which  it  is  given. 

Appeal  from  the  revising  barrister  for  the  south-eastern  division 
of  the  county  of  Lancaster. 

Joseph  Hadfield,  on  the  list  of  claimants,  was  objected  to.  The 
claim  of  Hadfield  was  in  respect  of  "  one-seventeenth  share  of 
rent-charge  issuing  from  freehold  land  and  houses;"  and  in  the 
fourth  column  "  Hugh  Mason  "  was  named  as  owner. 

-By  an  indenture,  dated  the  29th  of  January,  1872,  and  made 
between  Hugh  Mason,  of  the  first  part,  Joseph  Hadfield,  K.  T. 
Weild,  Henry  Bardsley,  and  fourteen  other  persons,  of  the  second 
part,  and  the  said  Joseph  Hadfield  and  E.  T.  Weild  of  the  third 
part,  Hugh  Mason,  being  seised  in  fee-simple  in  possession  of  cer- 
tain lands  and  messuages  in  Ashton-under-Lyne,  granted  unto 
Joseph  Hadfield  and  E.  T.  Weild,  the  parties  thereto  of  the  third 
part,  and  their  heirs,  one  perpetual  yearly  rent-charge  of  35Z.  14s., 
to  be  payable,  clear  of  all  deductions  whatsoever  except  property 
or  income-tax,  by  equal  half-yearly  payments  on  the  29th  of  July 
and  the  29th  of  January  in  each  year,  the  first  payment  to  be 
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due  on  the  29tli  of  July  then  next,  and  to  be  issuing  from  and  out  1S73 
of  and  charged  and  chargeable  upon  the  said  lands.  To  hold  the  ~hadfield"s 
said  rent-charge  unto  the  parties  thereto  of  the  third  part  and 
their  heirs  for  ever,  with  covenant  for  payment  and  a  power  of 
distress  in  case  of  non-payment,  To  the  use  of  the  said  parties 
hereto  of  the  second  part,  and  their  respective  heirs  and  assigns, 
as  tenants  in  common,  and  not  as  joint-tenants." 

The  moiety  of  the  rent-charge  of  35Z.  14s.  (less  property-tax) 
due  on  the  29th  of  July  was  paid  on  the  30th  of  July,  1872,  by 
Hugh  Mason  to  Hadfield  and  Weild,  pursuant  to  the  deed,  and 
divided  equally  by  them  amongst  the  parties  to  the  deed  of  the 
second  part,  except  that  the  share  of  one  of  them  was  paid  to 
another  who  had  been  substituted  for  him. 

It  was  contended  by  the  objector  that  Joseph  Hadfield  had  not 
been  in  the  "actual  possession"  of  the  rent-charge  for  six  calendar 
months  previous  to  the  31st  of  July,  1872,  as  required  by 
2  Wm.  4,  c.  45,  s.  26. 

It  was  contended  by  the  party  objected  to,  upon  the  authority 
of  Heelis  v.  Blain  (1),  that  the  Statute  of  Uses,  27  Hen.  8,  c.  10, 
operated  to  give  to  the  person  objected  to  and  the  other  persons 
parties  to  the  indenture  of  the  second  part,  the  actual  possession 
of  the  rent-charge  on  the  execution  of  the  indenture. 

The  revising  barrister  held,  upon  the  authority  of  that  case, 
that  the  claim  was  good. 

Herscliell,  Q.C.,  for  the  appellant,  admitted  that  the  grant 
operated  under  the  Statute  of  Uses,  there  being  parties  named  in 
the  declaration  of  uses  other  than  those  to  whom  the  grant  was 
made,  and  that  therefore  the  case  was  clearly  within  the  decision 
of  this  Court  in  Heelis  v.  Blain.  (1)  But  he  contended  that  that 
case  was  wrongly  decided,  and  ought  to  be  overruled.  All  the 
authorities  upon  the  subject  were  not  brought  to  the  attention  of 
the  Court,  and  all  the  consequences  involved  in  it  were  not  fore- 
seen;  and  the  re-considerati'on  of  it  would  not  interfere  with  any 
vested  interests.  "  Actual  possession,"  in  s.  26  of  2  Wm.  4,  c.  45, 
as  regards  land,  means  physical  possession,  and,  as  regards  a  rent- 
charge,  the  receipt  of  the  rent.    Some  confusion  in  the  earlier 

(1)  18  C.  B.  (N.S.)  90;  34  L.  J.  (CP.)  88. 
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1873  cases  has  arisen  from  not  observing  that  the  writ  of  assize  and  the 
Hadfteld's  action  of  trespass  stand  upon  different  foundations, — actual  phy- 
Case.  ^^^,^1  possession  being  necessary  to  the  maintenance  of  the  hitter, 
whereas  legal  seisin  was  enough  for  the  former.  The  following 
authorities  were  cited  and  commented  on Littleton's  Tenures, 
p.  366;  Bacon's  Eeadings  on  the  Statute  of  Uses,  pp.  38,  56; 
Gilbert  on  Uses,  3rd.  ed.  pp.  133, 185,  228 ;  Comyns's  Digest,  Tres- 
pass (B.  3),  Uses  (I.)  ;  Roscoe  on  Keal  Actions,  p.  662  ;  Bridgman's 
Judgments,  pp.  220,  495 ;  Fonblanque  on  Equity,  vol.  2,  p.  12 ; 
Williams  on  Real  Property,  8th  ed.  p.  176;  Mallorys  Case  (1); 
Green  v.  Wallwin  (2) ;  Luiwich  v.  Mitton  (3) ;  Geary  v.  Beareroft  (4) ; 
Anelay  v.  Lewis.  (5)  Eeference  was  also  made  to  the  effect  of  the 
Statute  of  Uses  upon  cases  under  the  Statute  of  Limitations, 
3  &  4  Wm.  4,  c.  27. 

John  W.  Mellor  (Kenelm  Bigby  with  him),  for  the  respondents, 
submitted  that  by  force  of  the  Statute  of  Uses  the  claimant  came 
into  actual  possession  of  the  rent-charge  immediately  upon  the 
execution  of  the  grant  (6),  and  that,  consequently,  it  was  imma- 
terial that  there  had  been  no  payment  of  the  rent  until  the  30th 
of  July  in  the  qualifying  year.  There  cannot  be  manual  posses- 
sion of  a  rent-charge,  and  the  receipt  of  the  rent  was  only  material 
so  far  as  it  worked  an  attornment,  which  was  rendered  unnecessary 
by  the  Statute  of  Uses.  The  case  of  Heelis  v.  Blain  (7)  was  rightly 
decided,  and,  having  been  acted  upon  for  so  many  years,  and 
standing  unimpeached,  notwithstanding  subsequent  legislation  on 
the  subject  of  the  franchise,  was  binding  on  the  Court,  if  not 
absolutely,  at  least  so  far  that  it  ought  not  to  be  overturned  upon 
light  grounds.  With  respect  to  the  power  of  a  Court  of  ultimate 
appeal  to  correct  or  modify  its  previous  decisions,  the  argument 
was  as  follows : — In  Attorney -General  v.  Bean  and  Canons  of 
Windsor  (8),  Lord  Campbell,  C,  says :  That  most  learned  and 
able  judge,  the  present  Master  of  the  Eolls,  points  out  a  decision 

(1)  5  Co.  Rep.  111.  b,  (6)  See  the  statute  set  out,  ante, 

(2)  Noy,  73.  p.  282. 

(3)  Cro.  Jac.  604  (7)  18  0.  B.  (N.S.)  90 ;  34  L.  J. 

(4)  Carter,  57,  66.  (0.  P.)  88. 

(5)  17  C.  B.  316 ;  25  L.  J.  (CP.)        (8)  8  H.  L.  Cas.  369,  at  p.  391. 
121. 


VOL.  VIIL]  HILARY  TERM,  XXXVI  VICT. 


309 


of  this  House  (1),  which  he  says  he  thinks  clearly  governs  the  1873 
present  case ;  adding  (2)  :  '  The  decisions  of  the  House  of  Lords  Hadfield's 
are  binding  on  me,  and  upon  all  Courts  except  itself'  I  feel  it  my 
duty  to  say  that  I  think  this  expression  is  incorrect.  By  the  con- 
stitution of  this  United  Kingdom,  the  House  of  Lords  is  the 
Court  of  appeal  in  the  last  resort,  and  its  decisions  are  autho- 
ritative and  conclusive  declarations  of  the  existing  state  of  the 
law,  and  are  binding  upon  itself  when  sitting  judicially,  as  much 
as  upon  all  inferior  tribunals.  The  observations  made  by  members 
of  the  House,  whether  law  members  or  lay  members,  beyond  the 
ratio  decidendi  v/hich  is  propounded  and  acted  upon  in  giving 
judgment,  although  they  may  be  entitled  to  respect,  are  only  to 
be  followed  in  so  far  as  they  may  be  considered  agreeable  to 
sound  reason  and  to  prior  authorities.  But  the  doctrine  on  which 
the  judgment  of  the  House  is  founded  must  be  universally  taken 
for  law,  and  can  only  be  altered  by  Act  of  Parliament."  That 
was  followed  in  Beamish  v.  Beamish  (3),  where  Lord  Campbell,  C, 
says :  *'  If  it  were  competent  to  me,  I  would  now  ask  your  Lord- 
ships to  re-consider  the  doctrine  laid  down  in  Beg,  v.  Millis  (4), 
&c.  But  it  is  my  duty  to  say  that  your  Lordships  are  bound  by 
this  decision  as  if  it  had  been  pronounced  nemine  dissentiente, 
and  that  the  rule  of  law  that  your  Lordships  lay  down  as  the 
ground  of  your  judgment,  sitting  judicially  as  the  last  and 
supreme  Court  of  appeal  for  this  empire,  must  be  taken  for  law 
till  altered  by  an  Act  of  Parliament  agreed  to  by  the  Commons 
and  the  Crown  as  well  as  by  your  Lordships.  The  law  laid  down 
as  your  ratio  decidendi,  being  clearly  binding  on  all  inferior  tri- 
bunals, and  on  all  the  rest  of  the  Queen's  subjects,  if  it  were  not 
considered  as  equally  binding  upon  your  Lordships,  this  House 
would  be  arrogating  to  itself  the  right  of  altering  the  law,  and 
legislating  by  its  own  separate  authority."  In  Mersey  DocJiS  and 
Harbour  Board  v.  Gihhs  (5),  Lord  Wensleydale  says  :  "  If  this 
case  depended  only  on  the  decision  of  the  Courts  below,  I  should 
feel  great  difficulty  indeed  in  supporting  the  decision  of  the  Court 


(1)  Beverley  v.  The  AUorney-Gcne- 
ml,  G  H.  L.  Cas.  310. 

(•2)  24  Bcav.  at  p.  715.  ; 


(3)  9  II.  L.  Cas.  274,  333. 

(4)  10  Clark  &  Fin.  534. 

(5)  Law  Rep.  1  II.  L.  93,  125. 
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1873  of  Exchequer  Chamber.  But  I  cannot  help  thinking  that  the 
Hadfield's  decisions  of  your  Lordships'  House,  which  are  no  doubt  binding 

^^^^*  upon  your  Lordships  and  all  inferior  tribunals,  have  gone  so  far 
that  they  have  concluded  the  question,  and  ought  to  be  con- 
sidered as  deciding  that  the  appellants  are  responsible."  So,  in 
the  Wiltes  Claim  of  Peerage  (1),  an  attempt  was  made  to  claim 
finality  for  a  decision  of  the  Committee  for  Privileges.  But  Lord 
Chelmsford  said  (2) :  "  I  cannot  agree  that  the  determination  of 
one  Committee  for  Privileges  must  be  a  binding  and  conclusive 
authority  upon  another.  It  may  be  conceded  that  an  opinion 
expressed  by  those  who  are  exercising  a  quasi-judicial  function 
will  always  be  entitled  to  respect  and  consideration  ;  but  it  cannot 
claim  the  authority  of  a  final. decision  upon  any  particular  point 
of  law,  in  the  same  manner  as  a  judicial  determination  of  the 
House  sitting  as  a  tribunal  of  ultimate  appeal  from  the  judg- 
ments and  decrees  of  the  Courts  of  law  and  equity."  And  Lord 
Colonsay  said  (3) :  It  was  strongly  pressed  upon  us  that  the 
decision  in  the  Devon  Case  (4)  is  a  precedent  which  must  be 
followed  in  all  future  cases.  I  think  that  argument  was  ]3ressed 
rather  too  far.  While  I  think  that  such  a  precedent  is  not  to  be 
lightly  disregarded,  but,  on  the  contrary,  is  entitled  to  the  greatest 
consideration  and  respect,  I  do  not  look  upon  it  in  tbe  same  light 
as  a  decision  of  the  House  sitting  as  a  Court  of  law.  It  is,  no 
doubt,  when  accepted  by  the  House,  conclusive  in  the  particular 
case,  but,  for  the  reasons  assigned  by  my  noble  and  learned  friend, 
it  is  not  binding  on  future  committees  or  on  the  House  in  all 
future  cases.  The  noble  and  learned  lords  who  pronounced  that 
decision  were  not  making  a  rule  for  any  other  case ;  and,  even  if 
they  had  thought  otherwise,  which  I  do  not  think  they  did,  I 
could  not  have  concurred  in  the  opinion  that  an  error  (if  it  was  an 
error)  into  which  one  Committee  for  Privileges  had  fallen  was  to 
be  perpetuated,  so  as  to  affect  all  future  cases>"  These  cases 
shew  that  this  Court,  sitting  as  it  does  as  a  Court  of  ultimate 
appeal  in  these  matters,  is  conclusively  bound  by  a  former  decision 
which  is  precisely  in  point. 

[BoviLL,  C.J.    The  Queen's  Bench  is  the  Court  of  ultimate 

(1)  Law  Eep.  4  H.  L.  126.  (3)  Law  Eep.  4  H.  L.  at  p.  169. 

(2)  Law  Eep.  4  H.  L,  at  p.  147.  (4)  2  Dow.  &  CI.  200. 
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appeal  in  sessions  cases,  and  yet  they  have  constantly  overruled  I873 
former  decisions.    Suppose  an  omission  to  refer  in  argument  to  an  Hadfiei  d  ? 
Act  of  Parliament  which  was  conclusive  of  the  matter,  and  the 
decision  were  consequently  pronounced  in  opposition  to  the  express 
enactment,  could  it  be  said  that  the  Court  must  nevertheless  persist 
in  upholding  their  erroneous  judgment  ? 

Grove,  J.    The  House  of  Lords  itself  might  forget  a  statute.] 

In  such  a  case  it  would,  as  Lord  Campbell  says,  in  Beamish  v. 
Beamish  {!),  be  a  misfortune,  which  could  only  be  remedied  by  the 
Legislature  itself. 

[BoviLL,  C.J.  This  Court  has  on  numerous  occasions  departed 
from  prior  decisions.  The  judgment  in  Cooh  v.  Sumter  (2)  was 
inconsistent  with  several  earlier  cases.  Heartley  v.  Banks  (3)  and 
Freeman  v.  Gainsford  (4)  are  virtually  overruled  by  Boheris  v. 
Percival.  (5)  And  Co^pland  v.  Bartlett  (6)  and  Beamish  v. 
Stoke  (7)  are  also  virtually,  if  not  in  terms,  overruled  by  Bol- 
lesion  v.  Cojpe.  (8)]  ' 

Section  66  of  6  Yict.  c.  18  enacts  ^'  that  every  judgment  or  deci- 
sion of  the  Court  shall  be  final  and  conclusive  in  the  case  upon  the 
point  of  law  adjudicated  upon,  and  shall  be  binding  upon  every 
committee  of  the  House  of  Commons  appointed  for  the  trial  of 
any  petition  complaining  of  an  undue  election  or  return  of  any 
member  or  members  to  serve  in  Parliament." 

[Brett,  J.    Final  and  conclusive  in  the  case.    That  does  not 
much  fortify  the  argument.] 

Upon  the  principal  question  the  following  authorities  were  re- 
ferred to: — Gilbert  on  Uses,  88;  2  Sanders  on  Uses,  55;  Com. 
Dig.  Attornment  (A.)  ;  1  Cruise,  Dig.  386 ;  Gale  on  Easements, 
3rd.  ed.  23;  Barker  y.  Keate  (9);  Anonymous  (10);  Lutwich  v. 
Mitton  (11)  ;  Cook  v.  Eerie  (12)  ;  Murray  v.  Thorniley  (13) ;  Eay- 
den  V.  Twerton.  (M) 

(1)  9  H.  L.  Cas.  at  p.  274.  (G)  G  0.  B.  18  ;  15  L.  J.  (C.  V.)  50. 

(2)  11  C.  B.  (N.S.)  33;  31  L.  J.  (7)  11  C.  B.  29;  21  L.  J.(ar.)  9. 
(0.  r.)  54.                               '  (8)  Law  Rep.  6  C.  P.  292. 

(3)  5  C.  B.  (N.S.)  40;  28  L.  J.         (9)  1  Mod.  263;  2  Mod.  249. 
(C.  P.)  144.  (10)  Cro.  Eliz.  46. 

(4)  11  C.  B.  (N.S.)  68 ;  34  L.  J.        (11)  Cro.  Jac.  604. 
(CP.)  95.  (12)  2  Mod.  138. 

(5)  18  0.  B.  (N.S.)  36;  34  L.  J.        (13)  2  O.B.  217  ;  15  L.  J.  (C.  P.)  155. 
(C.  P.)  84.  (14)  4  C.  B.  1 ;  16  L.  J.  (C.  P.)  88. 
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1873  BoviLL,  O.J.  In  this  case  the  revising  barrister  allowed  the 
Hadfibld's  vote  of  Joseph  Hadfield,  although  there  had  been  no  actual  per- 
Case.  ception  by  him  of  the  rent-charge  in  respect  of  which  he  claimed, 
for  the  period  mentioned  in  the  Act  of  Parliament,  The  conten- 
tion on  the  part  of  the  respondents  was  that  Hadfield  was  entitled 
to  be  registered,  because  the  grant  of  the  rent-charge  operating 
under  the  Statute  of  Uses,  27  Hen.  8,  c.  10,  he  was,  by  force  of 
that  statute,  as  soon  as  the  grant  was  made,  in  actual  possession 
within  the  meaning  of  s.  26  of  2  Wm.  4,  c.  45.  That  section  enacts 
that  no  person  shall  be  registered  as  a  county  voter  in  any  year 
in  respect  of  his  estate  or  interest  in  any  lands  or  tenements,  as  a 
freeholder,  &c.,  unless  he  shall  have  been  "  in  the  actual  possession 
thereof,  or  in  the  receipt  of  the  rents  and  profits  thereof "  for  his 
own  use  for  six  calendar  months  at  least  next  previous  to  the  last 
day  of  July  in  such  year.  A  rent-charge  is  a  tenement "  within 
that  section.  The  cases  of  Murray  v.  Thorniley  (1)  and  Hayden 
V.  Twerton  (2)  decided  that  actual  possession"  in  that  section 
means  a  possession  in/ac^,as  contradistinguished  from  a  possession 
in  laWf  and  therefore  that  the  grantee  of  a  rent-charge  was  not 
entitled  to  be  registered  unless  he  had  been  in  the  actual  receipt 
of  it  for  six  months  before  the  last  day  of  July.  It  was,  however, 
decided  in  Heelis  v.  Blain  (3),  that,  where  the  grant  operates  by 
force  of  the  Statute  of  Uses,  the  grantee  is  in  actual  possession  of 
the  rent-charge  as  soon  as  the  grant  is  executed.  We  were  strongly 
pressed  in  the  course  of  the  very  able  argument  of  Mr.  Herschell 
to  hold  that  the  decision  in  Heelis  v.  Blain  (3)  was  not  warranted 
in  point  of  law ;  and  I  must  confess  he  has  shewn  many  reasons 
which,  if  the  matter  had  been  res  integra,  might  have  induced  me 
to  come  to  a  conclusion  different  from  that  at  which  the  Court 
arrived  in  that  case.  Upon  the  first  view,  the  statute  certainly 
does  seem  to  point  to  some  actual  possession  in  addition  to  the 
grant  itself ;  but  Heelis  v.  Blain  (3)  decided  that  actual  perception 
of  the  rent  charge  was  not  necessary  where  the  grant  was  one 
which  took  effect  by  virtue  of  the  Statute  of  Uses.  The  question 
we  have  now  to  decide  is,  whether  we  are  to  abide  by  Heelis  v. 
Blain  (3)  or  to  lay  down  a  different  rule. 

(1)  2C.B.217;  15  L.  J.  (CP.)  155.        (3)  18  C.  B.  (N.S.)  90;  34  L.  J. 

(2)  4  0.  B.  1 ;  16  L.  J.  (C.  P.)  88.      (0.  P.)  88. 


VOL.  VIIL] 


PIILABY  TEBM,  XXXVI  VICT, 


313 


On  the  part  of  the  appellant  it  was  contended  that,  inasmuch  1873 
as  there  is  no  appeal  from  the  decisions  of  this  Court  in  matters  hadfield'! 
relating  to  the  registration  of  voters,  we  ought  not  to  hold  our- 
selves  bound  by  a  previous  case  which  can  be  shewn  to  have  been 
erroneously  decided.  On  the  other  hand,  it  was  insisted  that,  this 
Court  being  upon  the  particular  subject  a  Court  of  ultimate  appeal, 
its  decisions  are  final  and  ought  not  to  be  overruled.  Unfortu- 
nately the  Courts  are  frequently  placed  in  considerable  difficulty 
in  determining  what  is  the  true  meaning  of  a  statute.  From  the 
mode  in  which  Acts  of  Parliament  are  framed  and  altered  in  passing 
through  the  Houses  of  Parliament,  they  must  necessarily  be  some- 
times difficult  to  interpret ;  and,  especially  in  the  exercise  of  a 
newly-created  jurisdiction,  fresh  circumstances  will  from  time  to 
time  arise  which  render  it  next  to  impossible  to  preserve  strict 
uniformity  of  decision.  In  Bolleston  v.  Co^e  (1)  the  Court  found 
itself  compelled  to  elect  by  which  of  two  previous  cases  it  should 
hold  itself  bound. 

I  should  be  sorry  to  lay  it  down  as  a  rule  that  this  Court  cannot 
depart  from  a  previous  decision,  especially  where  it  can  be  shewn 
that  there  has  been  an  omission  to  cite  an  earlier  authority,  or  a 
clear  mistake  in  its  application ;  and  I  do  not  concede  that  w^e  are 
absolutely  bound  to  adhere  to  our  decisions  in  the  same  manner  as 
the  House  of  Lords  considers  itself  bound.  There  is  no  parallel 
between  the  two  cases.  The  decisions  of  the  House  of  Lords  as 
the  supreme  Court  and  Court  of  ultimate  appeal,  are  decisions  upon 
the  law  not  pronounced  simply  by  lawyers,  but  by  the  whole 
House  of  Peers  ;  for  it  is  only  in  modern  times  that  they  are  pro- 
nounced by  a  select  number  of  the  members  of  the  House.  The  law 
seems,  from  the  cases  referred  to,  to  be  clearly  settled  that  decisions 
of  the  Lords  are  final  and  binding  on  the  House  itself  in  future 
cases.  That  principle,  however,  has  never  been  applied  to  the  supe- 
rior Courts  of  Westminster  in  cases  where  they  have  a  peculiar  juris- 
diction ;  for  instance,  in  the  Queen's  Bench  on  appeals  from  quarter 
sessions,  in  the  Exchequer  in  matters  of  re  venue,  and  in  this  Court  on 
appeals  under  the  Eegistration  Acts,  and  in  matters  arising  under 
the  Eailway  and  Canal  Traffic  Act.  Wherever  a  ncw^  jurisdiction 
is  given  to  the  Courts,  some  time  must  necessarily  elapse  before 
(I)  Law  Hep.  G  C.  V.  'l^Vl, 


314 


COUET  OF  COMMON  PLEAS. 


[L.  E. 


1873  tlie  law  can  be  settled;  and  great  inconvenience  and  mischief 
Hadfield's  would  result  in  such  cases,  where  there  is  no  appeal,  if  the  Courts 

Case.  ^^^.^  absolutely  bound  by  their  decisions,  though  manifestly 
erroneous.  I,  therefore,  hold  that  we  are  fully  at  liberty  to  re- 
consider any  decision  which  may  have  been  come  to  upon  these 
Acts  of  Parliament,  and  do  not  consider  that  we  are  at  all  con- 
cluded by  the  case  of  Heelis  v.  Blain.  (1)  But  it  seems  to  me 
that  we  ought  to  act  upon  it  until  it  has  most  clearly  been 
made  out  to  be  wrong.  Mr.  Herschell  undertook  to  shew  that  it 
could  not  be  supported  in  point  of  law,  and  that  the  adoption  of 
it  would  lead  to  great  inconvenience.  ISTow,  if  the  question  were 
one  of  general  importance,  and  the  decision  of  it  might  affect 
titles  or  the  practice  of  conveyancers,  I  should  have  thought  it 
ought  to  be  approached  with  great  caution.  But  all  that  we  have 
on  the  present  occasion  to  consider  is  what  is  the  effect  of  the 
Statute  of  Uses  as  applicable  to  the  interpretation  of  s.  26  of  the 
Eeform  Act  of  1832.  Eeelis  v.  Blain  (1)  was  a  decision  upon 
that  point  alone.  The  question  was,  whether  the  grantee  of  a 
rent-charge  under  the  Statute  of  Uses  could  be  said  to  be  in  actual 
possession  of  the  rent-charge  as  soon  as  the  deed  was  executed, 
within  the  intent  and  meaning  of  s.  26.  The  Court  were  of 
opinion  that  he  could.  In  their  judgment  they  rely  on  Anon.  (2), 
Bacon's  Keadiugs  on  the  Statute  of  Uses,  Butler's  Kote  to  Co.  Litt. 
315.  a.,  and  Burton's  Compendium,  §  1116.  But  unfortunately  there 
are  several  other  authorities  cited  by  Mr.  Herschell  which  were  not 
brought  to  the  attention  of  the  Court.  It  would,  of  course,  have 
been  more  satisfactory  if  those  authorities  had  been  fully  considered 
upon  that  occasion  ;  and  I  must  say  for  myself  that  the  argument 
of  Mr.  Herschell  has  considerably  shaken  my  confidence  in  the 
decision  of  Heelis  v.  Blain  (1).  But,  to  warrant  us  in  departing 
from  that  decision,  it  was  necessary,  not  merely  to  raise  a  doubt, 
but  to  shew  conclusively  that  it  was  a  wrong  decision.  Has,  then, 
the  argument  gone  that  length  ?  I  am  of  opinion  that  it  has  not. 
The  Statute  of  Uses  has  always  been  considered  to  give  a 
possession  which  for  some  purposes  was  to  be  treated  as  actual 
possession.  The  most  ordinary  case  of  constructive  actual  pos- 
session under  the  statute  was  the  case  of  a  lease  and  release. 
,      (1)  18  C.  B.  (N.S.)  90  ;  34  L.  J.  (CP.)  88.  (2)  Cro.  Eliz.  46. 


VOL.  YIIL] 


HILABY  TEEM,  XXXYI  VICT. 


315 


Treating  of  tliis  description  of  conveyance,  which  was  resorted  to  1873 
for  the  purpose  of  evading  the  Statute  of  Uses,  Mr.  Preston,  Hat^fiel 
2  Preston  on  Conveyancing,  219,  says  :  "By  the  common  law,  and 
till  the  statute  for  the  amendment  of  the  law  (1),  attornment  of 
the  particular  tenant  was  essential  to  the  validity  of  the  grant ; 
and  the  tenant  might  in  many  cases  withhold  attornment,  or  the 
grantor  or  grantee  might  die  before  attornment  had  taken  place. 
Each  of  these  events  would  defeat  the  grant ;  for,  unless  attorn- 
ment was  obtained  in  the  lifetime  of  the  grantor  and  also  of  the 
grantee,  the  grant  became  inoperative  and  failed  of  effect.  Be- 
sides, there  was  a  notoriety  attending  livery  or  attornment  which 
must  have  been  distressing  in  transactions  of  delicacy  which  re- 
quired secrecy;  and,  in  giving  the  history  of  this  assurance 
it  is  said  this  conveyance  was  at  first  only  purposely  contrived  by 
Serjeant  Francis  Moore  at  the  request  of  the  Lord  Norris,  to  the 
end  that  some  of  his  kindred  or  near  relations  should  not  take 
notice  by  any  search  of  public  records  what  conveyance  or  settle- 
ment he  should  make  of  his  estate."  In  Barher  v.  Keate  (2),  also, 
it  is  stated  by  Lord  C.  J.  North  that  Mr.  Serjeant  Moore  was  the 
inventor  of  this  mode  of  assurance.  "  The  inconveniences  thus 
experienced  naturally  led  men  of  extensive  practice  to  contrive 
some  mode  of  conveyance  by  which  the  estate  might  be  trans- 
ferred immediately  and  without  any  interval  from  one  man  to 
another,  although  both  parties  were  at  a  distance  from  the  lands, 
and  without  even  the  necessity  of  their  meeting  for  the  purpose, 
or  their  giving  any  written  authority  to  deliver  or  receive  the 
seisin."  Noy,  who  has  always  been  considered  a  very  high  autho- 
rity, says,  Noy's  Maxims,  289 :  "  The  usual  conveyance  at  common 
law  was  by  feoJBfment,  to  which  livery  and  seisin  were  necessary, 
the  possession  being  thereby  given  to  the  feoffee ;  but,  if  there 
were  a  tenant  in  possession,  and  so  livery  could  not  be  made,  then 
the  reversion  was  granted,  and  the  particular  tenant  always 
attorned  to  the  grantee ;  and  upon  the  same  reason  it  was  that 
afterwards  a  lease  and  release  were  held  a  good  conveyance  to 
pass  an  estate ;  but  at  that  time  it  was  made  no  question  but  that 
the  lessee  was  to  be  in  actual  possession,  by  means  of  an  actual 
entry  on  the  lands,  before  the  release  was  made.  Afterwards, 
(1)  4  Ann.  c.  IG,  s,  0.  (2)  2  jMod.  at  p.  252. 
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1873  when  uses  became  frequent,  and  settlements  to  uses  very  common, 
Hadfield^  to  prevent  the  many  inconveniences  thereby  introduced,  the 
statute  of  27  Hen.  8,  c.  10,  was  made,  by  which  the  use  was  united 
to  the  possession ;  and  after  this  statute  it  became  an  opinion  that, 
if  a  lease  for  years  were  made  upon  a  valuable  consideration  by 
the  words  '  demise,  let,  or  grant,'  a  release  might  operate  upon  it 
without  an  actual  entry  of  the  lessee,  because  the  statute  executed 
the  lease,  and  raised  a  use  presently  to  the  lessee."  Further,  at 
p.  228,  Mr.  Preston  says :  "  The  bargain  and  sale  passed  an  use, 
and  the  use  was  executed  by  the  stat.  of  27  Hen.  8,  for  trans- 
ferring uses  into  possession,  and  the  use  became  a  term,  in  other 
words,  an  actual  estate,  and  the  bargainee  was,  without  entry,  pre- 
cisely in  the  same  circumstances  as  a  lessee  at  the  common  law 
was  after  entry  or  attornment,  with  the  difference  only  that  a  bar- 
gainee could  not  maintain  tresspass  (1)  for  any  injury  to  the  pos- 
session until  he  had  actually  entered ;  but  this  was  a  circumstance 
which,  though  it  affected  the  remedy  for  injuries  to  the  possession, 
was  not  of  any  importance  in  the  consideration  of  the  principles 
on  wdiich  the  doctrine  of  releases  in  enlargement  of  a  vested  estate 
for  years  depended." 

In  Barker  v.  Keat  (2),  in  the  29  Car.  2,  a  special  verdict 
referred  to  the  Court  whether  there  was  a  good  tenant  to  the 
praecipe  or  not,  which  was  made  by  a  bargain  and  sale,  but  no 
money  paid,  nor  any  rent  reserved  but  that  of  a  peppercorn,  to 
be  paid  at  the  end  of  six  months,  upon  demand,  and  the  release 
and  grant  of  the  reversion  thereupon  was  only  "  for  divers  good 
considerations."  The  question  was,  "  If  this  lease,  upon  which  no 
rent  was  reserved  but  that  of  a  peppercorn,  be  executed  by  the 
Statute  27  Hen.  8,  c.  10,  of  Uses,  or  not.  If  it  be,  then  there  is 
no  need  of  the  entry  of  the  lessee,  for  the  statute  will  put  him  in 
actual  possession,  and  then  the  inheritance,  by  the  release  or  grant 
of  the  reversion,  will  pass.  But,  if  this  lease  be  not  within  the 
statute,  because  no  use  can  be  raised  for  want  of  a  consideration, 
then  it  must  be  a  conveyance  at  the  common  law,  and  so  the  lessee 
ought  to  make  an  actual  entry,  as  was  always  usual  before  the 
making  of  the  statute."    And  the  judgment  of  the  Court  was 

(1}  Citing  Lutwicli  v.  Mitton,  Cro.  Jac.  604: ;  Green  v.  Wallwin,  Noy.  73. 

(2)  2  Mod.  249, 
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*'that  tlie  word  ^ grant'  in  the  lease  will  make  the  land  pass  by  1873 
way  of  use ;  that  the  reservation  of  a  peppercorn  was  a  good  con-  hadt-ield's 
sideration  to  raise  an  use  to  support  a  common  recovery;  that 
this  lease  being  within  the  Statute  of  Uses,  there  was  no  need  of 
an  actual  entry  to  make  the  lessee  capable  of  the  release,  for,  by 
virtue  of  the  statute,  he  shall  be  adjudged  to  be  in  actual  posses- 
sion, and  so  a  good  tenant  to  the  praecipe."  In  all  the  ordinary 
forms  of  conveyance  by  lease  and  release  since  that  case,  the  bar- 
gainee under  the  lease  for  a  year  has  always  been  treated  and 
described  as  being  in  actual  possession.  Therefore,  here  were  two 
purposes  for  which,  during  a  period  of  two  or  three  centuries, 
the  statute  has  been  held  to  give  the  actual  ^possession.  It  has 
been  held  that  the  statute  did  not  give  such  a  possession  as  to 
enable  the  grantee  to  maintain  trespass  at  the  common  law: 
Geanj  v.  Bearcroft  (1);  but  it  has  been  held  that  he  might 
maintain  an  assize :  Anonymous.  (2) 

If  we  were  to  go  through  and  attempt  to  reconcile  the  subtle- 
ties of  this  branch  of  the  law,  we  should  be  embarking  on  a  task 
which  is  manifestly  hopeless.  For  some  purposes  the  statute 
does,  and  for  others  it  does  not,  give  the  actual  possession.  No 
case  has  been  found  which  shews  distinctly  what  is  the  effect  of 
the  statute  for  conveyancing  purposes  or  the  vesting  of  estates. 
Under  these  circumstances,  the  question  arises  whether  we  can 
clearly  arrive  at  the  conclusion  that  the  Court  in  Eeelis  v.  Blain  (3) 
were  wrong  in  holding  that  the  Statute  of  Uses  did  give  the 
grantee  the  '^actual  possession"  of  the  rent-charge  within  the 
meaning  of  s.  26  of  the  Eeform  Act  of  1832.  Probably,  if  the 
matter  had  been  res  nova,  I  should  have  held  that  actual  posses- 
sion meant  what  the  words  import.  But,  under  the  circumstances, 
I  do  not  find  sufficient  reasons  for  saying  that  a  decision  which 
has  been  acted  upon  and  has  regulated  the  franchise  for  so  many 
years,  and  which  has  not  been  interfered  with  by  the  legislature 
who  have  had  the  subject  before  them,  and  have  legislated  upon 
it  since  that  decision,  ought  now  to  be  departed  from. 

Upon  the  whole,  therefore,  I  am  content  to  abide  by  the  deci- 


(1)  Carter,  57,  GG. 

(2)  Cro.  Eliz.  4G. 


(3)  18  C.  B.  (N.S.)  00 ;  34  L.  J. 
(C.r.)  88. 
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1873      sion  in  EeeJis  v.  Blain  (1),  and  to  hold  tliat  this  appeal  ought  to  be 

Habfieid's  dismissed,  but  without  costs. 
Cas!;;. 

Beett,  J.  The  question  is  whether  the  claimant  had  been  in 
''actual  possession"  of  this  rent-charge  for  the  six  months  pre- 
scribed by  s.  26  of  2  Wm.  4,  c.  45.  It  is  said  that  he  had,  be- 
cause by  force  of  the  Statute  of  Uses  he  was  in  actual  possession 
from  the  execution  of  the  grant ;  and,  unless  we  are  prepared 
to  overrule  Seelis  v.  Blain  (1),  that  contention  is  right.  It  has 
therefore  been  urged  on  the  part  of  the  appellant  that  that  case 
ought  to  be  overruled.  On  the  other  hand,  it  has  been  contended 
on  the  part  of  the  respondents,  that  this  Court  cannot  overrule 
its  former  decision ;  and  this  upon  two  grounds,  first,  because  it  is 
the  Court  of  ultimate  appeal  with  reference  to  this  part  of  its 
jurisdiction,  and,  secondly,  by  reason  of  s.  66  of  6  Yict.  c.  18,  which 
enacts  that  every  judgment  or  decision  of  the  Court  ''shall  be  final 
and  conclusive  in  the  case  upon  the  point  of  law  adjudicated  upon, 
and  shall  be  binding  upon  every  committee  of  the  House  of  Com- 
mons appointed  for  the  trial  of  any  petition  complaining  of  an 
undue  election  or  return  of  any  member  to  serve  in  Parliament." 
As  to  the  first  ground,  cases  have  been  referred  to  for  the  purpose 
of  shewing  that  the  House  of  Lords  will  not  overrule  its  own 
decisions.  I  doubt  very  much  whether,  if  it  were  shewn  clearly 
that  a  former  decision  proceeded  upon  erroneous  principles,  it 
would  not  be  competent  to.  the  House  in  another  case  to  reconsider 
the  matter.  But,  be  that  as  it  may,  I  think  this  Court  is  bound  to 
administer  the  law  as  it  exists  at  the  time  when  the  particular 
judgment  is  delivered.  I  abide  by  what  I  said  in  Orme^s  Case  (2), 
viz.  that  this  Court  is  bound  to  adhere  loyally  to  former  decisions 
unless  clearly  satisfied  that  they  are  wrong.  But,  if  we  are  satis- 
fied that  a  former  decision  is  clearly  wrong,  and  not  warranted  by 
law,  w^e  ought  not  blindly  to  follow  it :  and  I  am  satisfied  that  the 
Court  has  acted  upon  that  principle  on  more  than  one  occasion. 
Neither  do  I  think  that  the  words  of  s.  66  help  the  respondent's 
argument.  The  judgment  is  to  be  final  in  the  case  in  which  it  is 
given. 


(1)  18  G.  B.  (N.S.)  90 ;  34  L.  J.  (CP.)  88. 


(2)  Ante,  at  p.  299. 
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The  case  of  Seelis  v.  Blain  (1)  decides  that  the  phrase  "  actual  I87a 
possession  "  in  s.  26  of  the  Keform  Act  of  1832  must  have  the  same  iiadfield's 
meaning  ascribed  to  it  as  the  word  "  possession  "  in  the  Statute  of 
Uses.    The  authorities  to  which  my  Lord  has  referred  shew  by  a 
continuous  and  general  interpretation  of  conveyancers  and  courts 
that  the  possession  spoken  of  in  the  Statute  of  Uses  is  to  be 
deemed  to  be  an  actual  possession ;  and  that  that  is  so  not  only 
in  the  case  of  a  rent,  but  also  in  the  case  of  land.    In  the  case  of 
land  I  see  no  great  difficulty.    The  actual  possession  deemed  to  be 
given  by  the  Statute  of  Uses  for  the  purpose  of  the  conveyance 
may  be  shewn  by  some  visible  act  to  have  been  got  rid  of,  or  to 
have  ceased  immediately,  or  at  some  time  within  six  months.  In 
the  case  of  a  rent-charge,  if  the  rent  were  assigned  within  the  six 
months,  the  right  to  be  registered  would  be  visibly  gone.    It  may 
be  that  the  mere  abstaining  from  receiving  the  rent  when  due 
would  be  evidence  of  the  grantees  having  ceased  to  be  possessed. 
But  it  seems  to  me  that,  the  actual  possession  of  the  rent-charge 
being  once  in  the  grantee  by  force  of  the  Statute  of  Uses,  it  must 
from  its  nature  be  taken  to  remain  in  him  until  some  rent  be  due 
and  be  not  received,  or  until  he  has  done  some  act  to  divest  it. 
It  seems  to  me  that  that  is  the  substantial  ground  upon  which 
Heelis  v.  Blain  (1)  proceeded ;  I  think  it  is  impossible  to  say  that 
it  is  clearly  wrong,  and  so  far  from  saying  that,  paying  the  judges 
who  decided  that  case  the  deference  which  is  due  to  their  great 
learning  and  ability,  I  am  wholly  unprepared  to  say  that  the 
decision  was  in  fact  wrong.    I  admit  that  this  is  an  anomalous 
decision  with  regard  to  the  Franchise  Acts ;  but  that  is  the  result 
of  the  construction  which  has  for  so  many  years  been  put  by  con- 
veyancers upon  the  Statute  of  Uses,  and  must  remain  until  the  legis- 
lature interferes.    The  decision  of  the  revising  barrister  must  be 
affirmed. 

Grove,  J.  I  am  of  the  same  opinion,  though  I  must  candidly 
admit  that,  if  the  question  now  came  before  rae  for  the  first  time, 
reading  the  18th  and  26th  sections  of  tlie  Eeform  Act  together,  I 
should  have  inclined  to  hold  that  "  actual  possession  "  meant  some- 
thing which  was  capable  of  demonstration,  and  not  a  mere  parch- 
(1)  18  C.  B.  (N.S.)  90;  34  L.  J.  (CP.)  88. 
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1873  ment  title.  In  Murray  v.  Thorniley  (1)  Tindal,  C.J.,  in  delivering 
Hadfield's  the  judgment  of  the  Court,  says :  "  The  question  turns  upon  the 
meaning  of  the  words  *  actual  possession;'  and  we  think  those 
words  mean  a  possession  in  fact,  as  contradistinguished  from  a 
possession  in  law;  and  that  as  the  possession  in  fact  of  a  rent- 
charge  must  be  the  actual  manual  receipt  of  the  rent  itself,  or 
some  part  of  it,  or  of  something  in  lieu  of  it,  so  there  could  be  no 
such  possession  in  fact  in  this  case,  where  the  first  payment  of  the 
rent  did  not  become  due  until  after  the  expiration  of  the  month  of 
July,  and  where  nothing  whatever  took  place  but  the  mere  exe- 
cution of  the  deed."  And,  after  referring  to  Littleton,  §  235, 
Com.  Dig.  Seisin  (C)  and  (D.),  and  Co.  Litt.  15*  b.,  the  learned 
Chief  Justice  proceeds:  '*The  actual  possession  of  rent  being, 
therefore,  a  well-known  legal  phrase  or  expression,  the  legislature 
cannot  be  taken  to  have  used  it  in  any  other  than  such  well-known 
sense,  that  is,  as  contradistinguished  from  such  possession  in  law, 
or  right  to  the  rent-charge,  as  the  bare  delivery  of  the  deed  of 
grant  would  confer."  If  that  learned  judge  had  had  before  him 
these  two  cases  which  have  been  discussed  before  as  at  such  great 
length,  he  would  hardly  have  used  the^  expression  "  well-known." 
The  authorities  shew  that  actual  possession  "  has  been  used  in  a 
variety  of  senses.  But  for  the  subtlety  of  conveyancers,  the  spirit 
and  the  words  of  the  Statute  of  Uses  would  seem  to  be  clear  and 
intelligible.  The  object  of  that  statute  was  to  prevent  there  being 
an  apparent  owner  put  forward,  whilst  a  real  and  beneficial  owner 
remained  behind.  We  have  seen  what  ingenuity  was  exercised  to 
defeat  that  object.  I  cannot  therefore  say  that  the  decision  in 
Heelis  v.  Blain  (2)  was  wrong,  seeing  that  the  expression  "  actual 
possession  "  has  on  various  occasions  received  a  legal  construction 
which  is  consistent  with  it.  I  agree  also  that  the  Court  should  use 
the  utmost  circumspection  in  overruling  a  case  which  has  been 
acted  upon  for  several  years,  and  especially  after  subsequent  legis- 
lation upon  the  subject,  which  has  left  the  decision  untouched. 
There  should  be  overwhelming  reasons  for  the  adoption  of  such  a 
course.  The  words  of  s.  66  of  6  Vict.  c.  18,  do  not  mean  that  the 
decisions  of  this  Court  on  these  appeals  shall  be  final  and  con- 

(1)  2  C.  B.  at  pp.  223,  4. 
(2)  18  C.  B.  (N.S.)  90 ;  34  L.  J.  (CP.)  88. 


VOL.  VIII.] 


HILARY  TEEM,  XXXVI  VICT. 


321 


elusive  to  all  intents  and  purposes,  but  merely  that  the  judgment  1873 

shall  be  final  and  conclusive  in  the  particular  case.  Hadfield's 

Case. 

Denman,  J.    I  am  of  the  same  opinion.    The  great  question 
which  has  been  argued  before  us  is,  what  is  the  meaning  of  the 
words  "  actual  possession  "  in  s.  26  of  the  Keform  Act,  when  applied 
to  a  rent-charge  created  by  a  deed  operating  under  the  Statute  of 
Uses.    I  agree  that  "actual  possession"  in  this  section  means  a 
possession  in  fact ;  yet  there  are  many  cases  in  the  books  in  which 
^'  actual "  has  been  held  to  mean  "  constructive,"  as  in  Gladstone  v. 
PadwicJc  (1),  where  a  seizure  under  a  fi.  fa.  of  goods  of  the  debtor 
in  a  mansion-house  was  held  to  be  an  actual  seizure  of  goods  of 
the  debtor  at  a  farm-house  in  his  occupation  about  a  mile  distant, 
within  the  meaning  of  19  &  20  Vict.  e.  97,  s.  1.    Where  we  are 
dealing  with  a  rent-charge,  which  is  an  incorporeal  hereditament, 
actual  possession  can  hardly  mean  actual  manual  possession.  That 
being  so,  we  have  here  to  guide  us  a  case  decided  upon  this  very 
statute,  viz.  Heelis  v.  Blain.  (2)    ISTot  only  is  that  a  decision'^upon 
the  very  point,  but  it  was  come  to  before  the  last  legislation  upon 
the  subject  of  the  franchise.    The  legislature  must  be  assumed  to 
have  been  cognizant  of  it ;  and  we  must  hold  ourselves  bound  by 
it  unless  conclusively  satisfied  that  it  is  wrong.    Now,  I  must  say 
it  is  by  no  means  clear  to  my  mind,  notwithstanding  the  able  argu- 
ment of  Mr.  Herschell,  that,  if  I  had  had  to  decide  the  point  now 
for  the  first  time,  I  should  not  have  decided  it  in  the  same  wav. 
That  being  so,  I  do  not  think  the  case  is  one  which  we  ought  to 
decline  to  act  upon. 

Decision  affirmed. 

Attorney  for  appellant:  JoJm  Elliott  Fox,  for  Robert  Evans, 
Ashton-under-Lyne. 

Attorneys  for  respondents :  BicJcards  &  Walker y  for  W.  J.  Mellor, 
Oldham. 

(1)  Law  Rep.  6  Ex.  203.      (2)  18  C.  B.  (N.S.)  90 ;  34  L.  J.  (CP.)  88 
END  OP  REGISTRATION  CASES 

AND  OF 

HILARY  TERM,  1873. 


Vol.  VIII. 


322  [L.E. 


CAiSES 

,  DETERMINED  BY  THE 

COUET  OF  COMMON  PLEAS, 

AND  BY  THE 

COUET  OF  EXCHEQUEE  CHAMBEE 

ON  EKKOR  AND  APPEAL  FROM  THE  COURT  OF  COMMON  PLEAS,. 

IN  AND  AFTER 

EASTEE  TEEM,  XXXYI  YICTOEIA. 


1873  NICHOLS,  Appellant;  HALL,  Respondent. 

^^^^'^  Contagious  Diseases  {Animals)  Act,  1869  (32  &  33  Vict.  c.  70),  s.  75— The 

Animals  Order,  1871,  s.  19 — Neglect  to  give  notice  of  Animals^  being  diseased 
— Knowledge. 

By  tlie  Animals  Order,  1871,  made  by  the  Privy  Council  under  the  75th 
section  of  the  Contagious  Diseases  (Animals)  Act,  1869,  it  is  provided  that  every 
person  having  in  his  possession  or  under  his  charge  an  animal  affected  with  a  con- 
tagious or  infectious  disease  shall,  "  with  all  practicable  speed,  give  notice  to  a 
police  constable  of  the  fact  of  the  animal  being  so  affected  " : — • 

Held,  that  in  order  to  convict  the  person  in  possession  or  charge  of  a  diseased 
anim-al  of  an  offence  against  the  order,  it  must  be  proved  that  he  was  aware  of  the 
fact  that  the  animal  was  diseased. 

Case  stated  by  Justices  of  Buckinghamshire  under  20  &  21 
Yict.  c.  43,  the  facts  of  which  were  in  substance  as  follows  : 

At  the  petty  sessions  h olden  at  Newport  Pagnell,  in  the  county 
of  Buckingham,  on  the  2nd  of  October,  1872,  an  information  which 
had  been  preferred  by  the  respondent,  an  inspector  of  police  at 

I  Applied.    Harding  v.  Price  I 

'  [1948]  1  k.  B.  695  \ 

I  -  I  ^ 
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Newport  Pagnell,  against  the  appellant,  a  cattle  dealer,  came  on  1873 
for  hearing.    The  information  stated,  that  the  appellant  having  in  Nichols 
his  possession  certain  animals,  to  wit  five  head  of  cattle  affected  -^J^^ 
with  a  contagious  or  infectious  disorder  called  the  foot  and  mouth 
disease,  did  neglect  to  give  notice  with  all  practicable  speed  to  a 
police  constable  of  the  fact  of  the  said  animals  being  so  affected, 
contrary  to  the  provisions  of  the  Greneral  Order  of  the  Lords  of  the 
Privy  Council  relative  to  contagious  and  infectious  diseases  among 
animals.  (1) 

It  was  proved  at  the  hearing,  by  the  evidence  of  the  respondent, 
that  on  the  3rd  of  August  last  the  respondent  saw  in  a  field  in  the 
occupation  of  the  appellant  five  animals  apparently  suffering  from 
the  "  foot  and  mouth  complaint ;"  and  that  the  appellant  had  not 
given  any  notice  to  the  respondent  that  the  said  animals  were  so 
suffering.  On  the  7th  of  August,  the  animals,  which  still  remained 
in  the  same  field,  were  examined  by  a  veterinary  surgeon,  and 
founcl  to  be  suffering  from  foot  and  mouth  disease. 

It  was  contended  on  the  part  of  the  appellant,  that  before  he 
could  be  convicted  of  the  offence  alleged,  it  must  be  proved  that 
the  said  animals  were  so  affected  wdth  the  foot  and  mouth  disease 
to  his  knowledge,  and  that  there  was  no  evidence  adduced  to  prove 
that.  (2) 

The  justices  overruled  the  objection  and  convicted  the  appellant. 
It  was  stated  in  the  case  that  the  justices  found  as  a  fact  that  the 
animals  were  on  the  7th  of  August  in  the  possession  of  the  appel- 

(1)  The  order  relating  to  giving  of  tlie  fact  of  the  animal  being  so 
notice  of  animals  being  diseased,  is  the  affected.  Such  police  constable  shall 
order  of  the  20th  of  December,  1871,  forthwith  give  notice  thereof  to  the  in- 
called  the  Animals  Order,  1871,  the  spector  of  the  local  authority,  who  shall 
19th  section  of  which  provides  as  forthwith  report  the  same  to  the  local 
follows  :  "  Every  person  having  in  his  authority,  and  (except  in  the  case  of 
possession,  or  under  his  charge,  an  foot  and  mouth  disease)  to  the  Privy 
animal  (including  a  horse)  affected  with  Council." 

a  contagious  or  infectious  disease,  shall  (2)  It  was  likewise  contended,  that 

observe  the  following  rules  : —  there  was  no  sufficient  proof  that  notice 

*'  (1.)  He  shall,  as  far  as  practicable,  had  not  been  given  of  the  fact  of  the 

keep  such  animal  separate  from  animals  animals  being  diseased  ;  but  it  became 

not  so  affected.  unnecessary,  as  will  be  seen  from  the 

"  (2.)  He  shall,  with  all  practicable  judgment,  to  deal  with  this  point, 
speed,  give  notice  to  a  police  constable 

2  D  2  2 


324 


COUET  OF  COMMON  PLEAS. 


[L.  K. 


1873  lant,  and  that  they  were  suffering  with  a  contagious  or  infectious 
"^0^  disease  called  the  foot  and  mouth  disease,  and  that  the  justices 
BEall  ^^^^  unnecessary  to  prove  that  the  appellant  knew  that  the 
animals  were  so  affected,  but  that  there  was  no  evidence  before 
them  to  shew  that  the  appellant  knew  that  the  said  animals  were 
so  affected  until  he  was  served  with  a  summons  for  the  alleged 
offence. 

The  question  for  the  Court  was  whether,  in  order  to  convict  the 
appellant  of  the  said  offence  it  was  sufficient  to  prove  that  the  said 
animals  were  affected  as  aforesaid,  and  that  the  appellant  did  not 
give  notice,  without  giving  evidence  that  the  appellant  knew  that 
they  were  so  affected. 

Graham  (Baymond  with  him),  for  the  appellant.  The  words 
"  with  all  practicable  speed  "  clearly  shew  that  the  order  contem- 
plates knowledge  on  the  part  of  the  person  offending.  How  can  it 
be  practicable  that  he  should  give  notice  before  he  knows  ? 
He  cited  Emmerton  v.  Mathews  (1)  ;  Core  v.  James.  (2) 
[Keating,  J.  It  appears  to  me  that  on  the  case  as  stated  we 
must  take  it  that  the  appellant  had  no  knowledge  of  the  fact  that 
the  animals  were  affected.] 

Merewether  for  the  respondent.  The  object  of  the  statute  and 
order  is  to  prevent  the  spread  of  cattle  disease,  and  if  the  construc- 
tion suggested  on  behalf  of  the  appellant  is  correct  the  provision 
for  that  object  will  become,  practically  speaking,  ineffective.  It  is 
extremely  difficult  to  prove  knowledge  in  such  cases.  A  farmer 
has  only  to  keep  out  of  the  way  if  he  has  beasts  which  are  sus- 
pected, and  neglect  to  avail  himself  of  the  means  of  knowledge, 
and  he  cannot  be  convicted.  Suppose  the  farmer  entrusts  the 
care  of  the  beasts  to  a  bailiff  and  is  not  personally  cognizant  of 
anything  concerning  them — 

[HoNYMAN,  J.    Then  the  bailiff  will  be  liable.] 
In  Core-Y.  James  (2)  it  was  clearly  the  opinion  of  Lush  J.  that 
if  the  servant  had  had  guilty  knowledge  the  master  would  have 
been  liable;  but  there  neither  master  nor  servant  knew.  Here 
the  only  question  intended  to  be  submitted  was  whether  the  mere 

(1)  7  H.  &  K  586  ;  31  L.  J.  (Ex.)  139. 
(2)  Law  Eep.  7  Q.  B.  135. 
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fact  that  the  master  was  ignorant  is  sufficient  to  prevent  there  1873 
being  any  offence  against  the  order  by  him.    It  is  obvious  that  Nichols 
somebody  in  charge  of  the  beasts  must  have  known,  since  they  ^^^^ 
were  apparently  suffering  from  the  disease  as  early  as  the  3rd  of 
August. 

[HoNYMAN,  J.  The  case  says  nothing  about  the  knowledge  of 
any  bailiff  or  servant  of  the  appellant.  The  master  might,  perhaps, 
be  convicted  for  the  guilty  act  of  his  bailiff.  Possibly  the  justices 
might  not  have  been  far  wrong  if  on  the  facts  of  the  case  they 
had  found  that  the  appellant  did  know  that  the  beasts  were 
affected,  but  they  have  not  found  knowledge  in  anybody.  The 
bare  point  raised  for  us  is,  whether  knowledge  is  a  necessary  in* 
gredient  in  the  offence.] 

If  it  appears  that  the  beasts  were  suffering  from  the  disease,  the 
person  in  possession  ought  to  know  that  such  was  the  fact,  and  is 
to  be  treated  as  knowing. 

The  words  as  soon  as  practicable  "  only  refer  to  such  con-, 
siderations  as  the  distance  of  the  farm  from  the  place  where  the 
police  constable  may  be  stationed,  and  similar  considerations ;  nat 
to  any  question  of  knowledge. 

[HoNYMAN,  J.  Can  you  put  a  different  construction  on  the 
words  here  from  that  which  must  be  put  on  them  in  tlie  previous 
part  of  the  clause  ?  Clearly  the  person  in  possession  could  not  be 
bound  to  separate  the  diseased  beasts  from  others  until  he  knew 
they  were  diseased.] 

If  knowledge  must  be  shewn,  a  defendant  may  be  entitled  to 
say,  though  the  beasts  presented  unusual  symptoms,  I  did  not 
absolutely  know  that  they  were  suffering  from  foot  and  mouth 
disease,  because  the  symptoms  were  also  consistent  with  some 
other  disorder  which  is  very  difficult  to  distinguish  from  foot  and 
mouth  disease,  but  which  is  not  contagious ;  and  endless  difficulties 
and  uncertainties  would  be  thrown  in  the  way  of  the  working  of 
the  order. 

Keating,  J.  I  am  of  opinion  that  this  conviction  must  be 
quashed.  The  question  submitted  is  whether,  in  order  to  con- 
vict the  appellant,  it  was  sufficient  to  prove  that  the  animals  were 
affected  by  a  contagious  disease,  and  that  the  appcHant  gave  no 
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1873  notice  of  their  being  so  affected  without  evidence  that  he  knew 
Nichols  of  their  being  so  affected.  The  75th  section  of  the  Contagions 
Hall  Diseases  (Animals)  Act  provides  that  the  Privy  Conncil  may  make 
snch  orders  as  they  think  expedient,  for,  among  other  purposes, 
requiring  notice  of  the  appearance  of  any  such  disease  among 
animals."  And  it  is  further  provided  by  the  103rd  section, 
that  "  if  any  person  acts  in  contravention  of,  or  is  guilty  of  any 
offence  against,  this  Act  or  any  order  made  by  the  Privy  Council  in 
pursuance  of  the  Act,"  he  shall  be  liable  to  a  penalty  not  exceed- 
ing 20Z.  In  pursuance  of  the  75th  section,  the  Privy  Council  have 
made  an  order  which  directs  that  the  person  in  possession  or 
charge  of  the  animals  affected  with  any  contagious  disease  shall, 
"with  all  practicable  speed,"  give  notice  of  their  being  so 
affected.  It  must  be  taken  on  the  case  as  stated  that  the 
appellant  did  not  know  that  the  animals  in  question  were  diseased. 
The  magistrates  are  desirous  of  knowing  whether  the  mere  fact 
of  the  animals  being  diseased  is  sufficient  to  convict  the  person  in 
possession  of  them  or  in  whose  field  they  were,  even  if  he  were  not 
cognizant  of  the  fact.  I  am  of  opinion  that  knowledge  is  an 
essential  ingredient  of  the  offence.  I  do  not  see  how  without 
knowledge  a  person  can  fairly  be  said  to  act  in  contravention  of 
an  order  worded  as  the  one  now  before  us  is.  The  provision  is 
that  notice  is  to  be  given  "  with  all  practicable  speed."  I 
cannot  understand  how,  on  any  reasonable  construction  of  these 
words,  it  can  be  said  that  a  man  can  neglect  to  give  notice  with  all 
practicable  speed  without  knowledge  of  the  fact  of  which  he  is  to 
give  notice.  It  has  been  contended  on  behalf  of  the  respondent 
that  the  Act  is  aimed  at  the  prevention  of  a  great  public  evil,  and 
that  if  it  is  necessary  to  prove  knowledge  it  will  be  difficult  or 
impossible  to  give  effect  to  its  provisions,  and  many  cases  were 
.  suggested  in  which  the  statute  and  orders  might  be  evaded. 
There  are  two  answers  to  this  argument.  First,  this  is  a  penal 
enactment,  and  we  are  bound,  according  to  a  well-established 
principle  of  interpretation,  whatever  the  consequences,  to  construe 
it  strictly.  I  do  not  deny  that  in  construing  the  enactment  we 
are  entitled  to  take  into  consideration  its  object  and  the  sur- 
rounding circumstances,  but  I  do  not  find  any  such  ambiguity  in 
its  terms  as  would  entitle  us  to  strain  the  language  for  the  purpose 


VOL.  VIII.] 


EASTEE  TEEM,  XXXYI^VICT. 


327 


of  giving  effect  to  the  alleged  object.  I  am  quite  clear  that  the  1873 
words  of  the  order  import  the  necessity  of  knowledge  in  order  Nichols 
that  there  may  be  a  contravention  of  it.  I  will  not  refer  to  the  ^^^^ 
cases  that  have  been  cited  at  length.  The  case  of  Core  v. 
James  (1),  referred  to  by  Mr.  Graham,  is,  no  doubt,  in  favour  of 
the  view  that  knowledge  is  essential,  but  I  do  not  attach  very 
much  weight  to  that  decision  as  an  authority  governing  the 
present  case,  for  it  appears  to  me  that  each  case  of  this  sort  must 
depend  on  the  wording  of  the  particular  statute  which  may  be 
applicable  to  it.  Here,  I  think,  no  doubt  can  arise  on  the  words 
of  the  order.  Then,  with  regard  to  the  supposed  consequence 
of  our  decision,  viz.,  the  facility  with  which  the  order  may  be 
evaded,  the  answer  is,  that  the  Lords  of  the  Privy  Council  have 
it  in  their  power,  under  the  Act,  to  make  what  order  they 
may  think  expedient.  They  can  so  frame  their  orders  as  to 
prevent  all  doubt  on  the  subject  and  obviate  the  possibility  of 
evasion :  our  duty  is  only  to  construe  the  order  according  to  the 
plain  import  of  the  language  used  without  regard  to  the  con- 
sequences. ^ 

HoNYMAN,  J.    I  am  of  the  same  opinion.    I  do  not  think 

it  is  necessary  to  add  anything  to  what  has  been  said  by  my 
Brother  Keating  with  respect  to  the  present  case,  but  I  just  wish 
to  say  that  it  must  not  be  supposed  that  I  express  any  opinion  on 
the  question  whether,  if  a  farmer  went  away,  leaving  his  business 
in  charge  of  a  bailiff  or  other  servant,  he  might  not  be  responsible 
if  such  servant  knowingly  omitted  to  give  the  required  notice. 
That  question  is  not  raised  by  the  case  now  before  us. 

Conviction  quashed. 

Attorney  for  appellant:  John  Bogers,for  Stimson. 
Attorneys  for  respondent:  King  &  McMillin,  for  Tindal  & 
Baynes, 

(1)  Law  Eep.  7  Q.  B.  135. 
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COKNELL  V.  HAY. 


THE  SAME  V.  MASSEY. 


THE  SAME  V.  TOERENS. 


Company — Prospectus — Companies  Act,  1867  (30  &  31  Vict  c.  131),  s.  38 — 

Fraud — Non-disclosure  of  Contracts  made  hy  Promoters  or  Directors. 

The  38th  section  of  the  Companies  Act,  1867  (30  &  31  Vict.  c.  131),  which 
provides  for  the  disclosure  in  the  prospectus  of  a  company  of  certain  particulars 
with  regard  to  the  class  of  "contracts  specified  in  the  section,  is  applicable  only  for 
the  protection  of  shareholders  in  the  company,  and  creates  no  statutory  duty 
towards  bondholders  of  the  company  or  others  for  breach  of  which  an  action  on 
the  statute  will  lie : — 

Qusere,  as  to  the  nature  of  the  contracts  to  which  the  provision  is  applicable. 

Semhie,  per  Honyman,  J.,  that  the  section  creates  no  statutory  cause  of  action, 
but  merely  amounts  to  a  declaration  that,  as  between  shareholders  and  those 
issuing  the  prospectus,  the  latter  shall  be  deemed  to  have  acted  fraudulently, 

FiKST  count  of  the  declaration  in  the  action  against  Hay  stated 
that  the  defendant  was  a  director  of  the  Canadian  Oil  Works 
Corporation,  Limited,  and  before  the  issue  of  the  said  prospectus 
hereinafter  mentioned  the  promoters  of  "the  said  corporation  had 
entered  into  a  contract  or  contracts  with  the  defendant  and  certain 
other  persons  that,  in  consideration  of  the  defendant  and  the 
said  persons  consenting  to  allow  their  names  to  appear  in  the 
prospectus  of  the  said  corporation  and  otherwise  as  directors  of  the 
said  corporation,  the  promoters  would  pay  to  the  defendant  and 
the  said  persons  a  large  sum  each  in  cash  or  fully  paid- 
up  shares  of  the  said  corporation :  that  the  said  contract  or  con- 
tracts were  not  specified  upon  the  prospectus  of  the  said  corpora- 
tion, nor  in  any  way  mentioned  therein ;  and  the  defendant  knew 
of  the  said  contract  or  contracts,  and  knowingly  issued  the  said 
prospectus  with  the  fraudulent  intent  to  induce  the  plaintiff  and 
others  to  take  bonds  of  the  said  corporation.  And  the  plaintiff 
took  divers  such  bonds  on  the  faith  of  the  said  prospectus,  with- 
out having  had  notice  of  the  said  contract  or  contracts.  And 
by  reason  of  the  aforesaid  fraud  of  the  defendant,  the  plaintiff 
has  lost  the  value  of  the  said  bonds  and  has  been  otherwise 
damnified. 

Pleas  to  the  first  count:  3.  That  the  said  contracts  were  not 
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subject  to  adoption  by,  or  binding  upon,  the  directors  or  the  said  

corporation.  Cornell 

4.  That  the  said  contracts  were  not  contracts  entered  into  by  the  Hay. 
said  promoters,  or  the  defendant,  or  the  said  other  persons  as 
agents  for  or  on  behalf  of  the  said  corporation,  nor  were  they 
binding  on  or  subject  to  adoption  or  ratification  by  the  directors  or 

the  said  corporation,  or  intended  so  to  be. 

5.  That  the  plaintiff  was  not  a  person  who  took  shares  in  the 
said  corporation. 

Demurrer  to  the  1st  count  of  the  declaration. 
Demurrer  to  the  3rd,  4th,  and  5th  pleas. 
Joinders  in  demurrer. 

The  pleadings  in  the  other  two  actions  were  substantially 
similar,  except  that  the  declaration  was  against  Massey  as  a  trustee 
of  the  company,  not  as  a  director.  (1) 

Sir  J.  D.  Coleridge,  A.G-.  (Reid  with  him),  for  the  plaintiff  in 
the  respective  actions  : — 

The  first  count  of  the  declarations  in  these  actions  discloses  the 
breach  of  a  statutory  duty  by  the  defendant,  by  which  damage 
was  caused  to  the  plaintiff.  The  fact  that  the  plaintiff  is  a  bond- 
holder, and  not  a  shareholder,  does  not  affect  the  right  of  action. 
The  section  is  clearly  divisible  into  two  parts.  The  latter  part, 
no  doubt,  contains  a  provision  solely  applicable  to  the  case  of 
shareholders,  and  provides  that  a  certain  specified  effect  shall 
follow  from  a  breach  of  the  duty  created  by  the  former  part  of  the 
section  in  their  case ;  but  the  former  part  taken  alone  is  an  enact- 
ment of  an  express  statutory  duty.  Consequently,  assuming  the 
contract  not  disclosed  to  have  been  within  the  section,  the  de- 

(1)  The  38tli  section  of  the  Com-  adoption  by  the  directors  or  the  com- 
panies Act,  1867  (30  &  ol  Vict.  c.  131),  pany,  or  otherwise ;  and  any  prospectus 
enacts  as  follows  :  "  Every  prospectus  or  notice  not  specifying  the  same  shall 
of  a  company  and  every  notice  inviting  lie  d.eemed  fraudulent  on  the  part  of 
persons  to  subscribe  for  shares  in  any  the  promoters,  directors,  and  officers  ot 
joint-stock  company  shall  specify  the  the  company  knowingly  issuing  the 
dates  and  the  names  of  the  ]iarties  to  any  same  as  regards  an}''  person  taking 
contract  entered  into  by  the  company  shares  in  the  company  on  the  faith  of 
or  the  promoters,  directors,  or  trustees  such  prospectus,  unless  he  shall  have 
thereof  before  the  issue  of  such  pro-  had  notice  of  such  contract." 
spcctiis  or  notice,  whether  subject  to 
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1873  fendants  Lave  clearly  been  guilty  of  an  illegal  act,  and  the 
CoENELL  plaintiff,  being  thereby  injured,  is  entitled  to  sue  as  in  the  ordinary 
Hay  private  damage  resulting  from  breach  of  a  statutory  duty. 

The  mischiefs  intended  to  be  guarded  against  clearly  apply  to  the 
case  of  a  bondholder  as  much  as  to  that  of  a  shareholder. 

[HoNYMAN,  J.  You  must  go  the  length  of  saying  that  not  bond- 
holders only  could  sue  for  breach  of  this  duty,  but  any  member  of 
the  public  injured  by  its  non-performance.] 

Secondly,  the  contract  not  disclosed  was  clearly  within  the 
section.  The  intention  was  that  contracts  affecting  the  character 
and  prospects  of  the  company  should  be  disclosed,  so  that  all 
parties  interested  might  have  materials  for  judging  of  its  position. 
It  is  not  necessary  that  the  contract  should  be  made,  or  intended 
to  be  made,  on  behalf  of  the  company.  A  private  and  collateral 
contract  made  by  the  promoters  or  directors,  if  it  bears  upon  the 
position  of  the  company,  must  be  disclosed.  It  is  obvious  that  it 
would  be  most  material  to  anyone  interested  in  the  company  to 
know  that  the  names  of  persons  of  weight  and  experience  on  the 
prospectus  were  procured  by  payment  of  a  sum  of  money. 

Even  if  the  count  be  not  good  under  the  statute,  it  is  a  good 
count  for  a  fraudulent  representation  at  common  law.  [He  cited 
AtJcinson  v.  Neivcastle  and  Gateshead  WaterworJcs  Company  (1) ; 
Venezuela  Bailway  Company  v.  Kiseh  (2).] 

Sir  J.  Karslahe,  Q.C.  (HoU  with  him),  for  the  defendant  Hay. 

E.  James,  Q.C.  {B.  E.  Turner  with  him),  for  the  defendant 
Massey. 

B.  V.  Williams  J  for  the  defendant  Torrens. 

The  section  cannot  be  divided  into  two  parts,  as  suggested,  and  is 
clearly  meant  to  apply  to  the  case  of  shareholders  only.  The  con- 
struction contended  for  by  the  plaintiff  is  far  too  extensive,  inasmuch 
as  it  would  apply  not  to  bondholders  merely,  but  to  any  creditor 
of  the  company.  It  could  not  have  been  the  intention  to  create  a 
statutory  duty  so  extensive  as  this.  It  is  submitted  that  the  section 
was  never  intended  to  give  a  right  of  action  at  law  for  breach  of  a 
statutory  duty.  It  simply  provides  that,  as  between  the  company 
and  shareholders  a  prospectus  shall  be  deemed  a  fraud  if  it  do  not 
disclose  a  certain  class  of  contracts.  This  was  probably  intended 
(1)  Law  Eep.  6  Ex.  404.  (2)  Law  Rep.  2  H.  L.  99. 
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to  be  applicable  to  questions  arising  in  equity  on  winding-up,  with  1873 
respect  to  placing  persons  on  the  list  of  contributories.  In  such  Coenei 
cases,  where  there  has  been  fraud,  a  person  may  be  entitled  to  jj^^ 
relief.  The  mere  non-disclosure  of  the  contract,  even  if  fraudulent, 
is  no  cause  of  action  or  ground  of  equitable  relief  per  se.  The 
party  complaining  must  go  on  to  shew  that  he  was  thereby  induced 
to  take  the  shares,  and  has  suffered  injury,  or  ought  not  to  be 
made  responsible.  Secondly,  the  contract  not  disclosed  was  not 
within  the  section.  The  section  is  not  intended  to  apply  to  con- 
tracts made  between  promoters,  or  directors  in  their  private  capacity 
and  others,  though  such  contracts  may  be  collaterally  connected 
with  the  formation  of  the  company.  The  contracts  intended  are 
contracts  made  by  promoters,  &c.,  as  representing  or  on  behalf  of 
the  company;  not  necessarily  contracts  to  which  the  company  is 
intended  to  be  nominally  a  party,  but  contracts  of  which  the 
burthen  would  fall  on  the  company,  and  which,  in  substance,  though 
not  in  form,  amount  to  contracts  of  the  company.  The  38th 
section  must  be  read  in  connection  with  the  immediately  preceding 
section,  which  relates  to  contracts  "on  behalf  of  any  company." 
The  words,  "  whether  subject  to  adoption  or  otherwise,"  would  be 
insensible,  unless  this  construction  be  correct.  They  are  wholly 
inapplicable  to  contracts  not  made  on  behalf  of  the  company,  but 
affecting  promoters,  &c.,  only  in  their  private  capacity.  The  con- 
struction contended  for  by  the  plaintiff  is  obviously  far  too  wide; 
for,  according  to  it,  every  contract  made  by  a  promoter  in  his 
private  capacity,  in  any  way  connected  Avith  the  business  of  the 
company,  must  be  disclosed :  as,  for  instance,  a  contract  with  a 
printer,  to  pay  for  printing  expenses  incurred  in  getting  up  the 
company.  The  shareholder  is  entitled  to  know  on  Avhat  liability 
he  embarks,  but  not  the  history  of  all  the  acts  of  the  promoters. 
Thirdly,  this  is  not  a  good  count  for  a  fraudulent  representation  at 
•common  law.  It  is  obviously  intended  to  be  based  on  the  statute, 
and  the  plaintiff  ought  not  to  be  allowed  now  to  treat  it  as  based 
on  the  common  law  doctrine  of  fraud.  The  allegation  that  the 
prospectus  was  issued  with  fraudulent  intent,  must  bo  treated  as  a 
mere  allegation  of  law,  and,  unless  the  facts  alleged  shew  a  fraud, 
cannot  make  the  count  good.  It  is  essential  that  there  should  be 
AD  allegation  that  the  plaintiff  was  induced  by  the  fraud  to  take 
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1873  bonds  in  the  company.  It  is  submitted  that  there  is  no  such 
Cornell    allegation.    It  is  alleged  that  the  plaintiff  took  bonds  on  the  faith 

jj^Y  c>f  the  prospectus.  That  is  not  equivalent  to  such  an  allegation  ; 
for  it  must  amount  to  a  statement,  that  if  the  contract  had  been 
disclosed,  the  plaintiff  would  not  have  taken  the  bonds.  It  is  not 
alleged  that  anything  stated  in  the  prospectus  was  not  perfectly 
true. 

[HoNYMAN,  J.  It  might  possibly  be  put,  that  the  prospectus 
impliedly  alleged  that  the  defendants  were  bona  fide  directors ; 
whereas,  in  truth  they  were  mere  sham  directors,  whose  names  had 
been  procured  by  a  sum  of  money.] 

The  count  is  not  fairly  capable  of  such  a  construction.  The 
case  of  Massey  differs  from  that  of  the  other  defendants  with 
respect  to  the  question  of  statutory  liability,  inasmuch  as  the 
section  does  not  provide  that  the  issuing  of  the  prospectus  shall  be 
deemed  fraudulent  as  against  trustees,  but  only  as  against  pro- 
moters, directors,  and  officers.  A  trustee  is  not  an  officer  within 
the  meaning  of  the  section.  He  is  not,  as  trustee,  one  of  the 
executive  officers  engaged  in  the  management  of  the  company. 

[They  cited  :  Heymann  v.  Eurojpean  Central  By.  Co.  (1)  ;  Scott  v. 
Lord  Ebury.  (2)] 

The  Attorney- General,  in  reply. 

Keating,  J.  I  am  of  opinion  that  the  declaration  is  bad.  It 
is  founded  upon  the  38th  section  of  30  &  31  Yict.  c.  131.  That 
section  appears  to  me  to  be  in  its  terms  applicable  only  to  persons 
taking  shares  in  the  company.  I  can  see  many  reasons  why  the 
case  of  bondholders  should  come  within  the  mischief  intended  to 
be  guarded  against  in  the  case  of  shareholders,  and,  on  the  other 
hand,  important  distinctions  may  be  suggested  between  the  two 
classes  ;  but  at  all  events  we  are  bound  by  the  words  of  the  section,, 
and  unless  we  can  see  our  way  to  adopting  the  ingenious  suggestion 
of  the  Attorney -General,  and  divide  the  section  into  two  distinct 
parts,  reading  the  first  part  as  containing  a  general  prohibition  iuv 
favour  of  the  public  at  large,  we  cannot  extend  the  provision 
beyond  the  case  of  shareholders.  I  am  of  opinion  that  we  cannot 
so  construe  the  section ;  consequently,  the  plaintiff,  who  is  not  a. 

(1)  Law  Kep.  7  Eq.  154.  (2)  Law  Eep.  2  C.  P.  255. 
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shareholder,  but  a  bondholder,  cannot  maintain  this  action.    I  do 

not  wish  to  be  understood  as  giving  any  countenance  to  the  argu-  Cornell 

ment  that  the  contract  disclosed  in  this  declaration  is  not  a  j^^^'y, 

contract  such  as  the  directors  would  be  bound  to  disclose  by  the 

prospectus  under  the  section.    It  seems  to  me  that  its  subject 

matter  was  such  that  a  shareholder  might  reasonably  be  entitled 

to  be  made  acquainted  with  it,  and  its  non-disclosure  appears  to 

me  to  be  within  the  mischief  contemplated  by  the  Act.    It  was 

argued  on  a  suggestion  to  that  effect,  thrown  out  by  the  Court,  that 

this  declaration  might  be  construed  as  a  good  count  for  a  common 

law  misrepresentation.    I  am  disposed  to  think  it  is  not  so  ;  but, 

at  all  events,  I  think  it  is  not  such  a  count,  considered  as  a  count 

for  fraudulent  representation,  as  the  defendant  ought  to  be  made 

to  go  down  to  trial  upon.    Therefore,  if  the  defendant  applied  to 

us,  as,  under  these  circumstances,  he  probably  will,  to  proceed  under 

the  52nd  section  of  15  &  16  Yict.  c.  76,  on  the  ground  that  the 

count  was  embarrassing,  we  should  certainly  deem  it  our  duty  to 

strike  it  out,  or  compel  the  plaintiff  to  amend,  so  as  to  cure  defects 

of  ambiguity,  which,  if  they  do  not  amount  to  ground  of  general 

demurrer,  are  in  a  high  degree  calculated  to  embarrass. 

The  view  we  have  taken  of  the  case  renders  it  unnecessary  to 
deal  with  the  arguments  that  have  been  put  forward  with  respect 
to  the  general  intention  of  the  legislature  in  passing  this  section. 
It  is  unnecessary  to  decide  whether,  as  Sir  John  Karslake  and 
Mr.  Williams  suggested,  it  was  intended  merely  to  have  relation  to 
proceedings  in  equity,  as  to  placing  parties  upon  the  list  of  con- 
tributories.  We  are  not  called  upon  to  express  an  opinion  on  that 
point  in  the  present  case,  inasmuch  as  the  plaintiff  is  not  a  share- 
holder, and  in  our  opinion  the  section  only  applies  to  shareholders. 

HoNYMAN,  J.  I  am  of  the  same  opinion.  With  respect  to  the 
question  whether  this  count  is  good,  considered  as  based  on  the 
statute,  I  am  of  opinion  that  the  section  is  not  intended  to  give  a 
statutory  cause  of  action  at  all.  It  seems  to  me  that,  taking  the 
whole  of  the  section  together,  it  amounts  simply  to  a  provision  that, 
as  between  certain  parties,  a  prospectus  which  does  not  reveal  a 
certain  class  of  contracts  shall  be  deemed  fraudulent.    Such  a 
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1873  prospectus  would  not  per  se  give  a  right  of  action  at  law  or  a 
Cornell    claim  to  relief  in  equity.    The  party  complaining  must  go  on  in 

Hay       ^^.^i^J'      instance,  to  shew  that  he  had  not  so  dealt  with  his  shares, 
as  to  deprive  him  of  the  right^  to  relief,  and  at  law  that  he  was 
induced  by  the  fraud  to  take  the  shares.   I  am  also  of  opinion  that 
the  section  cannot  be  read  in  two  distinct  parts,  as  suggested  on 
behalf  of  the  plaintiff.    It  never  could  have  been  intended  to  give 
so  extensive  a  right  of  action  as  that  contended  for  against  anyone 
publishing  a  prospectus  within  the  terms  of  the  section.    The  case 
of  Athinson  v.  Newcastle  and  Gateshead  Waterworks  Company  (1), 
which  was  cited  by  the  Attorney-General,  is  not  really  analogous, 
because  in  that  case  there  were  two  wholly  distinct  enactments. 
In  the  view  I  take  it  is  unnecessary  to  decide  whether  we  shall 
adopt  the  construction  of  the  section  for  which  Mr.  Williams  so 
ably  contended,  namely,  that  the  contracts  intended  by  the  section 
are  only  contracts  made,  or  intended  to  be  made,  on  behalf  of  the 
company ;  but  I  wish  for  my  own  part  to  say  that  I  am  not,  as  at 
present  advised,  prepared  to  adopt  that  construction.    I  cannot 
think  it  is  a  matter  of  indifference  to  the  shareholders  what 
contracts  were  entered  into  by  promoters  in  their  private  capacity 
relating  to  the  formation  of  the  company.    It  is  obvious  that  it 
may  be  of  vital  importance  to  them  to  know  of  such  contracts  in 
forming  a  correct  judgment  as  to  the  position  of  the  company.  It 
might  obviously  make  a  very  great  difference  if  the  names  of 
persons  who  appeared  on  the  prospectus  as  interested  in  or  con- 
nected with  the  company  were  mere  dummies,  and  such  persons 
really  had  no  stake  in  the  concern  at  all.    Whatever  the  construc- 
tion of  the  statute  may  be  with  respect  to  the  points  to  which  I 
have  alluded,  I  am  clearly  of  opinion  that  the  declaration  is  bad, 
on  the  ground  that  the  plaintiff,  not  being  a  shareholder,  is  not 
within  the  section.    The  legislature  might,  perhaps,  if  it  had 
occurred  to  them,  have  very  reasonably  extended  the  provisions  of 
the  section  to  bondholders ;  but  they  have  not  done  so :  share- 
holders only  are  mentioned.    The  section,  if  meant  to  include 
bondholders,  would  have  run    every  prospectus  or  every  notice 
inviting  persons  to  subscribe  for  shares  or  bonds."    In  Massey's 
(1)  Law  Rep.  6  Ex.  404. 


VOL.  VIII.] 


EASTER  TEEM,  XXXVI  VICT. 


335 


case,  I  think  the  declaration  is  bad,  on  the  additional  ground  1873 
that  he  is  only  a  trustee  of  the  company ;  and  there  is  no  pro-  Coenell 
vision  in  the  section,  as  it  seems  to  me,  that  the  prospectus  shall  j^^^. 
be  deemed  fraudulent  as  against  a  trustee,  for  I  do  not  think  a 
trustee  comes  within  the  meaning  of  the  word  "officer."  With 
respect  to  the  suggestion  that  this  count  may  be  construed  as  a 
good  count  at  common  law,  I  am  disposed  at  present  to  agree  with 
my  Brother  Keating  in  thinking  it  bad,  though  I  am  not  without 
doubts  on  the  subject ;  but  I  quite  concur  in  thinking  that  it  is 
such  a  count  as  the  defendant  would  be  entitled  to  have  struck  out 
as  embarrassing  on  application  to  that  effect.    I  cannot  conceive 
anything  more  likely  to  prove  embarrassing  than  to  be  discussing 
at  nisi  prius  the  exact  meaning  of  the  allegations  of  this  count, 
considered  as  a  count  for  fraudulent  misrepresentation. 

[The  counsel  for  the  defendants  thereupon  applied  to  the  Court 
to  strike  out  the  count,  and  the  counsel  for  the  plaintiff  for  leave 
to  amend,  and  the  Court  ordered  that  the  count  should  be  struck 
out,  unless  within  fourteen  days  the  plaintiffs  should  amend ;  the 
costs  of  the  argument  of  the  demurrers  and  amendment,  if  any, 
to  be  defendants'  costs  in  any  event.] 


Attorney  for  plaintiff :  Wehh 
Attorney  for  defendant  Hay :  Sydney/  Gedge. 
Attorneys  for  defendant  Massey :  J.  &  11.  Gole. 
Attorney  for  defendant  Torrens  :  H,  W,  Vallance. 
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•     1873  MORDUE  v.  THE  DEAN  AND  CHAPTER  OF  DURHAM. 

Aipnl  28.  Conveyance  of  Land  subject  to  Reservation  of  Mines  and  Mining  Powers — Com- 
pensation  to  Grantee  for  Exercise  of  Foivers  reserved — Mode  of  Assessment 
— What  Damage  the  Subject  of  Compensation. 

A  conveyance  of  land  in  fee  was  made  subject  to  a  reservation  to  the  grantors  of 
mines  and  minerals,  and  extensive  powers  of  occupying  and  using  the  surface  for 
the  purpose  of  working  the  same.  It  was  provided  thereby  that  it  should  not  be 
lawful  for  the  grantee  to  do  or  suffer  anything  to  be  done  whereby  the  grantors 
should  be  prevented,  hindered,  or  obstructed  in  the  exercise  of  the  powers 
reserved,  and  also  that  the  grantors  should  make  to  the  grantee  annually  reason- 
able compensation  for  damage  or  spoil  of  ground  to  be  occasioned  by  the  exercise 
of  the  reserved  powers.  Previously  to  the  date  of  the  deed  of  conveyance  the 
premises  were  leased  to  the  grantee,  subject  to  similar  reservations  to  those  in  the 
conveyance,  and  workings  already  -  existed  which  had  taken  place  under  such 
reservations  : — 

Eeld,  that  no  restriction  was  placed  by  the  words  of  the  conveyance  on  the  use 
by  the  grantee  of  the  land  for  any  purpose  to  which  it  was  applicable  so  long  as 
he  did  not  touch  or  interfere  with  the  minerals,  and  the  compensation  for  damage 
or  spoil  of  ground  occasioned  by  the  exercise  of  the  powers  reserved  must  be 
estimated  with  reference  to  the  value  of  the  land  for  any  purpose  to  which  an 
ordinary  owner  might  put  it ;  and  that  compensation  was  due  in  respect  of 
damage  arisiog  from  the  use  subsequently  to  the  conveyance  of  land  included 
therein  that  had  been  previously  occupied  and  used  for  mining  purposes,  but  not 
in  respect  of  the  mere  existence  of  workings  in  being  at  the  time  of  the  deed,  or 
their  subsequent  user  without  any  fresh  damage. 

Special  case  stated  by  an  umpire  under  an  agreement  for 
arbitration,  of  which  the  facts  were  in  substance  as  follows  : — 

By  indenture  of  lease  dated  the  21st  of  July,  1856,  the  defendants 
demised  lands  for  the  term  of  twenty-one  years  to  certain  persons 
jointly,  to  hold  the  same  with  certain  reservations  of  the  woods  and 
mines  upon  and  under  such  lands,  and  powers  for  working  the 
same,  paying  compensation  for  damage  or  spoil  of  ground  occa- 
sioned thereby  to  the  lessees.  This  lease  was  assigned  to  the 
plaintiff  in  July,  1859. 

By  an  indenture  of  the  10th  of  September,  1859,  the  reversion 
in  fee  of  the  hereditaments  and  premises  comprised  in  the  lease 
was  granted  to  plaintiff.  In  this  last-mentioned  indenture  were 
contained  the  following  exceptions  and  reservations  from  the  grant 
thereby  made,  that  is  to  say  :  "  Save  and  except  and  always  reserved 
out  of  these  presents  and  the  grant  and  confirmation  thereby 
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made,  or  intended  so  to  be,  to  tlie  said  dean  and  chapter,  their  1873 
successors  and  assigns,  all  mines,  pits,  quarries,  seams  and  beds  of  mordue 
ooal,  stone,  clay,  lead,  and  other  minerals  and  substances  whatso-  jy^^^' 
ever,  whether  opened  or  unopened,  in,  within,  or  under  the  said  ^p^™^^^^^^ 
hereditaments  and  premises,  and  also  full  and  free  liberty  of 
access,  ingress,  egress,  and  regress,  to  and  for  the  said  dean  and 
chapter,  their  successors,  &c.,  from  time  to  time,  and  at  all  times 
hereafter,  with  or  without  horses,  &c.,  to  enter  into,  upon,  through, 
or  over  all  or  any  of  the  said  lands,  &c.,  using  and  occupying  so 
much  of  the  said  lands,  &c.,  as  shall  be  necessary  or  proper  for  having 
access  and  winning,  and  getting,  and  carrying  away,  and,  if  desired, 
of  converting,  manufacturing,  or  otherwise  disposing  of  the  said 
mines,  minerals,  &c.,  and  particularly  full  and  free  liberty,  power, 
and  authority  to  have,  take,  and  occupy  sufficient  land  for  agents 
or  workmen's  houses,  pit,  and  heap  room,  furnaces,  engines,  and 
engine  houses,  and  other  like  conveniences.'*  There  were  also  pro- 
visions that  the  defendants  should  be  entitled  to  make  drains  and 
watercourses,  and  to  form  roads,  and  to  make  cuttings,  embank- 
ments, bridges,  tunnels,  or  other  works,  through  the  lands  conveyed, 
and  to  lay  down  iron  rails  and  other  materials  for  the  purpose  of 
i^sing  such  roads,  and  to  erect  and  have  any  engine  houses,  station 
houses,  or  other  erections,  or  any  depots  or  yards  or  other  con- 
veniences, and  to  haul  and  carry  goods,  coals,  and  other  minerals 
;and  substances  on  any  such  roads  or  ways  with  any  engine,  and 
in  any  manner  w^hatsoever.  And  also  that  the  defendants  and 
their  successors,  &c.,  should  have  full  power  to  do  any  and  every 
•act  for  the  purpose  of  the  foregoing  exceptions,  or  any  of  them,  in, 
upon,  over,  under,  or  with  respect  to  the  said  lands,  that  they 
oould  have  done  had  they  been  and  continued  the  sole  and 
absolute  owners  of  the  fee  simple  in  possession  thereof,  and  that 
the  rights,  liberties,  matters,  and  things  thereinbefore  excepted 
and  reserved  or  regranted  should  be  taken  and  considered  as  com- 
mencing as  and  from  the  day  before  the  date  of  these  presents, 
and  should  be  taken  to  be  to  the  absolute  and  entire  exclusion  of 
the  said  Joseph  Mordue,  his  heirs,  &c.,  from  the  right  of  using  or 
-exercising,  or  of  granting  and  permitting  any  other  person  or 
persons  to  use  or  exercise  any  of  the  same  in  or  upon,  over,  across, 
through,  or  under,  or  in  respect  of  the  said  lands,  and  that  it  should 
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1873"     "not  be  lawful  for  tiie  said  Joseph  Mordue,  his  heirs  or  assigns, 

MoRDUE     or  any  person  or  persons  claiming,  or  to  claim,  by,  from,  through. 

Dean  AND        under  him  or  them,  to  make,  do,  or  commit,  or  suffer  to  be 

Chapter  of  ^qj^q  committed,  any  act,  matter,  or  thino^  whatsoever,  whereby 
Durham.  i        o   i        -ii  ii  o 

or  in  consequence  whereof  the  said  dean  and  chapter,  &c.,  should 

be  in  any  way  prevented  from  or  interrupted,  hindered,  obstructed, 
or  injured  in  the  free  and  undisturbed  use,  exercise,  or  enjoyment 
of  the  same,  or  any  of  them :  provided  always,  that  the  said  dean 
and  chapter  and  their  successors,  &c.,  shall  pay  to  the  said  Joseph 
Mordue,  his  heirs,  &c.,  annually,  reasonable  compensation  for 
damage  or  spoil  of  ground  to  be  occasioned  by  the  exercise  of  all 
or  any  of  the  powers,  liberties,  and  privileges  expressed  and  re- 
served, such  annual  compensation,  as  often  as  any  cause  for  the 
same  shall  have  arisen,  if  the  parties  cannot  agree,  to  be  deter- 
mined by  the  adjudication  of  two  indifferent  persons,  to  be  chosen 
from  time  to  time  one  by  each  party,  or  by  an  umpire  to  be  chosen 
by  such  two  indifferent  persons."  Mr.  Joseph  Anderson,  as  lessee 
under  the  defendants,  and  under  the  provisions  and  authorities 
granted  or  demised  to  him  under  and  by  virtue  of  an  indenture  of 
lease  dated  the  25th  of  May,  1864,  or  otherwise  by  the  licence^ 
authority,  and  permission  of  the  said  defendants,  had  exercised 
over  divers  parts  of  the  lands  comprised  in  the  indenture  of  the 
10th  of  September,  1859,  the  rights,  easements,  and  authorities, 
or  some  of  them  reserved  by  the  said  last-mentioned  deed.  At 
the  time  of  that  deed's  execution  there  was  upon  the  land  an  old 
pit-shaft  which  had  been  abandoned  in  1856,  the  buildings  in  con- 
nection therewith  being  taken  down.  A  dispute  having  arisen 
with  regard  to  the  compensation  to  be  paid  to  plaintiff  under  the 
deed  of  1859,  and  having  been  referred  to  arbitration,  it  was 
contended  before  the  umpire  on  behalf  of  the  plaintiff  that  so- 
far  as  regards  the  land  used  and  occupied  under  the  reservations 
in  the  deed  the  compensation  to  which  the  plaintiff  was  entitled 
was  the  marketable  annual  value  of  the  lands  for  any  purpose  for 
which  the  lands  were  applicable,  and  that  as  regards  other  parts 
of  the  plaintiff's  land  not  used  or  occupied,  but  which  were  damaged 
by  severance  or  otherwise  by  the  use  and  occupation  of  the  part 
used  and  occupied,  the  plaintiff  was  entitled  to  the  amount  by 
which  their  marketable  annual  value  was  diminished.    It  was  con- 
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tended  on  behalf  of  the  defendants  that  the  plaintiff  was  not  1373 

entitled  to  have  the  compensation  assessed  on  the  above  prin-  mordue 

ciples ;  and  further,  that  he  was  not  entitled  to  compensation   j^^^^'  ^^^^ 

as  to  some  parts  of  the  land  in  respect  of  which  he  claimed  Chapter  of 
^  ^  Durham. 

compensation. 

The  opinion  of  the  Court  was  asked  by  the  umpire  upon  the 
following  questions : — 

1.  Whether  the  compensation  for  damage  or  spoil  of  ground  was 
to  be  inclusive  of  ground  occupied  by  pits  which  were  open  and 
existing  at  the  time  of  the  execution  of  the  deed  of  conveyance  of 
the  10th  of  September,  1859  ? 

2.  If  exclusive  of  ground  occupied  by  such  pits,  whether  such 
ground  was  to  be  inclusive  or  exclusive  of  grounds  used  or  occu- 
pied at  the  time  of  the  execution  of  the  said  deed  with  and  for 
the  necessary  purposes  of  such  pits  ? 

3.  Whether  the  compensation  for  damage  or  spoil  of  ground 
was  to  be  inclusive  or  exclusive  of  ground  which  at  the  time  of 
the  execution  of  the  deed  was  used  or  occupied  for  having  access 
to,  or  getting  or  carrying  away,  or  converting,  manufacturing,  or 
otherwise  disposing  of  the  excepted  minerals  and  premises,  or  any 
other  minerals  or  substances,  or  for  agents'  or  workmen's  houses,  or 
for  pit  or  heap  room,  furnaces,  or  engine  houses,  or  other  like 
conveniences. 

4.  Whether  the  compensation  for  damage  or  spoil  of  ground 
was  to  be  inclusive  or  exclusive  of  ground  which  at  any  time  after 
the  execution  of  the  said  deed  might  be  used  or  occupied  for  the 
purposes  mentioned  in  the  preceding  questions,  or  any  of  them. 

5.  Whether  the  compensation  for  damage  or  spoil  of  ground 
(to  whatever  it  was  applicable)  was  to  be  estimated  with  reference 
to  the  value  of  the  ground,  if  usable  only  for  th6  purposes  for 
which  it  was  used  at  the  time  of  the  execution  of  the  said  deed, 
or  with  reference  to  its  value,  if  usable  for  building  or  any  other 
purposes  to  which  it  was  applicable,  or  with  reference  to  its  value 
as  subject  to  any  restrictions  necessarily  imposed  upon  its  use  by 
the  provisions  of  the  said  deed,  or  on  what  other  principle. 

6.  Wliether  the  plaintiff  was  restricted  by  the  provisions  of  tlie 
said  deed  from  using  the  land  for  any  purposes  which  would  sub- 
stantially add  to  the  surface  weight  to  be  supported  from  below. 

2  E  2  2 
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1873         7.  Whether  the  plaintiff  was  restricted  by  the  provisions  of  the 

MoRDUE  ^  said  deed  from  using  the  land  for  any  purpose  for  which  it  could  not 

^-  be  used  without  interferins:  with  the  minerals  or  other  substances 
Dean  and  °         ^  ^ 

Chapter  of  excepted  and  reserved  by  the  said  deed,  or  with  the  powers  thereby 
excepted  and  reserved  for  working  or  getting  the  said  minerals  or 
substances. 

8.  Whether  the  restrictions  referred  to  in  the  two  last  preceding 
questions,  or  either  of  them,  or  any  other  restriction  necessarily 
imposed  upon  the  use  of  the  land  by  the  provisions  of  the  said 
deed,  ought  to  be  taken  into  consideration  in  estimating  the  damage 
or  spoil  of  ground,  and  how,  and  upon  what  principle. 

Eerschell,  Q.G.  {Wood  Hill  with  him),  for  the  plaintiff.  The 
compensation  for  damage  or  spoil  of  land  caused  by  the  exercise 
of  the  powers  reserved  must  be  assessed  with  reference  to 
the  value  of  the  land  for  any  purpose  to  which  it  may  be  applicable. 
The  defendants  contend  that  the  effect  of  the  clause  in  the  con- 
veyance which  forbids  any  interference  by  the  grantee  with  the 
exercise  of  the  reserved  powers  is  to  restrict  the  plaintiff  from 
putting  the  land  to  any  use  inconsistent  with  its  use  for  mining 
purposes.  The  argument  clearly  goes  too  far.  This  would  prevent 
the  plaintiff  from  erecting  any  building,  however  temporary  its 
character,  upon  the  land ;  or  from  using  it  for  any  purpose  but 
agriculture,  for  which  purpose,  considering  the  nature  of  its  sur- 
roundings, it  might  probably  have  no  value.  Upon  this  principle 
there  would  be  no  compensation  at  all  due,  for  the  land  would  be 
of  no  value  to  the  grantee.  The  meaning  is,  that  when  they  think 
fit  the  defendants  may  use  the  land  for  mining  purposes,  and  the 
plaintiff  is  not  to  interfere  with  or  prevent  such  use  of  it ;  but  the 
defendants  must  make  compensation  according  to  the  ordinary 
marketable  value  of  the  land. 

A  question  will  be  raised  as  to  whether  compensation  is  to  be 
made  in  respect  of  pits  open  at  the  time  of  the  conveyance. 

With  respect  to  the  old  unused  pit,  it  must  be  admitted  that  as 
to  the  mere  existence  of  that,  while  it  continues  unused  no  com- 
pensation is  due. 

With  respect  to  damage  caused  by  the  subsequent  working  of 
pits  open  at  the  date  of  the  conveyance,  or  by  the  subsequent  user 
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of  lands  then  already  occupied  for  mining  purposes,  compensation  1873 


is  clearly  due.    [He  cited  DuJce  of  Buccleuch  v.  Wahefield,  (1)]  Moedue 

Kemjplay,  Q.G.  (Haselfoot  with  him),  for  the  defendants.    It  is   x)ean  and 

contended  that  there  is  no  compensation  to  be  made  in  respect  of  Chapter  of 

Durham. 

damage  arising  from  the  use  of  pits  open  at  the  date  of  the  convey- 
ance, and  from  the  accessories  necessary  to  the  working  of  them. 
The  plaintiff  took  the  land  subject  to  the  right  to  use  them.  With 
respect  to  the  basis  upon  which  compensation  is  to  be  assessed,  it  is 
submitted  that,  looking  to  the  provisions  of  the  deed,  it  was  ob- 
viously never  intended  that  the  grantee  should  be  entitled  to  alter 
the  condition  and  character  of  the  land  in  a  manner  inconsistent 
with  mining  operations ;  as,  for  example,  to  burthen  the  surface  of 
the  land  with  buildings,  so  that  mining  would  be  impossible  with- 
out letting  them  down.  The  powers  reserved  are  so  extensive,  and 
the  restrictions  so  widely  expressed,  that  it  was  clearly  intended  that 
the  surface  should  remain  substantially  unaltered.  The  value  of 
the  land  must,  therefore,  be  estimated  with  reference  to  the  restric- 
tions put  upon  its  user,  and  not  as  though  it  were  applicable  to  any 
purpose.  [He  cited  Bell  v.  Wilson  (2)  ;  Bowbotham  v,  Wilson  (3)  ; 
Hext  V.  Gill  (4) ;  Caledonian  Bailwatj  Company  v.  Scroti  (5)  ; 
Shafto  V.  Johnson  (6)  ;  Smith  v.  Darby  (7)  ;  Eadon  v.  Jeffcoch  (8)  ; 
Smith  V.  Thacherah.  (9)  ] 

Herschell,  Q.C.,  in  reply.  The  only  restriction  imposed  on  the 
grantee  is,  that  he  is  not  in  any  way  to  touch  or  interfere  with 
the  minerals,  and  so  far  as  any  purpose  is  concerned  for  which  the 
land  could  not  be  used  without  doing  so,  that  must  be  considered 
in  estimating  the  compensation ;  but  the  restriction  cannot  have 
the  sweeping  construction  contended  for.  The  grantors  can  only 
restrict  or  prevent  the  plaintiff's  use  of  the  land  for  any  purpose 
to  which  it  is  applicable  without  actual  interference  with  the 
minerals  upon  payment  of  compensation. 

BoviLL,  C.J.    There  may  be  some  difficulty  with  respect  to  the 

(1)  Law  Rep.  4  H.  L.  377.  (4)  L:i\v  Wcp.  7  Cli.  GOD. 

(2)  2  Dr.  &  Sm.  395;  Law^Ecp.  1  (5)  2  Macq.  449. 
Ch.  303  ;  34  L.  J.  (Cli.)  572.  (G)  8  B.  &  S.  252,  ii. 

(3)  8  H.  L.  C.  348 ;  30  L.  J.  (Q.B.)  (7)  Law  Kep.  7  Q.  B.  716. 
49.  (8)  Law  liep.  7  Ex.  370. 

(9)  Law  Tvcp.  1  C.  P.  5GL 
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1878      particular  expressions  used  in  some  of  the  clauses  of  the  conveyance 
sloKTnjE    iipon  the  construction  of  which  the  present  case  must  depend,  but 
De4n  AND        general  effect  of  the  language  seems  to  be  that  the  property  in 
Chapter  op  the  soil  is  to  pass  to  the  plaintiff  with  the  exception  of  the  minerals, 
which  are  to  remain  in  the  defendants,  the  Dean  and  Chapter  of 
Durham. 

It  is  a  conveyance  of  the  soil  and  buildings  thereon  to  the 
plaintiff  in  the  condition  in  which  they  then  existed,  and  it  appears 
to  me  that  the  plaintiff  thereby  acquired  all  the  ordinary  rights  of 
an  owner  of  freehold  property,  subject  to  such  rights  as  were 
expressly  reserved  or  re-granted  to  the  dean  and  chapter.  The 
reservation  is  in  substance  one  of  all  minerals  with  complete  powers 
of  getting  and  working  them,  and  of  erecting  buildings,  machinery, 
and  such  other  works  as  might  be  necessary  for  those  purposes,  and 
these  powers  relate  not  only  to  pits  thereafter  to  be  opened,  but  to 
pits  already  open. 

The  plaintiff,  by  an  express  provision  of  the  deed,  is  absolutely 
excluded  from  using  or  exercising  any  of  the  rights  vested  in  the 
dean  and  chapter  with  respect  to  the  enjoyment  of  the  minerals. 
There  is  also  a  general  clause  which  prevents  the  plaintiff  from 
interfering  with  the  exercise  of  the  powers  reserved  to  the  dean 
and  chapter,  and  if  this  clause  were  to  be  construed  according  to 
the  widest  interpretation  of  the  words  employed,  as  contended  for 
on  behalf  of  the  defendants,  there  is  hardly  an  act  which  could  be 
done  by  the  plaintiff  in  the  exercise  of  the  ordinary  rights  of  an 
owner  with  respect  to  the  land  which  might  not  in  one  sense  be  a 
hindering  or  interrupting  of  the  exercise  of  the  powers  reserved. 

But  I  am  of  opinion  that  this  clause  mu^t  receive  a  reasonable 
interpretation,  taking  into  consideration  the  general  objects  of  the 
conveyance;  and  that  it  must  be  taken  to  refer  to  any  actual 
interference  with  the  powers  reserved  at  the  time  when  it  may  be 
sought  to  exercise  them,  and  not  to  be  intended  to  prevent  the 
ordinary  use  of  the  land  by  the  plaintiff  as  owner  of  the  freehold. 
The  exercise  of  the  rights  reserved  to  the  dean  and  chapter  is 
made  subject  to  a  provision  for  compensation  to  the  plaintiff  for 
damage  or  spoil  of  ground  which  may  be  occasioned  by  the  exer- 
cise of  all  or  any  of  the  powers  reserved,  to  be  ascertained  from 
time  to  time,  as  occasion  may  arise,  by  arbitration.    On  the  whole 
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it  appears  to  me  that  under  the  provisions  of  this  deed  the  plain-  1873 
tiff,  as  purchaser  of  the  reversion,  had  a  right  to  use  the  land  in  Mordce 
any  way  which  he  might  think  fit,  provided  he  did  not  touch  or^  Dean  axd 
interfere  with  the  minerals :  to  build  on  it,  or  put  it  to  any  other  Chapter 
purpose  for  which  it  might  be  suitable ;  that  the  powers  given  to 
the  defendants  do  not  in  any  way  amount  to  restrictions  on  the 
ordinary  rights  of  the  plaintiff  as  owner,  and  that,  therefore,  the 
compensation  is  to  be  assessed  on  the  principle  that  there  are  no 
such  restrictions.  A  question  was  raised  with  respect  to  an  old 
pit  shaft  existing  at  the  date  of  the  conveyance,  and  with  respect 
to  that  I  am  of  opinion  that  no  compensation'  could  be  claimed  for 
its  mere  continuance  in  existence,  but  that  if  it  were  used  afresh 
and  damage  resulted  therefrom,  or  if  new  buildings  were  erected, 
tramways  laid  down,  or  workmen's  cottages  built  in  connection 
therewith,  to  all  these  new  workings  the  compensation  clause  would 
-apply.  With  respect  to  the  basis  upon  which  the  compensation  is 
to  be  assessed,  I  am  of  opinion  that  it  must  be  assessed  according 
to  tlie  marketable  annual  value  of  the  land  with  reference  to  the 
purposes  to  which  these  lands  might  reasonably  be  applicable. 
And  I  think  that  the  plaintiff  is  entitled  to  compensation  not  only 
in  respect  of  the  land  actually  taken  or  used  in  the  exercise  of  the 
reserved  powers,  but  also  of  the  damage  occasioned  to  parts  of  the 
land  not  taken  by  severance  or  otherwise. 

To  apply  the  principles  already  laid  down  to  the  various  ques- 
tions put  to  us :  with  respect  to  the  first  and  second  questions,  I 
am  of  opinion  that  the  plaintiff  is  not  entitled  to  compensation 
in  respect  of  the  mere  existence  of  the  old  pits  or  damage  already 
occasioned  thereby  at  the  date  of  the  deed,  but  for  future 
damage  which  may  be  occasioned  thereby  he  is  entitled.  I  am 
also  of  opinion  that  he  would  be  entitled  to  compensation  in 
respect  of  any  land  that  has  been  or  that  may  hereafter  be  used 
^s  accessorial  to  the  working  of  such  pits,  not  having  been  so 
used  at  the  time  of  the  execution  of  the  deed.  In  answer  to 
the  third  question,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  compensation  in  the  ease  of  lands  which  had  been  already 
used  or  occupied  for  the  purposes  enumerated  prior  to  the  exe- 
cution of  the  deed,  in  respect  of  the  damage  occasioned  by  the 
use  of  such  lands,  if  any,  for  such  purposes  subsequent  to  the 
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1873  execut'on  of  the  deed.  For  what  existed  at  the  date  of  the  deed^ 
MoEDDE     and  for  the  subsequent  user  without  any  fresh  damage,  I  think  no 

Dean  AND  '  compensation  can  be  given.    With  respect  to  the  fourth  question,. 

Chapter  OF  the  defendants  themselves  admit  that  the  question  must  be  an- 
swered in  the  affirmative.  With  respect  to  the  fifth  question,  I 
am  of  opinion  that  the  compensation  is  to  be  assessed  with  refer- 
ence to  the  value  of  the  land  for  any  purpose  to  which  it  might  be 
reasonably  considered  as  applicable,  without  any  restriction  being 
considered  as  imposed  by  the  terms  of  the  deed.  I  think  as 
regards  the  sixth  question,  that  no  restriction  is  imposed  on  the 
plaintiff's  building  on  the  land,  although  the  surface  weight  to  be 
supported  from  below  might  be  thereby  increased,  Such  seems  to 
me  to  be  the  true  construction  of  the  deed  taking  the  view  of  it 
which  I  do  ;  and  I  am  supported  in  that  conclusion  by  the  decisions 
which  have  been  referred  to.  With  regard  to  the  seventh  question, 
I  am  of  opinion  that  the  plaintiff  is  not  restricted  from  using  the 
land  in  any  way,  except  that  he  may  not  take  or  touch  the  minerals 
themselves.  And  with  regard  to  the  eighth  question,  I  think  that 
the  provisions  of  the  deed  in  favour  of  the  defendants  ought  not 
to  be  taken  into  consideration  for  the  purpose  of  diminishing  the 
amount  of  the  compensation,  excepting  only  in  respect  of  the 
minerals  themselves,  for  w^hich,  as  being  excepted  out  of  the  con- 
veyance, the  plaintiff  is  entitled  to  no  compensation. 

Geove,  J.  I  am  of  the  same  opinion.  Some  of  the  questions 
asked  of  us  seem  to  be  somewhat  difficult  to  answer  as  mere  matters 
of  law,  and  are  rather  questions  for  the  arbitrator  in  assessing  the 
amount  of  the  compensation.  I  do  not  suppose  any  arbitrator 
-  would  assess  the  value  of  this  land  as  being  capable  of  being  used 
for  a  gentleman's  mansion  or  park.  He  would  look  to  some  extent 
to  the  nature  of  the  land  as  it  actually  existed  at  the  time  of  the 
assessment  of  compensation,  and  so  far  there  would  be  some  dimi- 
nution of  value  ;  but  he  ought  not,  I  think,  to  take  into  considera- 
tion, in  estimating  its  value,  prospective  deterioration  of  value  to 
the  extent  which  might  be  occasioned  by  the  exercise  of  the 
powers  reserved  by  the  dean  and  chapter.  This  would  be  an 
incorrect  mode  of  estimating  the  compensation,  for  if  the  powers 
were  not  exercised  the  purchaser  would  have  the  benefit  of  the  land 
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for  any  purpose  to  whicli  it  might  be  applicable  ;  and  if  tbey  are 
exercised,  by  the  terms  of  the  deed  he  is  to  be  entitled  to  compen- 
sation for  any  damage  occasioned  thereby. 

Denman,  J.,  concurred. 

Judgment  for  the  j^laintiff. 

Attorneys  for  plaintiff :  Williamson,  Rill,  &  Co. 

Attorney  for  defendants  :  J.  G.  Watson,  for  Bichardson  Peele. 


BAYLIS  V.  LINTOTT.  May  8. 

Practice— Costs— CoimtT/  Courts  Act,  1867  (30  &  31  Vict,  c,  142),  s.  5—"  Action 
founded  on  Contract^ 

In  an  action  against  a  hackney  carriage  proprietor  for  not  securely  carrying 
certain  luggage  belonging  to  a  person  who  had  hired  his  carriage,  the  declaration 
allegeii  that  in  consideration  that  the  plaintiff  would  with  her  luggage  become  a 
passenger  in  such  carriage,  and  of  certain  reward  to  be  paid  to  the  defendant  by 
the  plaintiff  in  that  behalf,  the  defendant  promised  to  carry  the  plaintiff  and  her 
luggage  safely,  and  that  the  defendant  not  regarding  his  duty  as  hackney  carriage 
proprietor  nor  his  said  promise  did  not  safely  carry  the  plaintiff's  luggage,  but  so 
carelessly  and  negligently  conducted  himself  that  part  of  the  said  luggage  was 
lost.    The  plaintiff  having  recovered  the  sum  of  20/.  in  the  action  : — 

Held,  that  she  was  deprived  of  costs  by  the  County  Courts  Act,  1867,  s.  5,  the 
cause  of  action  as  set  forth  in  the  declaration  being  founded  on  contract. 

Tattan  v.  Great  Western  By.  Co.  (2  E.  &  E.  844  ;  29  L.  J.  (Q.B.)  184) 
discussed. 

This  was  an  application  for  a  rule  to  tax  the  costs  of  the  action 
under  the  following  circumstances. 

The  declaration  in  substance  stated  that  the  defendant  was  the 
proprietor  of  a  certain  hackney  carriage,  which  said  hackney 
carriage  was  at  the  time,  &c.,  under  the  care,  management,  and 
direction  of  defendant's  servant,  and  plying  for  hire  within  the 
limits  of  the  Metropolitan  Police  District,  and  thereupon,  and 
after  the  passing  of  the  Act  of  Parliament  made  and  passed  in  the 
seventh  year  of  her  present  Majesty,  intituled  "An  Act  for  regulating 
Hackney  and  Stage  Carriages  in  and  near  London,"  the  plaintiff, 
at  the  request  of  the  defendant,  hired  the  said  hackney  carriage 
of  the  defendant  to  convey  and  carry  the  plaintiff  and  her  luggage 
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1873  from  and  to  certain  specified  places,  and  thereupon,  in  consideration 
g^YLis  of  the  premises,  and  that  the  plaintiff,  together  with  her  said 
^  ^'  luo-sfao-e,  would,  at  the  request  of  the  defendant,  become  and  be 
a  passenger  to  be  carried  and  conveyed  in  the  said  hackney 
carriage  as  aforesaid,  and  of  certain  reward  to  the  defendant  in 
that  behalf,  he  the  defendant  as  and  being  such  proprietor  of 
the  said  hackney  carriage  as  aforesaid,  then  promised  the 
plaintiff  to  convey  her  and  her  said  luggage  safely  and  securely  from 
and  to  the  places  specified,  and  accepted  her  and  her  said  luggage 
to  be  so  carried ;  but  the  defendant,  not  regarding  his  duty  as  such 
proprietor  of  the  said  hackney  carriage  as  aforesaid,  or  his  said 
promise,  did  not  nor  would  carry  or  convey  the  plaintiff  and  her 
said  luggage  safely  and  securely,  but  so  carelessly  and  negligently 
behaved  and  conducted  hirnself  by  his  said  servant  in  that  behalf 
in  and  about  the  premises,  that  by  and  through  the  mere  care- 
lessness, negligence,  and  improper  conduct  of  the  defendant  by  his 
said  servant,  and  not  otherwise,  part  of  the  plaintiff's  said  luggage 
became  and  was  wholly  lost  to  the  plaintiff.  Plea  :  payment  into 
court  of  Wl  Eeplication  that  151.  was  not  sufficient.  The 
plaintiff  at  the  trial  obtained  a  verdict  for  5?.  above  the  amount 
paid  into  court,  and  the  question  therefore  arose  whether  the 
plaintiff  having  recovered  a  sum  not  exceeding  201.  was  deprived 
of  costs  by  virtue  of  the  County  Courts  Act,  1867  (30  &  31  Vict, 
c.  142)  s.  5. 

9 

Kyddj  in  moving  for  a  rule  "nisi,  contended  that  the  action 
must  be  considered  as  founded  on  tort.  The  case  of  Taitan  v. 
Great  Western  By.  Co.  (1)  decided,  with  reference  to  the  question 
of  costs,  that  an  action  against  a  common  carrier  for  not  safely 
delivering  goods  is  an  action  of  tort  founded  on  the  custom  of  the 
realm,  and  not  one  of  contract.  It  is  submitted  that  the"  position 
of  a  hackney  carriage  proprietor  with  respect  to  the  luggage  of 
persons  hiring  his  carriage  is  that  of  a  common  carrier.  The 
declaration  must  be  treated  as  one  in  tort ;  the  statement  in  the 
declaration  of  the  contract  is  mere  inducement,  shewing  the  facts 
from  which  the  duty  arose ;  the  cause  of  action  is  the  breach  of 
duty. 

(1)  2  E.  &  E.  844  ;  29  L.  J.  (Q.B.)  184. 
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BoviLL,  C.J.  I  think  there  should  be  no  rule.  The  provisions  1873 
of  the  County  Courts  Act,  30  &  31  Yict.  c.  142,  s.  5,  deprive  the  baylis 
plaintiff  of  costs  if  he  does  not  recover  a  sum  exceeding  20?.  in  lj^^ott 
actions  founded  on  contract,  or  101.  in  actions  founded  on  tort.  The 
defendant  paid  into  Court  the  sum  of  151.,  and  the  jury  awarded 
the  further  sum  of  51,  so  that  in  the  whole  the  sum  recovered 
did  not  exceed  201,  The  question  thus  arises  whether  the  present 
action  is  founded  on  contract  within  the  meaning  of  the  section. 
On  looking  to  the  form  of  the  declaration,  it  appears  to  me  clear 
that  the  cause  of  action  therein  alleged  is  one  founded  on  contract. 
In  many  cases  previous  to  the  introduction  of  the  present  rules  of 
pleading  it  became  material  to  consider,  with  a  view  to  preventing 
misjoinder  of  counts,  whether  a  count  could  be  framed  in  case 
instead  of  assumpsit.  And  it  was  a  common  practice  to  treat 
causes  of  action  founded  on  contract  as  actions  of  tort,  and  to 
frame  declarations  alleging  a  contract  and  a  duty  arising  there- 
from, and  complaining  of  a  breach  of  such  duty  by  neglect  to 
perform  the  contract.  Here  the  contract  alleged  in  the  decla- 
ration would  be  implied  by  law  on  the  hire  of  the  carriage,  and 
the  cause  of  action  is  therefore  rightly  put  as  founded  on  the 
contract.  In  the  case  of  Tatiaii  v.  Great  Western  By.  Co.  (1), 
which  was  cited,  the  Queen's  Bench  treated  the  cause  of  action  as 
one  founded  on  tort ;  but  the  Lord  Chief  Justice  expressed  his 
regret  at  the  anomalous  state  of  the  law,  by  which  an  option  being 
given  to  the  plaintiff  to  sue  in  either  form,  the  right  to  costs 
depended  merely  on  the  form  of  the  declaration.  It  is  sufficient 
to  say  with  regard  to  that  case,  that  the  Court  considered  the 
form  of  declaration  to  amount  to  case  and  not  contract.  There 
was  no  statement  there  of  any  promise  or  consideration  as  in  this 
case ;  but  the  cause  of  action  was  founded  wholly  on  the  breach  of 
duty.  The  case  is  therefore  clearly  distinguishable  from  the 
present,  inasmuch  as  it  proceeds  on  the  precise  character  of  the 
cause  of  action  as  alleged  in  the  declaration,  which  was  wholly 
different  from  that  in  the  present  case.  In  the  case  of  Legge  v. 
Tucker  (2),  where  the  action  was  against  a  livery  stable  keeper 
for  negligence  in  the  care  of  a  horse,  the  Court  thought  that  the 

(1)  2  E.  &  E.  844;  29  L.  J.  (Q.B.)  184. 
(2)  1  II.  &  N.  500 ;  20  L.  J.  (Kx.)  71. 


348 


COURT  or  COMMON  PLEAS. 


[L.  R. 


1873  cause  of  action  was  founded  on  contract.  This  decision  preceded 
Baylis  that  of  Tattan  v.  Great  Western  Bij.  Co.  (1),  and  though  it  ap  pear 
LiNTOTT.  to  have  been  cited,  the  Court  in  delivering  their  judgment  made 
no  observations  upon  it.  Since  both  those  decisions  the  case  of 
Morgan  v.  Bavey  (2)  was  decided.  In  that  case  an  innkeeper's 
executors  were  sued  for  the  not  keeping  securely  the  property  of  a 
traveller,  and  with  reference  to  the  difference  between  their  lia- 
bility in  cases  of  tort  and  contract,  it  became  necessary  to  consider 
whether  the  action  was  founded  on  tort  or  contract,  and  it  was 
considered  that  it  was  founded  on  contract,  and  the  executors  were 
therefore  held  liable.  Mr.  Bull  en,  in  his  excellent  work  on  Plead- 
ing, 3rd  ed.  p.  121,  states  that  the  question  of  costs  depends  on  the 
substance  of  the  thing,  not  on  mere  matter  of  form.  Pollock,  C.B., 
says,  in  delivering  the  considered  judgment  of  the  Court  in 
Morgan  v.  Bavey  (3) :  We  think  that  the  cases  have  established 
that  where  a  relation  exists  between  two  parties  which  involves  the 
performance  of  certain  duties  by  one  of  them  and  the  payment  of 
reward  to  him  by  the  other,  the  law  will  imply,  or  the  jury  may 
infer,  a  promise  by  each  party  to  do  what  is  to  be]  done  by  him." 
Looking  to  those  authorities,  if  it  were  now  necessary  to  consider 
the  case  of  Tattan  v.  Great  Western  By.  Co.  (1),  and  to  decide 
upon  what  seems  to  amount  to  a  conflict  of  authority,  I  should  be 
disposed  to  adopt  the  decisions  of  the  Court  of  Exchequer  and 
the  principles  on  which  they^are  based,  but  it  is  not  necessary  to 
do  so  in  this  case,  inasmuch  as  it  is  distinguishable  from  Tattan  v. 
Great  Western  By.  Co.  (1)  on  the  form  of  the  declaration. 

Keating,  J.  I  am  of  the  same  opinion.  I  do  not  pronounce 
any  opinion  on  the  question  whether  the  decision  in  Tattan  v. 
Great  Western  By.  Co.  (1)  is  right  or  not,  for  I  think  that  case 
is  distinguishable  from  the  present.  There  the  declaration  was 
against  a  common  carrier  on  the  custom  of  the  realm,  here  a 
promise  is  alleged  and  a  breach  of  such  promise.  It  seems  to  me 
that  the  cause  of  action  here  is  plainly  founded  on  a  contract 
within  the  meaning  of  the  section. 

.  (1)  2  E.  &  E.  844;  29  L.  J.  (Q.B.)  (2)  6  H.  &  N.  265;  30  L.  J.  (Ex.) 
184.  131. 

(3)  6  H.  &       at  p.  276. 
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HoNYMAN,  J.  I  am  of  the  same  opinion.  There  are  many  1873 
actions  against  carriers  and  other  parties  in  which  the  declaration  baylis 
may  be  framed  either  in  tort  or  contract.  The  distinction  lj^tott 
between  the  two  w^as  very  material  in  former  days.  The  rule 
is  thus  laid  down  by  Tindal,  C.J.,  in  Boorman  v.  Brown  (1) :  That 
there  is  a  large  class  of  cases  in  which  the  foundation  of  the 
action  springs  out  of  privity  of  contract  between  the  parties,  but 
in  which  nevertheless  the  remedy  for  the  breach  or  non-per- 
formance is  indifferently  either  assumpsit  or  case  upon  tort  is 
not  disputed;  such  as  actions  against  attorneys,  surgeons,  and 
other  professional  men,  for  want  of  proper  skill  or  proper  care 
in  the  service  they  undertake  to  render  ;  actions  against  common 
carriers,  against  shipowners  on  bills  of  lading,  against  bailees  of 
different  descriptions,  and  numerous  other  instances  occur  in  which 
the  action  is  brought  in  tort  or  in  contract  at  the  election  of  the 
plaintiff."  The  decisions  on  the  right  to  costs  in  such  cases  do  not 
appear  to  be  very  easily  reconcileable.  It  does  not  seem  alto- 
gether satisfactory  that  the  plaintiff  should  by  declaring  in  one 
particular  form  rather  than  another  alter  the  liability  of  the 
defendant  in  respect  of  costs,  but  many  of  the  authorities  seem 
to  shew  that  he  may  do  so.  In  this  case,  however,  the  form  of  the 
declaration  in  my  opinion  is  clearly  that  of  a  declaration  in  con- 
tract. The  duty  alleged  is  alleged  as  proceeding  from  the  contract 
between  the  parties.  The  plaintiff  having  chosen  so  to  frame  the 
cause  of  action  cannot  now,  it  appears  to  me,  turn  round  and  say 
that  for  the  purposes  of  costs  the  cause  of  action  is  based  on  tort. 
As  regards  the  decision  in  Tattan  v.  Great  Western  Bij,  Co.  (2) 
and  the  other  decisions  that  have  been  referred  to,  I  pronounce 
no  opinion  as  to  which  w^e  ought  to  follow  if  it  were  necessary  to 
decide  between  them.  It  is  clear  on  consideration  of  the  former 
case  that  the  declaration  there  was  a  declaration  on  the  case, 
and  the  present  case  is  therefore  distinguishable. 

Bule  refused. 

Attorney  for  plaintiff :  Craven. 


(1)  3  Q.  B.  51G. 


(2)  2  E.  &  E.  811;  29  L.  J.  (Q.B.)  184. 
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SMITH  V.  BAKER. 

Trover— 'Bill  of  Sale  void  as  against  Trustee  of  BanJcrupfs  Estate — Sale  of 
Goods  under — Proceedings  under  Bankruptcy]  Act,  1869  (32  &  33  Vict, 
c.  71),  s.  72,  hy  Trustee  to  recover  Proceeds  of  Sale — Waiver  of  Tort. 

The  trustee  of  a  "bankrupt's  estate  applied,  under  the  72nd  section  of  the  Banli- 
ruptcy  Act,  1869,  to  the  Court  of  Bankruptcj'-  to  declare  a  bill  of  sale,  tnade  by 
the  bankrupt  previously  to  his  bankruptcy,  fraudulent  and  void  as  against  himself 
as  trustee,  and  to  order  the  assignee  under  the  bill  of  sale  who  had  previously  to 
the  bankruptcy  sold  the  goods  comprised  therein,  to  pay  over  the  proceeds  of  the 
sale  to  himself  as  such  trustee.  The  Court  of  Bankruptcy  having  made  the 
order  prayed  for,  and  the  assignee  having  accordingly  paid  over  the  proceeds 
of  the  sale  : — 

Held  J  that  the  trustee  could  not  afterwards  bring  an  action  of  trover  against 
the  assignee  under  the  bill  of  sale  to  recover  the  difference  between  the  value  of 
the  goods  and  the  amount  realized  by  the  sale,  inasmuch  as  by  the  proceedings 
in  bankruptcy  to  recover  the  proceeds  of  the  sale  he  had  affirmed  such  sale  and 
waived  the  tort. 

Declakation  by  the  plaintiff  as  trustee  of  tlie  property  of 
William  Dale,  a  bankrupt,  for  a  conversion  of  the  goods  of  the 
plaintiff  as  such  trustee. 

Pleas.    1,  Not  guilty ;  2,  Not  possessed. 

8.  That  the  alleged  conversion  was  the  sale  by  the  defendant, 
on  the  4th  of  November,  1871,  for  the  sum  of  179Z.  18s.  6d.,  of 
certain  goods  comprised  in  and  sold  under  a,  bill  of  sale  dated  the 
4th  day  of  March,  1871,  and  being  the  goods  in  the  declaration 
mentioned,  and  the  plaintiff  as  and  being  the  trustee  of  the  pro- 
perty of  the  said  William  Dale  gave  notice  to  the  defendant  on  the 
7th  day  of  March,  1872,  that  the  County  Court  of  Grloucestershire, 
holden  at  Bristol,  being  the  Court  having  jurisdiction  in  the 
matter  of  the  bankruptcy  of  the  said  William  Dale,  and  wherein 
bankruptcy  proceedings  therein  were  then  pending,  would  be 
moved  on  the  15th  day  of  March,  1872,  on  behalf  of  the  plaintiff, 
for  an  order  that  the  said  bill  of  sale  might  be  declared  to  be 
fraudulent  and  void  as  against  the  plaintiff  as  such  trustee,  and  the 
defendant  might  be  ordered  to  pay  over  to  the  plaintiff,  as  such 
trustee,  all  the  moneys  realized  by  the  sale  of  such  of  the  goods 
comprised  in  the  said  bill  of  sale  as  had  been  sold,  and  to  deliver 
to  the  said  plaintiff,  as  such  trustee,  such  of  the  said  goods  as 
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might  still  remain  unsold,  and  on  the  said  15th  day  of  March,  1873 
1872,  the  said  County  Court  was  moved  accordingly,  and  did  ^  Smith 
declare  and  order  that  the  said  bill  of  sale  was  fraudulent  and  b^^'j,^ 
void  as  against  the  plaintiff,  and  that  the  defendant  should  pay 
the  sum  of  179Z.  18s.  6d^.,  the  gross  amount  realized  thereunder,  , 
to  the  plaintiff,  and  the  defendant  accordingly  did  pay  the  said 
sum,  which  was  the  gross  amount  realized  under  the  said  bill  of 
sale,  to  the  plaintiff,  and  the  defendant   says  that  no  goods 
remained  unsold  under  the  said  bill  of  sale,  and  the  said  sum  was 
all  that  has  ever  been  realized  thereunder,  and  the  plaintiff 
accepted  and  received  the  said  sum  in  full  satisfaction  of  all  the 
goods  comprised  in  and  sold  under  the  said  bill  of  sale,  and  of  the 
proceeds  thereof,  and  of  all  his  claim  in  respect  thereof,  and  of  ' 
the  cause  of  action  herein  pleaded  to,  and  the  plaintiff  thereby 
before  suit  waived  and  abandoned  all  his  claim  and  cause  of  action 
in  respect  of  the  alleged  wrongful  conversion,  and  discharged  the 
defendant  therefrom. 
Issues. 

At  the  trial  which  took  place  before  Mellor,  J.,  at  the  last 
Bristol  Summer  Assizes,  the  facts  were  as  follows  : — The  de- 
fendant was  the  assignee  under  a  bill  of  sale  of  furniture  and 
other  effects  of  William  Dale,  and,  default  having  been  made  in 
the  payment  of  the  debt  secured  by  the  bill  of  sale,  had  sold  the 
goods  comprised  therein  as  stated  in  the  3rd  plea  on  the  4th  of 
November,  1871.  On  the  10th  of  November,  1871,  Dale  was 
adjudicated  a  bankrupt.  On  the  7th  of  March,  1872,  the 
plaintiff's  attorney  gave  notice  to  the  defendant  that  the  County 
Court  of  Bristol,  being  the  court  in  which  the  bankruptcy  pro- 
ceedings were  pending,  would  be  moved  for  an  order  that  the  bill 
of  sale  might  be  declared  fraudulent  and  void  as  against  the 
plaintiff  as  trustee,  and  the  defendant  might  be  ordered  to  pay 
over  to  the  plaintiff  all  the  moneys  realized  by  the  sale  of  such  of 
the  goods  comprised  in  the  said  bill  of  sale  as  had  been  sold 
by  him,  and  to  deliver  up  such  of  the  same  goods  as  miglit  still 
remain  unsold,  and  to  pay  the  costs  of  the  said  motion.  The 
plaintiff  made  an  affidavit  in  support  of  the  motion  in  the  county 
court  setting  out  the  facts  connected  with  the  making  the  bill  of 
sale  and  the  sale  of  the  goods,  and  stating  that  though  he  had 
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1873  demanded  of  tlie  defendant  payment  of  the  moneys  produced  by 
^j^i^^  the  sale  the  defendant  declined  to  pay  him  the  same.  The  County 
„  ^-  Court,  on  the  loth  of  March,  1872,  made  an  order  declaring  the 
bill  of  sale  fraudulent  and  void  as  against  the  plaintiff,  and 
ordering  that  the  defendant  should  pay  the  sum  of  179Z.  18s.  6cZ., 
the  gross  amount  realized  thereunder,  to  the  plaintiff.  The  amount 
so  ordered  to  be  paid  was  afterwards  reduced  to  157?.  6s.,  the 
difference  being  the  amount  of  rent  due  to  the  landlord  of  bankrupt's 
premises,  and  the  reduced  amount  was  paid  over  by  the  defendant 
to  the  plaintiff. 

It  was  not  denied  that  the  bill  of  sale  was  void  as  against  the 
plaintiff,  but  it  was  contended  on  behalf  of  the  defendant  that  the 
plaintiff  could  not  maintain  trover  after  having  applied  for  and 
obtained  the  proceeds  of  the  sale  of  the  goods  under  the  bill  of 
sale. 

The  verdict  was  entered  for  the  plaintiff,  the  damages  to  be 
subsequently  assessed,  if  necessary,  and  leave  was  reserved  to  move 
to  enter  a  nonsuit,  the  Court  having  power  to  draw  inferences  of 
fact. 

A  rule  nisi  had  been  obtained  accordingly. 

Lo^es,  Q.C,  and  Saunders,  shewed  cause.  It  must  be  admitted 
that  if  the  proceedings  in  the  Court  of  Bankruptcy  were  equiva- 
lent to  recovery  in  an  action  for  money  had  and  received,  the 
plaintiff  must  be  taken  to  have  waived  the  tort,  and  cannot  now 
maintain  trover.  It  is  contended  that  they  were  not  so  equi- 
valent. 

[They  were  then  stopped  by  an  intimation  from  the  Court  that 
they  wished  to  hear  the  counsel  in  support  of  the  rule,  and  that 
they  should  be  heard  further,  if  necessary,  in  reply.] 

Cole,  Q.C,  and  Arthur  Charles,  supported  the  rule.  The  plain- 
tiff has  waived  the  tort  by  his  acts,  and  cannot  now  maintain 
trover.  He  can  only  be  entitled  to  the  proceeds  of  the  sale  on  the 
footing  that  the  defendant  acted  as  his  agent  in  selling  the  goods. 
Having  received  those,  he  cannot  now  say  the  sale  was  tortious : 
Smith  V.  Hodson  (1) ;  Brewer  v.  Sjoarrow,  (2)    Burn  v.  Morris  (3) 


(1)  2  Sm.  L.  C.  6th  ed.  119.  (2)  7  B.  &  C.  310. 

(3)  4  Tyr.  485. 
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is  distiDguishable  from  the  present  case  on  the  same  grounds  as  1873 
those  upon  which  it  was  distinguishable  from  Brewer  v.  Sparrow.  (1)  smith 
[BoviLL,  C.J.    AVould  receipt  of  the  proceeds  of  a  wrongful  sale  baker 
always  waive  the  tort  ?    Is  it  not  rather  a  question  of  fact  to  be 
considered  with  relation  to  the  circumstances  of  each  case,  whether 
there  has  been  what  amounts  to  an  election  to  affirm  the  wrongful 
act .?] 

Admitting  that  it  is  a  mixed  question  of  law  and  fact,  it  is  well 
settled  upon  all  the  authorities,  that  bringing  an  action  for  money- 
had  and  received  is  a  conclusive  election  to  affirm  the  sale,  inas- 
much as  it  necessarily  involves  a  recognition  of  the  defendant  as 
the  plaintiff's  agent  in  committing  the  tortious  act :  Smith  v. 
Hodson.  (2)  It  is  submitted  that  the  claim  and  recovery  of  the 
proceeds  of  the  sale  under  s.  72  of  the  Bankruptcy  Act,  1869,  is 
exactly  analogous  to  an  action  for  money  had  and  received.  The 
Court  of  Bankruptcy  is  given  a  very  wide  jurisdiction  by  that 
section.  It  may  apply  any  remedy  which  the  justice  of  the  case 
demands,  for  the  purpose  of  a  proper  distribution  of  the  estate. 
By  demanding  and  recovering  the  proceeds  of  the  sale  in  a  judicial 
proceeding,  the  plaintiff  irrevocably  elects  to  waive  the  tort.  It  is 
submitted  that  even  if  the  proceedings  were  not  equivalent  to  an 
action  for  money  had  and  received,  as  a  matter  of  fact  the  evidence 
of  an  intention  to  affirm  the  transaction  and  consequent  waiver  of 
the  tort  is  amply  sufficient. 

[BoviLL,  C.J.  The  plaintiff  expressly  repudiates  the  transac- 
tion, and  claims  to  have  the  bill  of  sale  declared  fraudulent  and 
void.] 

The  same  reasoning  would  apply  in  the  case  of  tlie  action  for 
money  had  and  received  to  recover  the  proceeds  of  tlie  sale.  The 
first  step  in  such  a  case  is  to  shew  that  the  bill  of  sale  is  fraudu- 
lent and  void,  but  then  the  tort  is  waived,  and  the  plaintiff  treats 
the  defendant  as  his  agent.  The  plaintiff  disaflirms  the  bill  of 
sale  but  not  the  sale  itself. 

The  plaintiff  might  have  brought  trover  for  the  goods;  he 
might  have  proceeded  in  equity,  or  he  might  have  claimed  the 
full  value  of  the  goods  in  the  Bankruptcy  Court  and  not  merely 
the  proceeds  of  the  sale.  Having  elected  to  proceed  in  the  Bank- 
(1)  7  B.  &  C.  310.  (2)  2  Sm.  L.  C.  6th  ed.  119. 
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1873       ruptcy  Court  for  the  proceeds  only,  lie  cannot  harass  the  defend- 
gjjirpjj  ~  ant  by  further  proceedings  at  law.    [They  also  cited  Wilson  v. 
Baker      PouUer  (1)  ;  Lythgoe  v.  Vernon  (2) ;  Eeilhut  v.  JSfevill  (3) ;  Marks 
V.  Feldman  (4) ;  Val^y  v.  Saunders.  (5)] 

Lojpes,  Q.  C,  in  reply.  The  real  question  is,  whether  the  plain- 
tiff can  be  considered  as  having  intended  to  treat  the  defendant  as 
his  agent  in  making  the  sale.  It  would  be  impossible  on  a  reason- 
able view  of  what  he  did  to  come  to  the  conclusion  that  he  did. 
He  repudiated  the  transaction  from'  the  first,  and  claimed  to  have 
the  bill  of  sale  declared  fraudulent  and  void.  The  trustee  is  en- 
titled to  go  to  the  Court  of  Bankruptcy  and  claim  the  proceeds  of 
the  sale  for  the  purpose  of  protecting  the  creditors.  The  proceeds 
form  portion  of  the  estate,  being  derived  from  goods  which  were 
assets  applicable  to  the  payment  of  the  bankrupt's  debts.  If  the 
proceeds  could  not  be  claimed  on  behalf  of  the  creditors,  they 
might  be  dissipated  or  disposed  of,  leaving  only  the  right  of  action 
-against  the  tortfeasor  without  any  security  for  the  creditors. 

It  is  not  putting  a  fair  construction  on  the  transaction  to  cdn- 
-clude  that  the  receipt  of  the  proceeds  under  these  circumstances 
involved  the  abandonment  of  the  right  of  the  trustee  to  go  for 
the  difference  between  the  proceeds  and  the  real  value  of  the 
goods  by  way  of  damages  for  the  wrongful  conversion.  The  pro- 
ceeds are  received  merely  in  part  of  the  value  of  the  goods  for 
which  the  defendant  is  responsible.  The  proceedings  in  bank- 
ruptcy are  not  equivalent  to  an  action  for  money  had  and  received. 
The  reasoning  applicable  to  the  two  cases  is  different.  It  would 
obviously  be  unjust  that  after  bringing  an  action  for  money  had 
and  received,  which  involves  the  assumption  that  the  plaintiff 
authorized  the  sale,  the  plaintiff  should  bring  a  fresh  action  of 
trover.    [He  cited  Morris  v.  Bolinson.  (6)] 

BoviLL,  C.J.  The  question  in  this  case  is,  whether  there  has 
been  what  amounts  to  an  adoption  of  the  wrongful  act  of  the  de- 
fendant by  the  plaintiff,  whereby  the  plaintiff  has  waived  his  right 

(1)  2  Str.  859.  ,  (3)  Law  Eep.  5  C.  P.  478. 

(2)  5  H.  &  N.  180;  29  L.  J.  (Ex.)        (4)  Law  Eep.  5  Q.  B.  275. 

164.  (5)  5  C.  B.  887 ;  17  L.  J.  (CP.)  249. 

,    (6)  SB.  &C.  196. 
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to  sue  for  the  tort.    The  defendant  took  possession  of  the  goods, 
and  sold  them  under  a  bill  of  sale,  which  was  Yoid  as  against  the 
plaintiff  as  trustee  of  the  bankrupt's  estate.  As  between  the  bank- 
rupt and  the  defendant  the  bill  of  sale  was  perfectly  good,  and  the 
defendant  had  a  right  at  the  time  of  the  sale  to  sell  the  goods 
subject  to  the  possibility  of  the  subsequent  avoidance  of  the  trans- 
action in  the  event  of  a  bankruptcy.    The  debtor  almost  imme- 
diately after  the  sale  became  bankrupt,  and  the  plaintiff  having 
determined,  as  trustee,  to  avoid  the  bill  of  sale,  adopted  proceed- 
ings in  bankruptcy  to  make  the  defendant  responsible  for  his  act. 
The  plaintiff  was  then  at  liberty  to  treat  the  sale  as  a  tortious  act, 
and  to  demand  from  the  defendant  the  value  of  the  goods  and 
any  damages  resulting  to  the  bankrupt's  estate  from  such  tortious 
act.    He  did  not,  however,  commence  any  action  at  law  for  the 
tort,  but  resorted  to  the  Court  of  Bankruptcy  and  made  a  success- 
ful application  to  have  the  bill  of  sale  declared  void.    He  further 
applied  that  the  proceeds  of  the  sale  and  any  goods  remaining  un- 
sold might  be  handed  over  to  him,  and  obtained  payment  of  the 
proceeds  from  the  defendant;  and  the  question  now  raised  is  as  to 
the  effect  of  his  so  acting.    The  law  is  clear  that  a  person  who  is 
entitled  to  complaia  of  a  conversion  of  his  property,  but  who 
prefers  to  waive  the  tort,  may  do  so  and  bring  his  action  for  money 
had  and  received  for  the  proceeds  of  goods  wrongfully  sold.  The 
law  implies,  under  such  circumstances,  a  promise  on  the  part  of 
the  tortfeasor  that  he  will  pay  over  the  proceeds  of  the  sale  to 
the  rightful  owner.    But  if  an  action  for  money  had  and  received 
is  so  brought,  that  is  in  point  of  law  a  conclusive  election  to  waive 
the  tort ;  and  so  the  commencement  of  an  action  of  trespass  or 
trover  is  a  conclusive  election  the  other  way.    The  principles 
which  govern  the  subject  are  very  well  illustrated  in  the  case  of 
BucMand  v.  Johnson  (1),  where  it  is  held  that  the  plaintiff  having 
sued  one  of  two  joint  tortfeasors  in  tort  could  not  afterwards  sue 
the  other  for  money  had  and  received.    There  may  be  other  in- 
stances where  an  act  may  amount  to  a  conclusive  election  in  point 
of  law  to  waive  the  tort.    Bat  there  is  another  class  of  cases  in 
which  an  act  is  of  an  ambiguous  character,  and  may  or  may  not  be 
done  with  the  intention  of  adopting  and  affirming  the  wrongful  act. 
(1)  15  C.  B.  145 ;  23  L.  J.  (CP.)  204. 
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1873  In  sucli  cases  the  question  whether  the  tort  has  been  waived 
^jjj^jj  becomes  rather  a  matter  of  fact  than  of  law.  Now  it  is  contended  in 
,  ^'  the  present  case  that  the  proceedings  in  bankruptcy  are  equivalent 
to  an  action  for  money  had  and  received.  The  language  of  the  72nd 
section  of  the  Bankruptcy  Act,  1869,  is  very  wide.  Power  is  thereby 
given  to  the  Court  of  Bankruptcy  to  decide  all  questions  which  the 
Court  may  deem  it  necessary  to  decide  for  the  purpose  of  doing 
complete  justice  or  making  a  complete  distribution  of  property  in 
any  case  of  bankruptcy.  If  the  defendant  be  right  in  his  contention 
that  the  proceedings  taken  amounted  to  an  action  for  money  had  and 
received,  then  clearly  they  form  a  bar  to  this  action.  If  not,  then 
the  question  is,  what  is  the  proper  inference,  treating  the  question 
as  one  of  fact,  as  I  am  at  present  disposed  to  think  that  it  ought  to 
be  treated,  for  us  to  draw  from  the  plaintiff's  proceedings  as  to 
whether  there  was  a  waiver  or  adoption  of  the  tortious  act  of  the 
defendant  by  the  plaintiff.  In  treating  the  question  as  a  matter 
of  fact,  of  course  we  must  be  guided  by  the  decisions  on  analogous 
cases  as  to  what  constitutes  the  waiver  of  a  tort,  but  attention  has 
been  fully  directed  to  all  the  authorities,  and  on  consideration  of 
the  whole  of  the  circumstances  of  the  case  I  come  to  the  conclu- 
sion, as  a  matter  of  fact,  there  was  an  affirmance  of  the  act  of 
selling  the  goods  by  the  claim  and  receipt  of  the  proceeds  of  the 
sale  from  the  defendant,  and  that  the  plaintiff  having  therefore 
waived  the  tort  cannot  now  maintain  this  action.  The  rule  must, 
therefore,  be  made  absolute. 


Keating,  J.  I  am  of  the  same  opinion.  It  is  admitted  by  the 
plaintiff's  counsel,  that  if  the  plaintiff  had  brought  an  action  for 
money  had  and  received,  that  would  amount  to  a  conclusive  election 
to  waive  the  tort.  That  admission  brings  the  whole  question  to 
the  short  point  whether  the  proceedings  that  were  taken  in  bank- 
ruptcy were  equivalent  to  an  action  for  money  had  and  received. 
It  appears  to  me  that  they  were.  The  plaintiff  claimed  the  pro- 
ceeds of  the  sale  in  a  judicial  proceeding  before  a  Court  having 
full  jurisdiction  to  entertain  and  decide  all  questions  arising  out  of 
the  transaction.  The  order  for  which  he  applied  was  made,  and 
he  took  advantage  of  it,  and  received  the  proceeds  of  the  sale.  It 
seems  to  me  that  what  he  did  is  substantially  equivalent  to  re- 
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covering  the  proceeds  by  an  action  for  money  had  and  received,  1873 
which  it  is  admitted  would  be  a  conclusive  election  to  waive  the  Suhth 
tort.    But  bringing  an  action  for  money  had  and  received  is  not  baker 
the  only  way  in  which  a  tortious  sale  may  be  affirmed ;  and  even 
if  the  proceedings  in  bankruptcy  cannot  be  correctly  regarded  as 
equivalent  to  an  action  for  money  had  and  received,  still  I  fully 
agree  with  my  Lord  that,  treating  the  question  as  a  matter  of  fact,  ^ 
there  was,  on  the  facts  of  this  case,  a  clear  affirmance  of  the 
wrongful  sale.    In  some  of  the  cases  cited  it  was  held  that  a  claim 
to  the  proceeds  of  a  wrongful  sale  and  receipt  of  them  might 
amount  to  affirmance  of  the  sale.    Here  we  have  these  and  addi- 
tional circumstances  pointing  in  the  same  direction. 

HoNYMAN,  J.  I  also  think  the  rule  should  be  made  absolute. 
As  to  the  general  rule  of  law  there  is  no  dispute.  A  man  cannot  at 
the  same  time  blow  hot  and  cold.  He  cannot  say  at  one  time  that 
the  transaction  is  valid,  and  thereby  obtain  some  advantage,  to  which 
he  could  only  be  entitled  on  the  footing  that  it  is  valid,  and  at 
another  time  say  it  is  void  for  the  purpose  of  securing  some  further 
advantage.  It  is  admitted,  that  if  the  proceedings  in  bankruptcy 
were  equivalent  to  an.  action  for  money  had  and  received,  trover 
would  not  lie,  for  the  only  footing  on  which  the  plaintiff  can 
recover  in  an  action  for  money  had  and  received  is  by  waiving  the 
tort  and  treating  the  defendant  as  his  agent.  The  question  there- 
fore is,  whether  these  proceedings  were  equivalent  to  such  an 
action.  The  widest  jurisdiction  is  conferred  on  the  Court  of  Bank- 
ruptcy by  the  72nd  section  of  the  Bankruptcy  Act,  1869 ;  and  we 
find  that  the  plaintiff  resorted  to  that  court,  and,  instead  of  claiming 
the  value  of  the  goods,  claimed  and  received  the  proceeds  of  the 
sale,  to  which  he  could  only  be  entitled  on  the  footing  that  the 
defendant  acted  as  his  agent  in  selling.  It  seems  to  me  that  he 
thereby  elected  to  take  to  the  sale,  and  cannot  now  turn  round 
and  seek  to  treat  it  as  a  conversion  of  the  goods. 

Bule  absolute. 

Attorney  for  plaintiff :  Dix.  , 

Attorneys  for  defendants :  Gregorij,  BowcUffes,  &  Baivie,  for 
Benson  &  Elletson, 
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1873  RUDGE  v.  EICHENS. 

April  26.      Practice  :  Striking  out  Fleas — Mortgage  :  Mortgagee  suing  upon  the  Covenant^ 

after  having  exercised  Power  of  Sale. 

To  a  declaration  by  mortgagee  against  mortgagor  for  tlie  balance  due  for  prin- 
cipal and  interest  after  sale  under  a  power  in  the  deed  of  the  mortgaged  propertjr, 
the  defendant  pleaded,  on  equitable  grounds,  that,  after  default  in  payment  of 
principal  and  interest,  the  plaintiff,  pursuant  to  the  covenants  in  the  deed,  entered 
into  and  took  possession  of  the  mortgaged  premises,  and  sold  the  same,  and  so- 
deprived  the  defendant  of  his  right  to  have  them  re-conveyed  to  him  on  payment 
of  the  principal  money  and  interest  due. 

A  judge  at  chambers  having  struck  out  the  plea,  on  the  ground  that  it  was  a 
bad  and  dishonest  plea,  the  Court  refused  to  interfere. 

Action  for  breach  of  covenant.  The  first  count  of  the  declara- 
tion stated  that  the  defendant,  by  deed  bearing  date  the  3rd  of 
January,  1870,  covenanted  with  the  plaintiff  to  pay  to  the  plaintiff 
on  the  third  of  July,  1870,  the  sum  of  1500Z.,  with  interest  for  the 
same  in  the  meantime,  after  the  rate  of  5?.  per  cent,  per  annum^ 
by  equal  half-yearly  instalments,  to  be  computed  from  the  day  af 
the  date  of  the  deed ;  and  that,  unless  the  said  sum  of  1500?. 
should  be  paid  on  the  said  3rd  of  July,  1870,  the  defendant 
would  pay  to  the  plaintiff  on  the  3rd  of  January  and  the  3rd  of 
July  in  every  year  during  the  continuance  of  such  security,  interest; 
after  the  rate  aforesaid  on  the  said  sum  of  1500Z.  or  on  so  much 
thereof  as  should  for  the  time  being  be  due,  until  the  whole  of  the 
said  sum  of  1500Z.  should  be  fully  paid :  Averment  that  the  said 
sum  of  1500Z.  remained  unpaid  after  the  said  3rd  of  July,  1870, 
and  was  still  unpaid,  and  90Z.  for  half-yearly  instalments  of  the 
last- mentioned  interest  became  due  to  the  plaintiff,  and  was  still 
unpaid. 

Second  count,  for  money  lent  and  money  found  due  on  accounts 
stated. 

Pleas,— 1.  Kon  est  factum.  2.  for  a  second  plea  to  the  fir&fe 
count,  the  same  being  for  defence  on  equitable  grounds, — that,  at 
the  time  of  the  making  of  the  deed,  the  defendant  was  iu  posses- 
sion of  certain  leaseholds,  and  by  the  deed  in  the  declaration  men- 
tioned the  said  leaseholds  were  conveyed  to  the  plaintiff  by  way  oi 
mortgage  for  securing  the  moneys  in  the  fii^st  count  of  the  decla- 
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ration  mentioned,  which  consisted  of  150 OZ.  lent  by  the  plaintiff  on  1873 
the  security  of  the  said  mortgage ;  and  it  was  covenanted  and 
agreed  by  and  between  the  plaintiff  and  defendant  in  the  said  deed,  p^^^^'^^^, 
that,  if  default  should  be  made  in  payment  of  the  said  sum  of 
1500Z.,  or  the  interest  thereof,  or  any  part  thereof  respectively,  by 
the  defendant  at  the  time  mentioned  in  the  first  count,  then  it 
should  be  lawful  for  the  plaintiff  immediately  thereupon,  or  at  any 
time  or  times  thereafter,  without  the  receipt  of  any  farther  consent 
or  concurrence  by  or  on  the  part  of  the  defendant,  to  sell  and  ab- 
solutely dispose  of  the  said  leaseholds  so  conveyed  as  aforesaid ; 
and  the  defendant  said  that,  upon  his  making  default  in  the  pay- 
ment of  the  said  1500Z.  and  the  interest  due  thereon,  the  plaintiff, 
pursuant  to  the  covenants  in  the  deed,  entered  into  and  took  pos- 
session of  the  said  leaseholds  so  mortgaged  as  aforesaid,  and  sold 
the  same,  and  thereby  realized  and  received,  and  still  held,  more 
than  sufficient  out  of  the  proceeds  of  the  said  sale,  after  deducting 
expenses,  to  pay  and  satisfy  herself  all  principal  money  and  inte- 
rest and  all  other  moneys  due  to  her  under  or  by  virtue  of  the 
deed,  and  which  proceeds  she  lawfully  could  and  ought  to  apply  in 
satisfaction  of  the  claim  in  the  declaration  mentioned. 

3.  For  a  third  plea  to  the  first  count,  the  same  being  for  defence 
on  equitable  grounds, — the  defendant  repeated  the  averments  in 
the  second  plea  and  the  covenant  therein  stated,  and  he  said  that, 
upon  his  making  default  in  the  payment  of  the  1500Z.  and  the 
interest  due  thereon,  the  plaintiff,  pursuant  to  the  covenants  in  the 
deed,  entered  into  and  took  possession  of  the  said  leaseholds  so 
mortgaged  as  aforesaid,  and  sold  the  same,  and  thereby  had  deprived 
the  defendant  of  his  right  to  have  the  said  property  so  mortgaged 
to  the  plaintiff  as  aforesaid  re-conveyed  to  him,  the  defendant, 
upon  payment  of  the  money  and  interest  due  upon  the  mortgage, 
whereby  the  plaintiff  had  realized,  received,  and  now  held  the 
proceeds  of  the  said  sale  to  pay  and  satisfy  herself  all  principal 
moneys  and  interest  and  all  other  moneys  due  to  her  under  and  by 
virtue  of  the  said  deed,  and  was  in  equity  satisfied  before  this  suit 
by  the  said  sale  of  the  said  leaseholds  as  aforesaid. 

4.  To  the  residue  of  the  declaration,  never  indebted :  5.  to  the 
whole  declaration,  payment :  6.  set-off. 

These  pleas  had  been  allowed  by  a  master,  the  plaintiff  having 
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leave  to  rejoin  and  demur.  On  the  4th  of  March,  a  summons  was 
taken  out  before  another  master  to  strike  out  the  third  plea ;  the 
master  refused  to  do  so ;  but,  on  appeal,  Bramwell,  B.,  ordered  it 
to  be  struck  out,  observing  that  it  was  a  dishonest  plea. 

Oppenheim  moved  to  rescind  the  order  of  Bramwell,  B.  The 
plea  in  question  discloses  a  good  defence  in  equity.  "Where  a 
mortgagee  has  parted  with  the  mortgaged  property  so  as  to  put  it 
out  of  his  power  to  restore  it  to  the  mortgagor  on  payment  of  the 
principal  and  interest,  equity  will  restrain  him  from  proceeding  to 
enforce  the  personal  covenants  contained  in  the  deed :  Palmer  v. 
Eendrie  (1) ;  Palmer  v.  Hendrie,  No.  2.  (2)  There,  a  mortgagee 
concurred  with  the  transferee  of  the  equity  of  redemption  in  selling 
the  property,  and  he  allowed  the  latter  to  receive  the  purchase- 
money;  and  the  Court  granted  a  perpetual  injunction  restraining 
the  mortgagee  from  proceeding  at  law  in  respect  of  the  mortgage- 
debt  and  interest.  Lord  Eomilly,  M.E.,  says  (3) :  "  If  a  man 
mortgages  property  and  afterwards  sells  the  equity  of  redemption 
to  a  third  person,  who  then  sells  the  property  with  the  concurrence 
of  the  mortgagee,  such  mortgagee  cannot,  if  he  has  allowed  the 
purchaser  of  the  equity  of  redemption  to  receive  the  purchase- 
money,  sue  the  original  mortgagor  for  the  amount  of  the  money 
which  he  has  thus  allowed  to  be  paid  to  the  purchaser  of  the 
equity  of  redemption.  That  is  one  of  the  first  principles  of 
equity."  Palmer  v.  Hendrie  was  recognized  and  acted  upon  in 
Walker  v.  Jones  (4),  where  Lord  Justice  Turner  said  (5)  :  It  is 
clear  that  every  mortgagor  has  the  right  to  have  a  re-cOnveyance 
of  the  mortgaged  property  upon  payment  of  the  money  due  upon 
the  mortgage,  and  that  every  mortgagee  is  charged  with  the  duty 
of  making  such  re-conveyance  upon  such  payment  being  made. 
This,  indeed,  is  no  more  than  the  necessary  result  of  the  relative 
positions  of  the  parties,  the  mortgage  being  only  a  security  for  the 
debt."    In  this  case  the  sale  was  not  bona  fide. 

[Keating,  J.    Why  not  raise  that  defence  by  plea  ?] 
1   It  is  submitted  that  it  is  raised  by  the  second  plea. 
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(1)  27  Beav.  349.  (3)  28  Beav.  343. 

(2)  28  Beav.  341.  (4)  Law  Eep.  1  P.  C.  50. 

(5)  Law  Eep.  1  P.  C.  at  p.  61. 
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[Keating,  J.  Kecourse  cannot  be  had  to  the  second  plea  to  1873 
help  the  third.    Does  the  deed  contain  a  poxver  of  sale  ?J  Rudge 

Yes.  The  facts  are  these : — The  mortgagor  having  made  default,  -paciim' 
the  mortgagee,  in  exercise  of  the  power  of  sale,  sold  the  property 
for  1243?.,  and  she  now  seeks  to  recover  336Z.,  the  balance  of 
principal  and  interest  said  to  remain  due. 

Keating,  J,  This  is  an  application  to  rescind  an  order  of 
Bramwel],  B.,  for  striking  out  the  third  plea,  on  the  ground  that 
it  is  a  dishonest  plea.  I  think  ifc  is  also  a  bad  plea.  The  plea 
was  allowed  by  Master  Gordon.  Then  an  application  was  made  to 
Master  Kay,  not  to  set  aside  that  order,  but  to  strike  out  the  third 
plea.  Master  Kay  took  the  same  view  that  Master  Gordon  had 
taken,  and  thought  it  better  to  allow  the  plea.  Upon  appeal  to 
Bramw^ell,  B.,  however,  that  learned  judge  entertained  no  doubt 
that  the  plea  ought  to  be  struck  out.  The  action  is  brought  upon 
a  covenant  for  the  payment  of  a  sum  of  1500Z.  and  interest  on  a 
given  day.  Default  having  been  made,  the  power  of  sale  contained 
in  the  deed  was  exercised,  and  1243?.  was  realized.  There  is  no 
impeachment  of  the  bona  fides  of  that  sale  in  this  plea  :  but  we 
are  told  that  a  Court  of  Equity  would  hold  that  the  1243?.  honestly 
realized  became  a  satisfaction  of  the  claim,  and  that  the  mortgagee 
would  be  restrained  from  afterwards  suing  upon  the  covenant. 
The  authorities  which  Mr.  Oppenheim  has  cited  do  not  support 
his  proposition.  All  they  shew  is,  that,  where  the  claim  of  the 
mortgagee  has  been  satisfied,  the  mortgagor  is  entitled  to  a  re- 
conveyance of  the  property,  and  cannot  be  proceeded  against  upon 
the  covenant.  There  is  no  doubt  about  that.  We  could  not  set 
aside  the  order  of  my  Brother  Bramwell  unless  we  were  satisfied 
that  it  was  clearly  wrong.  So  far  from  its  being  clearly  wrong,  in 
my  opinion  it  was  quite  right. 

Grove,  J.  I  am  of  the  same  opinion.  The  second  plea  seems 
fairly  to  raise  the  defence  which  the  cases  cited  support.  A  Court 
of  Equity  would  not  allow  the  mortgagee  to  sue  upon  the  covenant 
after  he  had  so  dealt  with  the  property  as  to  put  it  out  of  his 
power  to  re-convey  it  on  being  paid  the  principal  and  interest  duo 
upon  the  mortgage.   But  the  third  plea  is  a  totally  different  thing. 

Vol.  VIIT.  2  G  2 


362 


COUET  OF  COMMON  PLEAS. 


[L.  E. 


It  alleges  that,  after  default  in  payment  of  the  principal  and 
interest,  the  plaintiff  (the  mortgagee),  pursuant  to  the  covenants 
in  the  deed,  entered  into  and  took  possession  of  the  mortgaged 
premises,  and  sold  the  same,  and  so  deprived  the  defendant  of  his 
right  to  have  them  re-conveyed  to  him  on  payment  of  the  principal 
money  and  interest  due.  She  had  an  undoubted  right  to  exercise 
the  power  of  sale,  and  she  has  done  so.  The  plea  is  no  answer  to 
the  action.  If  it  could  be  shewn  that  there  was  no  real  sale,  that 
would  raise  quite  another  defence. 

Denmak,  J.  I  am  of  the  same  opinion.  It  was  the  duty  of 
the  judge  when  the  pleas  were  before  him  to  order  this  plea  to  be 
struck  out,  if  he  thought  it  was  clearly  a  bad  or  dishonest  one. 
I  think  this  is  clearly  a  bad  plea.  The  cases  cited  have  no  applica- 
tion, or,  if  any,  an  adverse  one.  That  is  the  sense  in  which  the 
learned  judge  used  the  word  dishonest. 

Bule  refused. 

Attorneys  for  defendant :  II,  F.  &  E.  Chester. 


April  25;  GOURLEY  v.  PLTMSOLL. 

June  13.  . 

 ■   Practice — General  Plea  of  Justification — Particulars — Time  for  Allowance  of 

Interrogatories. 

In  an  action  for  a  libel  substantially  charging  tlie  plaintiff,  a  shipowner,  with 
sending  ships  to  sea  over-insured,  overloaded,  and  under-manned,  and  with  an 
habitual  disregard  of  human  life  in  the  conduct  of  his  business,  a  judge  at 
chambers  allowed  the  defendant  to  plead  general  pleas  of  justification,  "  that  the 
several  words  and  matters  concerning  the  plaintiff  were  true  in  substance  and  in 
fact/'  subject  to  particulars. 

The  Court  sustained  the  order,  holding  it  to  be  a  more  convenient  course  than 
setting  out  the  several  matters  of  justification  upon  the  record. 

An  order  having  been  made  for  the  delivery  by  the  defendant  of  particulars  of 
the  several  matters  he  intended  to  rely  on  under  his  pleas  of  justification,  stating 
the  substance  of  each  case,  with  the  dates  of  the  several  matters  relied  on,  or,  in 
default,  that  the  pleas  should  be  struck  out  :— 

The  Court  refused  to  allow  bim  to  administer  interrogatories  to  the  plaintiff 
for  tbe  purpose  of  enabling  him  to  comply  with  the  order,  in  the  absence  of  an 
affidavit  disclosing  circumstances  to  warrant  a  departure  from  the  general  rule. 

Action  for  a  series  of  alleged  libels.  The  first  count  of  the 
declaration  stated  that,  before  and  at  the  time  of  the  committing 
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by  the  defendant  of  tlie  several  grievances  thereinafter  alleged,  the  1873 
plaintiff  v/as  engaged  very  extensively  in  the  business  of  a  ship-  Gourley 
owner  and  mercliant,  and  as  such  was  possessed  of  many  ships  pj^jJsqll 
which  traded  between  the  ports  of  the  United  Kingdom  and  also 
between  those  ports  and  divers  ports  and  places  in  foreign  coun- 
tries, &c. ;  that  the  defendant  falsely  and  maliciously  printed 
and  published,  and  caused  and  procured  to  be  printed,  published, 
and  circulated,  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning him  in  relation  to  his  aforesaid  business,  in  a  certain  printed 
book,  intituled    Our  Seamen :  An  Appeal ;  by  Samuel  PlimsoU, 
M.P.,"  the  false,  scandalous,  malicious,  and  defamatory  words  and 
matters  following,  that  is  to  say, — 

"  Shipowners,  as  a  class,  are  rarely  careful  of  their  men's  lives,  and  neglect  no 

means  of  safety  known  to  them  But  there  are  in  every  large  class  of  men 

some  who  need  the  law's  restraint,  who  without  it  have  no  hesitation  in  exposing 

others  to  risk  if  by  doing  so  they  can  augment  their  own  profits  Thus, 

suppose  a  ship  will  take  900  tons  of  cargo  with  safety,  leaving  her  side  one-third 
as  high.out  of  water  as  it  is  deep  below  it ;  and  suppose  further  that  the  freight 
of  700  tons  is  absorbed  by  expenses, — wages  of  seamen,  cost  of  fuel,  wear  and 
tear,  interest  of  capital,  cost  of  insurance,  &c., — leaving  the  freight  on  the  remain- 
ing 200  tons  as  profit  to  the  owner  ;  it  is  clear  that  by  loading  an  additional  200 
tons  the  profits  are  doubled,  while  the  load  is  only  increased  by  about  a  quarter 
more.  And  this  addition  will  not  load  her  so  deeply  as  to  prevent  her  making  a 
good  voyage,  if  the  weather  is  favourable.  What  wonder  is  there,  I  say,  that 
needy  or  unscrupulous  men  adopt  the  larger  load?  They  are  safe  in  any  case. 
If  the  vessel  makes  her  port,  they  secure  a  very  great  profit.  If  she  meets  with 
rough  weather  and  is  lost,  they  recover  her  value  (in  too  many  instances  far  more 
than  her  value),  and  so  go  on  again. 

"  Nor  does  the  fear  of  losing  the  lives  of  the  men  operate  so  greatly  upon  these 
men's  minds  as  it  would  if  it  were  certain,  or  even  probable,  that,  in  all  cases 
where  the  ship  is  lost,  the  men  would  be  lost  too  Under  these  circum- 
stances, it  is  not  surprising  that  a  few  men  are  found  amongst  shipowners,  who 
are  not  unwilling  to  expose  their  men  to  this  diminished  risk,  where  the  gains  of 
overloading  are  so  large,  and  the  risk  to  themselves  nothing  at  all. 

"  It  need  not  be  said  that  such  men  have  frequent  losses ;  indeed,  the  losses  we 
deplore  are  nearly  all  of  this  class ;  and  I  have  heard  one  shipowner  say  that,  if  a 
small  number  of  well-known  shipowners  were  put  aboard  one  of  their  own  vessels 
"when  she  was  ready  for  sea,  we  shoulcl,  in  the  event  of  bad  weather,  see  that  with 
them  had  disappeared  from  our  annals  nine-tenths  of  the  losses  we  all  deplore. 

"In  particular  instances,  such  is -the  evil  reputation  which  some  bad  nieu 
acquire,  so  generally  are  they  known  for  their  habitual  overloading,  for  their 
terribly  frequent  and  disastrous  losses,  for  their  cynical  disregard  of  human  life, 
that,  after  paying  increasingly  high  rates  of  premium  for  insurance  in  the  ]iorts 
^ere  they  are  known,  the  time  sometimes  comes  when  they  can  only  insure  in 
London,  where  they  are  as  yet  unknown,  and,  even  there,  after  still  further  exj^e- 
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1873        rience,  their  names  become  so  black  witli  infamy  that  nobcdy  will  insure  their 

 lisks  at  any  premium  ;  and,  where  it  is  necessary  in  the  course  of  business  to 

GouELEY     jj-^g^j.g  ^g^j,gQ       ygj.  purchased,  as,  corn  or  cotton  abroad,  or  not  yet  ready  for  deli- 
Plimsoll.    very,  as,  railroad  iron  for  foreign,  and  when  the  ships  are  not  taken  up  yet  (in 
which  case  it  is  usual  to  say  on  the  slip  '  in  a  ship  or  ships the  brokers  dare  not 
offer  their  ships  in  the  room,  or  would  have  no  chance  of  success  if  they  did,  unless 
they  wrote  under  the  usual  particulars  these  damning  words,  '  Warranted  not  to 

be  shipped  in  any  vessels  belonging  to   ,'  the  blanks  being  tilled  up  with 

the  names  of  certain  shipowners  ;  and  I  have  seen  slips  so  indorsed,  and  that,  too, 
with  names  which  (however  well  known  by  a  few)  stand  fair  in  the  eye  of  the 
world  in  which  their  infamous  owners  hold  their  heads  very  high  indeed  :" 

The  defendant  thereby  meaning  that  the  plaintiff,  as  a  ship- 
owner, needed  the  restraint  and  prohibition  of  the  law  and  with- 
out being  made  subject  to  the  penalties  of  the  law  would  have  no 
hesitation  in  exposing  others  to  the  risk  of  losing  their  lives,  if  by 
so  doing  he  could  augment  his  own  profits,  and  that  the  plaintiff 
was  a  greedy  and  unscrupulous  man,  and  would  not  scruple  to 
ship  too  large  a  load  in  a  vessel  for  the  same  to  carry  with  safety 
to  the  ship  and  crew,  if  thereby  he  could  enhance  his  own  profits ; 
and  habitually  and  wantonly  ran  the  risk  of  causing  the  loss  of  his 
said  ships  and  the  deaths  of  the  crews,  for  the  purpose  that  in  so 
doing  he  could  augment  his  profits  on  such  ships ;  and  that  the 
plaintiff  was  one  of  the  ship-owners  who  by  such  overloading 
wantonly  and  needlessly  imperilled  ships  and  men's  lives  and 
caused  nearly  all  the  losses  of  ships  and  of  lives  on  the  English 
coasts ;  and  that  by  over-insurance  the  plaintiff  habitually  made 
himself  secure  from  loss  in  such  a  course  of  conduct ;  and,  further, 
that  the  plaintiff  by  such  practices  had  acquired  an  evil  reputation 
in  his  said  business,  and  was  generally  known  as  one  who  habitu- 
ally overloaded  his  ships ;  and  that  he  was  also  of  evil  reputation 
for  terribly  frequent  and  disastrous  losses  of  ships  and  lives  occa- 
sioned by  his  aforesaid  practices,  and  for  his  cynical  disregard  of 
human  life,  in  order  to  increase  his  pecuniary  gains  ;  and  that  by 
reason  of  the  premises  the  plaintiff's  name  in  his  said  business  had 
become  so  black  with  infamy  that  the  insurance-brokers  in  London 
dared  not  offer  risks  for  insurance  unless  they  warranted  that  the 
cargoes  were  not  to  be  carried  in  (amongst  others)  the  plaintiff's 
ships ;  and  that  the  plaintiff,  though  his  name  stood  fair  in  the  eye 
of  the  world,  and  though  he  held  his  head  very  high,  was  in  the 
trade,  and  among  those  who  knew  his  business  affairs  and  reputa- 
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tion  and  his  aforesaid  practices,  of  evil  character  and  repute,  and  1873 
was  in  truth  guilty  of  practices  which  justly  rendered  him  in-  gourley 
famous:  Whereby  the  plaintiff  was  greatly  injured  in  his  name,  p^^i^sq^l 
character,  and  reputation,  and  in  his  said  business,  and  was  held 
up  and  exposed  to  public  ignominy  and  disgrace,  and  was  other- 
wise greatly  damnified. 

Third  count,  repeating  all  the  prefatory  averments  in  the  iirst 
count, — that  the  defendant  falsely  and  maliciously  printed  and 
published  of  and  concerning  the  plaintiff,  and  of  and  concerning 
him  in  relation  to  his  said  business,  in  the  said  book,  the  false,  &c., 
matters  following,-— 

"  There  was  one  ship-owner  whose  name  was  often  mentioned  to  me  in  the 
course  of  the  years  1869  and  1870.  During  my  inquiries  in  the  north  and  east,  I 
heard  his  name  wherever  I  weot  as  that  of  a  ship-owner  who  was  notorious  for 
the  practice  of  overloading,  and  for  a  reckless  disregard  of  human  life.  I  there- 
fore made  inquiry  as  to  the  ships  belonging  to  him  which  had  been  lost,  with  the 
number  of  lives  lost  in  each  case  ;  and  the  reply  I  received  I  will  shew  you.  It 
is  incomplete,  you  see :  but  sufficient  is  shewn  to  demonstrate  the  necessity  of 
government  interference.  It  is  really  awful  to  contemplate  the  loss  of  precious 
human  life  from  the  operations  of  this  one  man  alone.  . . . 

"I  will  write  to-night  (Dec,  9th,  1872)  to  my  informant,  and  will  insert  his 
reply  when  it  reaches  me.    I  now  have  it  (Dec.  20th). 


Date. 

Ships  lost. 

Lives  lost. 

1867. 

S.S.  C  .  . 

.  .  th. 

1868. 

A  . 

5) 

V 

29 

)> 

F  , 

10 

1869. 

L  , 

28 

P  , 

» 

C  .  . 

22 

H  .  . 

16 

JJ 

M  .  , 

 y. 

JJ 

A  , 

Kot  known. 

JJ 

L  ,  . 

JJ 

"  20th  February,  1871. 

"  Aimcxcd  I  forward  a  more  complete  list  of  Mr  's  losses,  together  with 

the  number  of  lives  sacrificed.  I  think  I  shall  be  able  to  send  you  a  further  list 
of  sailing  vessels  :  but  a  melancholy  list  of  105  lives  lost  Avill  be  almost  enough 
evidence  to  produce  against  him."  - 

The  defendant  thereby  meaning  that  the  plaintiff  was  a  ship- 
owner notorious  for  the  practice  of  overloading  liis  ships  and  for  a 
systematic  and  reckless  disregard  of  the  lives  of  the  crews  of  his 
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1873  said  ships,  and  that  by  such  overloading  he  had  recklessly  and 
Goukley"  wickedly  sacrificed  at  least  105  lives  out  of  the  crews  of  his  said 
ships,  and  more,  the  particulars  of  which  were  not  known ;  and  that 
it  was  awful  to  contemplate  the  loss  of  human  life  from  the  opera- 
tions of  the  plaintiff  alone  in  his  said  business ;  and  that  the  plain- 
tiff, on  being  threatened  with  exposure  in  the  House  of  Commons, 
turned  craven  and  coward  and  was  conscience-struck  at  his  own 
guilt :  whereby  the  plaintiff  suffered  such  damage  as  in  the  first 
count  allegsd." 

There  was  a  fifth  count,  setting  out  further  libellous  matter  of  a 
similar  character,  and  professing  to  detail  a  conversation  which  the 
defendant  had  with  the.  plaintiff  with  reference  to  a  motion  upon 
the  subject  before  the  House  of  Commons ;  concluding  with  a 
similar  innuendo. 

The  defendant  took  out  a  summons  before  a  Master  for  leave  to 
plead  the  following  pleas  :-~ 

1.  Not  guilty. 

2.  That  the  said  several  •  w^ords  and  matters  concerning  the 
plaintiff,  whether  charged  as  the  words  of  the  defendant  or  as  the 
words  of  another  person  or  persons,  are  true  in  substance  and  in 
fact. 

3.  As  to  so  much  of  the  declaration  as  relates  to  the  printing 
and  publishing  and  causing  and  procuring  to  be  printed  and  pub- 
lished, and  to  the  writing,  composing,  and  publishing  by  the 
defendant  of  the  said  alleged  words  and  matters  respectively,  with- 
out the  alleged  respective  meanings,  that  the  said  several  words 
and  matters  concerning  the  plaintiff,  whether  charged  as  the  words 
of  the  defendant  or  as  the  words  of  another  person  or  persons, 
respectively  are  true  in  substance  and  in  fact. 

The  master,  notwithstanding  that  particulars  were  offered  with 
the  pleas,  upon  the  authority  of  F Anson  v.  Stuart  (1)  and  the  note 
thereto  in  2  Smith's  L.  C,  5th  ed.  64,  5,  disallowed  the  second 
and  third  pleas. 

Upon  appeal  to  Cleasby,  B.,  at  chambers,  the  master's  order  was 
set  aside  and  the  pleas  allowed,  upon  the  authority  of  Behrens  v. 
Allen.  (2) 


(i)  1  T.  E.  748. 


(2)  8  Jur.  N.  S.  118. 
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April  25.  Fhilhrich  moved  for  a  rule  calling  upon  tlie  defendant  1873 
to  shew  cause  why  the  order  of  Cleasby,  B.,  should  not  be  varied,  "^^^^^^ 
by  striking  out  so  much  thereof  as  allowed  the  defendant  to  plead 
the  second  and  third  pleas,  they  being  so  framed  as  to  embarrass 
and  prejudice  the  trial  of  the  cause. 

[BoviLL,  C.J.    It  is  the  common  mode  of  pleading,  with  par- 
ticulars.] 

Not,  it  is  submitted,  where  the  charge  contained  in  the  libel  is 
general,  and  imputes  an  indictable  offence.  In  the  note  to  T Anson  v. 
Stuart  (1),  in  2  Smith's  L.  C.  65,  it  is  said :  The  plea  to  a 
declaration  in  slander  or  libel  must  contain  a  specific  charge  set 
forth  with  certainty  and  particularity  :  see  O'Brien  v.  Clement  (2), 
and  Hiclcinbotham  v.  Leach  (3)  where  Baron  Alderson  observed  that 
*  the  plea  ought  to  state  the  charge  with  the  same  precision  as  in 
an  indictment ; '  and  that  charge  must  be  as  extensive  as  the 
imputation  complained  of  in  the  declaration :  see  O'Brien  v. 
Bryant  (4)  and  Gregory  v.  Duhe  of  Brunsivich  (5)  Since  the 
Common  Law  Procedure  Act,  1852,  a  practice  has  prevailed  of 
pleading  in  general  terms  that  the  matters  in  the  declaration 
complained  of  are  true  in  substance  and  in  fact :  see  a  form  of 
such  a  plea,  and  the  observations  upon  it,  in  Bullen  &  Leake, 
1st  ed.  432.  This  mode  of  pleading  appears  to  be  clearly  insuffi- 
cient where  the  libel  or  slander  complained  of  does  not  consist  of 
a  distinct  statement  that  particular  facts  have  occurred,  which 
statement  may  be  deemed  to  be  incorporated  in  the  plea  which 
asserts  in  general  terms  the  truth  of  the  libel ;  for,  where  the  words 
in  question  do  not  amount  to  a  statement  of  specific  facts,  but 
impute  the  commission  of  an  offence,  or  general  misconduct,  there 
seems  to  be  nothing  in  the  recent  legislation  to  destroy  the  com- 
mon-law right  of  the  plaintiff  to  have  set  out  on  the  record  the 
circumstances  which  are  to  be  proved  against  him,  and  which  are 
supposed  to  justify  the  particular  imputation ;  so  that  he  may 
obtain  the  opinion  of  the  Court  (and,  if  necessary,  of  a  court  of 
error,)  upon  the  question  whether  these  circumstances  support  the 
charge  of  which  complaint  is  'made.    If  this  were  not  so,  it  would 

(1)  1  T.  R.  748.  (4)  IG  M.    W.  1G8  ;  IG  L.  J.  (Ex.)  77. 

(2)  16M.«feW.159;  16 L.J. (Ex.) 76.      (5)  6  M.  &  G.  205. 
[S)  10  M.  &  W.  361. 
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1873  be  open  to  the  defendant  in  every  case  of  this  description  to  deprive 
GouELEY  tlie  plaintiff,  by  his  mode  of  pleading,  of  the  right  to  submit  the 
justification  to  the  Court  as  a  matter  of  law,  and  to  compel  him  to 
try  before  a  jury  (from  whose  decision  error  will  not  lie)  the  issue 
raised  on  the  plea.  A  difference  of  opinion  prevails  among  the 
judges  as  to  whether  this  general  mode  of  pleading  ought  in  any 
case  to  be  allowed."  In  Belirens  v.  Allen  (1)  the  charge  was  not 
of  an  indictable  offence ;  and  Willes,  J.,  says :  "  I  Anson  v. 
Stuart  (2)  makes  it  clear  that,  before  the  Common  Law  Procedure 
Act,  1852,  a  general  plea  of  justification  in  these  circumstances 
was  not  allowed,  with  the  exception,  possibly,  of  a  case  of  a  specific 
charge  in  the  declaration,  and  a  plea  alleging  the  charge  to  be 
true.  In  such  a  case  as  this,  where  the  charges  are  mostly  specific, 
the  real  question  may  be  raised  by  allowing  a  general  plea  of  the 
part  specified, — a  general  plea  to  that  part,  and  a  special  plea  to 
the  other  part.  Nevertheless,  I  do  not  mean  to  say  that  on  any 
future  case  I  shall  not  reserve  to  myself  to  allow  a  plea  of  justifi- 
cation in  libel  on  such  terms  as  will  oblige  the  parties  to  try  the 
real  question  between  them  in  the  clearest  possible  form."  In 
Jones  V.  BewicJce  (3)  the  libel  charged  perjury,  and  the  second  plea 
alleged  that  the  defamatory  matter  complained  of  was  and  is  true 
in  substance  and  in  fact ;  and,  upon  a  motion  for  particulars  of  the 
facts  and  matters  the  defendant  relied  on  to  justify  the  libel, 
Keating,  J.,  said :  "  I  doubt  whether  such  a  plea  should  be  allowed 
at  all.  But,  at  all  events,  the  plaintiff  is  entitled  to  particu- 
lars, in  order  to  avoid  unnecessary  expense  and  miscarriage  of 
justice : "  and  Montague  Smith,  J.,  added :  The  plea  is  clearly 
an  embarrassing  one,  and  ought  not  to  be  allowed  without  par- 
ticulars." 

[BoviLL,  C.J.  The  charge  there  was  of  a  criminal  character, 
and  general  in  its  terms ;  the  perjury  imputed  might  have  been 
committed  at  any  time.  In  Odger  v.  Mortimer  (4)  the  plea  was 
general,  and  particulars  were  given  :  and,  though  the  libel  involved 
a  charge  amounting  to  treason,  no  inconvenience  resulted.] 

It  is  important  to  the  plaintiff  to  have  the  justification  placed 
upon  the  record,  in  order  that  there  may  be  no  doubt  or  difficulty 

(1)  8  Jiir.  N.  S.  118.  (3)  Law  Kep.  5  C.  P.  32. 

(2)  1  T.  E.  748.  (4)  Not  reported. 
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in  liis  refuting  the  charges  made  against  him  :  See  BuUen  &  Leake,  i873 


BoviLL,  C.J.  I  am  of  opinion  that,  as  a  general  rule,  the  more 
convenient  course  in  actions  of  libel  is  that  which  has  been  usually 
adopted  in  modern  times,  viz.  that  a  plea  of  justification  in  a 
general  form  should  be  allowed,  with  full  particulars  of  the  matters 
intended  to  be  relied  on  in  justification.  In  olden  times  great 
inconvenience  was  sometimes  felt  when  the  plea  of  justification  was 
required  to  be  special.  The  ingenuity  of  special  pleaders  intro- 
duced so  many  matters  which  had  no  foundation  in  fact,  that  the 
defendant  often  succeeded  in  obtaining  the  judgment  of  the  Court 
contrary  to  the  merits.  The  real  object  of  requiring  the  plea  to 
be  special  was,  that  the  plaintiff  should  know  the  case  he  had  to 
meet  at  the  trial.  Every  necessary  information  is  given,  and  in 
my  opinion  in  a  more  convenient  way,  by  ordering  particulars, 
which  should  be  very  liberally  allowed.  There  may  be  cases  in 
whi'ch  this  course  would  be  inconvenient ;  but  I  see  no  advantage 
whatever  that  could  result  in  a  case  like  this  from  requiring  the 
plea  to  be  special.  I  think  the  order  was  rightly  made,  and  that 
this  application  should  be  refused. 

Geove,  J.  I  am  of  the  same  opinion.  In  my  experience,  a 
special  plea  of  justification  is  very  inconvenient.  I  never  saw  any 
substantial  benefit  from  it.  The  real  question  between  the  parties 
can  be  just  as  well  tried  on  a  general  plea,  with  particulars. 

Denman,  J.  I  also  think  the  rule  should  be  refused.  The 
defendant  is  charged  wdth  having  published  a  book  containing 
libellous  matter  concerning  the  plaintiff.  The  declaration  selects 
the  passages  which  the  plaintiff  considers  libellous.  The  defendant 
pleads  that  the  said  several  words  and  matters  concerning  the 
plaintiff  are  true  in  substance  and  in  fact.  The  question  is  whether 
a  plea  in  that  general  form  should  be  allowed.  I  think  such  a 
plea  affords  tlie  fairest  mode  of  trial,  the  plaintiff  having  power  to 
obtain  particulars  of  the  occasions  and  circumstances  upon  which 
the  defendant  proposes  to  rest  his  justification,  which  particulars 
the  Courts  are  always  very  liberal  in  granting.  JMr.  Philbrick  has 
relied  upon  certain  expressions  used  by  my  Brothers  Keating  and 
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Montague  Smitli,  J.,  in  Jones  v.  Bewicks  (1),  to  shew  that  a 
general  plea  ought  not  to  be  allowed  where  the  libel  imputes  a 
criminal  offence.  But  those  expressions  are  to  be  understood  as 
applicable  to  the  particular  facts  then  before  the  Court.  I  agree 
that  there  may  be  cases  in  which  this  course  could  not  be  con- 
veniently adopted.  But  I  am  of  opinion  that  this  is  not  one  of 
them. 

Bule  refused. 

On  the  30th  of  April,  1873,  an  order  was  made  by  a  Master 
'•  that  the  defendant  in  three  weeks  deliver  to  the  plaintiff's 
attorney  particulars  of  the  several  matters  he  intends  to  rely  on 
under  the  second  plea,  stating  the  substance  of  each  case,  with  the 
dates  of  the  several  matters  relied  on,  and  also  like  particulars 
under  the  third  plea ;  and,  in  "default  thereof,  that  such  pleas  be 
struck  out." 

That  order  having  been  served,  the  defendant  took  out  a  sum- 
mons calling  upon  the  plaintiff  to  shew  cause  why  the  defendant 
should  not  be  at  liberty  to  administer  interrogatories  to  the  plain- 
tiff. This  summons  was  on  the  12th  of  May  attended  before 
Cleasby,  B.,  by  counsel  on  both  sides  (the  only  affidavit  being 
the  formal  one  required  by  the  statute  (2)),  W'hen  the  learned 
Baron  held  that  the  application  for  interrogatories  was  premature, 
the  order  for  particulars  not  having  been  complied  with,  and 
declined  to  make  an  order. 

A  rule  having  been  obtained  calling  upon  the  plaintiff  to  shew 
cause  why  the  defendant  should  not  be  at  liberty  to  administer 
interrogatories,  upon  an  affidavit  stating  that  the  defendant,  con- 
sidering the  strict  terms  of  the  order  for  particulars,  will,  unless 
he  obtain  the  discovery  sought  by  the  interrogatories,  be  much 
embarrassed  and  have  great  difficulty  in  complying  with  the 
order;  that,  among  the  matters  which  the  defendant  intends  to 
rely  on  are  the  losses  at  sea  wdthin  three  years  of  twelve  ships  of 
the  plaintiff,  named  respectively  Christian  IX,  Admiral  Kdbris, 
Venice,  Florence,  Volunteer,  Lucerne,  Parthenon,  Cambria,  EarUnger, 
Missionary,  Ancient  Mariner,  and  Lihertas,  and  that,  the  order 
requiring  the  defendant  to  state  "  the  substance  of  each  case,"  will 
(1)  Law  Rep.  5  C.  P.  32.  (2)  17  &  18  Yict.  c.  125,  ss.  51,  52. 
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oblige  the  defendant  to  state,  among  other  things,  the  causes  of  1873 

loss  of  each  of  the  said  respective  ships,  and  the  insurances  on  Gourley 

each,  which  are  both  matters  peculiarly  Avithin  the  plaintiff's  know-  pj^^^^gQ^  ^ 
ledge ;  and  that,  for  the  purpose  of  stating  the  defendant's  case  in 
the  particulars  to  be  delivered  under  the  order,  the  defendant 
would  derive  material  benefit  from  the  discovery. 

June  13.  H.  James,  Q.G.,  and  PMlbrich  (The  Attorney- General 
with  them),  shewed  cause.  The  pleas  being  incomplete  without 
the  particulars,  this  must  be  treated  as  an  application  for  leave  to 
administer  interrogatories  before  pleading,  which  is  never  allowed 
without  disclosing  special  circumstances.  There  are  therefore  two 
answers  to  this  application.  Eirst;  it  is  the  invariable  practice  of 
the  Courts  not  to  review  the  decision  of  a  judge  at  chambers  unless 
it  be  clearly  shewn  that  his  discretion  in  granting  or  refusing  an 
order  has  been  exercised  erroneously  or  mistakenly :  Edmunds  v. 
Greenwood  (1);  Villeboisnet  v.  Tobin  (2);  Inman  v.  Jenkins.  (3) 
And  even  assuming  that  this  is  to  be  treated,  not  as  an  appeal  from 
the  decision  of  the  learned  judge,  but  as  a  substantive  application  for 
leave  to  administer  interrogatories,  the  affidavit  discloses  no  grounds 
which  ought  to  induce  the  Court  to  grant  such  leave.  The  general 
practice  of  all  the  Courts  is,  not  to  allow  interrogatories  to  be 
administered  to  a  plaintiff  until  after  issue  joined,  or  at  all  events 
until  after  plea  pleaded.  The  defendant  has  no  right  to  interro- 
gate the  plaintiff  in  order  to  discover  what  defence  he  has  to  the 
action,  but  only  to  support  his  defence  when  he  knows  Avhat  it  is. 
Here  the  defendant  knew,  or  ought  to  have  known,  befoi  e  he  i)ub- 
lished  the  libel,  what  his  defence  is, — what  is  at  least  tlie  substance 
of  his  justification ;  whereas,  this  application  assumes  that  he  has 
no  evidence  to  sustain  it.  The  plaintiff  is  entitled  to  know  ^hat 
was  in  the  mind  of  the  defendant  when  he  wrote  the  libel,  and 
ought  not  without  special  grounds  to  be  called  upon  to  afford  the 
defendant  by  his  answers  to  interrogatories  a  defence  of  which  he 
is  now  ignorant. 

Butt,  Q.G.J  and  W*  A.  Lewis,  in  support  of  the  rule.  The  general 
principle  as  to  the  time  for  the  delivery  of  particulars,  and  for 


(1)  Law  Rep.  4  C.  P.  70.  (2)  Law  Rep.  4  C.  R.  184. 

(3)  Law  Rep.  5  C.  V.  738. 


372 


COUBT  OF  COMMON  PLEAS. 


[L.  E. 


1873  aclmiiiistering  interrogatories,  is  not  disputed ;  and  it  may  also  be 
GouELEY~  conceded  that  the  pleas  are  incomplete  without  the  particulars. 
Plimsoll  complaint  on  the  part  of  the  defendant  is,  that  the  order 

for  particulars  imposes  upon  him  a  larger  burthen  than  he  would 
have  had  to  take  upon  himself  if  his  justification  had  been  set  out 
upon  the  record  in  the  old  form  ;  and  that  he  is  unable  to  comply 
with  it,  unless  furnished  with  the  information  he  seeks  by  the 
interrogatories.  The  particulars  will  be  incomplete  without  giving, 
besides  the  names  of  the  several  vessels,  the  dates  and  amounts  of 
the  several  insurances  upon  each  of  them, — a  thing  which  would 
be  impossible  without  the  assistance  he  would  derive  from  the 
answers  to  the  interrogatories. 

BoviLL,  C.J.  In  all  cases  of  this  sort,  the  judge  to  whom  the 
application  is  made  for  leave  to  administer  interrogatories  should 
exercise  his  discretion  as  to  whether  the  leave  should  be  granted  or 
not.  There  is  no  peremptory  rule  as  to  the  stage  of  the  cause  in 
which  the  application  is  to  be  made;  and,  if  it  had  appeared  that 
the  only  ground  on  which  the  learned  Baron  refused  to  make  an 
order  was,  that  the  application  was  premature,  I  should  have 
thought  that  the  rule  should  be  made  absolute.  There  seems  to 
be  some  uncertainty  as  to  what  did  actually  take  place  at 
chambers ;  but  that  becomes  immaterial  if  we  deal  with  this  as  a 
substantive  application.  In  many  cases  time  is  material ;  and, 
generally  speaking,  the  summons  for  interrogatories  will  not  be 
entertained  until  after  issue  joined.  But  that  is  only  for  the  pur- 
pose of  seeing  that  the  proposed  interrogatories  are  relevant  to 
the  matter  in  issue  between  the  parties.  The  case  of  a  libel  is 
rather  peculiar.  The  pleas  of  justification  being  general,  they  are 
for  the  purposes  of  the  trial  imperfect  without  particulars.  The 
defendant  is  charged  with  having  published  statements  which 
are  said  to  be  libellous  and  defamatory,  containing  distinct  charges 
as  to  the  plaintiff's  conduct  in  his  business  of  a  ship-owner.  The 
defendant  undertakes  to  justify  those  statements.  It  must  be 
assumed  that  he  had  some  knowledge  of  the  matters  about  which 
he  was  wTiting, — some  information  respecting  the  vessels  to  which 
he  referred.  His  affidavit  shews  that  he  has  no  dijBQculty  as  to 
their  names;  and  we  may  fairly  assume  that  he  would  have  no 
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difficulty  in  giving  tlie  dates  of  their  sailing  and  of  their  loss,  and  1873 
particulars  of  the  other  matters  in  reference  to  them  that  are  men-  Gol-kley 
tioned  in  his  book.  What  the  plaintiff  is  endeavouring  by  this  pj^jj^'^^r 
motion  to  do,  is,  not  to  rely  upon  information  which  he  possessed 
at  the  time  of  the  publication  of  the  alleged  libel,  but  to  ascertain 
what  further  facts  he  can  extract  from  the  plaintiff  in  the  way  of 
defence.  It  seems  to  me  that  that  is  not  a  legitimate  course  for 
the  defendant  to  adopt.  He  is  bound  at  all  events,  so  far  to  com- 
plete his  pleas  as  to  give  such  particulars  of  the  matters  in  question 
as  he  has  the  means  of  giving.  We  ought  not  to  compel  the  plain- 
tiff to  give  him  a  case  of  which  he  has  at  the  present  time  no  notion. 
When  the  defendant  has  delivered  particulars  as  specific  as  his 
information  enables  him  to  deliver,  it  will  be  for  a  judge  to  say, 
upon  an  application  for  further  and  better  particulars,  whether 
they  are  sufficient,  or  whether  from  their  vagueness  the  defendant 
is  seeking  to  obtain  an  unfair  advantage.  The  plaintiff  will  then, 
at  all  events,  haye  the  defendant's  affidavit  that  he  is  not  in  a  con- 
dition to  give  better  information;  and  it  will  be  for  the  judge  to 
deal  with  the  matter  as  he  may  think  right.  That  being  done, 
then  will  be  the  time  for  an  application  for  leave  to  administer  in- 
terrogatories to  the  plaintiff ;  and  the  judge  will  exercise  his  dis- 
cretion upon  that  also.  That  I  think  will  be  the  right  course.  It 
is  quite  contrary  to  the  practice  of  the  Court  to  allow  interroga- 
tories to  be  delivered  in  order  to  enable  the  defendant  to  make  a 
defence  of  which  he  is  altogether  ignorant.  The  rule  must  bo 
discharged ;  but  I  think  the  costs  should  be  costs  in  the  cause  on 
both  sides. 

Keating,  J.  I  am  of  the  same  opinion.  If  my  Brother  Cleasby 
had  ruled  that  under  no  circumstances  could  a  defendant  be 
allowed  to  administer  interrogatories  to  the  plaintiff  before  plea,  I 
should  have  thought  that  this  rule  should  have  been  made  absolute. 
But  all  difficulty  as  to  that  is  removed  by  the  Court  entertaining 
this  as  a  substantive  application.  I  must  confess  I  think  that  to 
oblige  the  plaintiff  to  answer  interrogatories  at  this  stoge  of  the 
cause  would  be  imposing  upon  him  a  great  hardship.  It  might 
enable  the  defendant  to  obtain  from  the  plaintifl' information  as  to 
other  sh'|s  and  other  transactions  as  to  which  the  former  is  at 
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1873  present  wholly  ignoi-ant,  and  wliich  could  not  legitimately  be  used 
GouKLEY  to  support  his  justification.  I  can  easily  conceive  that  interroga- 
tories put  to  the  plaintiff  at  this  stage  of  the  cause  might  materially 
embarrass  him  and  give  an  undue  advantage  to  the  defendant. 
The  defendant  in  his  affidavit  nowhere  states  that  lie  is  unable  to 
give  any  particulars  before  he  is  allowed  to  administer  interroga- 
tories. At  all  events,  I  am  satisfied  that  he  should  be  compelled 
to  give  such  particulars  as  he  can ;  and,  if  they  are  found  not  to  be 
reasonably  sufficient,  a  further  application^  must  be  made,  and,  if 
the  defendant  satisfies  the  judge  that  he  has  done  all  he  can,  there 
will  be  no  order  for  farther  and  better  particulars.  I  agree  with 
my  Lord  that  that  is  the  proper  course  to  be  taken,  and  that  the 
costs  of  this  rule  should  be  costs  in  the  cause. 

Brett,  J.  It  is  a  fundamental  rule  that  interrogatories  are  not 
to  be  allowed  for  the  mere  purpose  of  enabling  the  party  to  see  if 
he  has  a  case,  but  to  enable  him  to  support  his  case  or  to  see  if  his 
case  can  be  supported.  The  rule  of  practice  is  this, — not  that 
interrogatories  may  not  in  any  case  be  administered  by  the  plaintiff 
before  declaration,  or  by  the  defendant  before  plea,  but  that, 
if  either  wishes  to  administer  them  before  declaration,  or  before 
plea,  he  must  disclose  the  special  circumstances  upon  which  he 
means  to  rely  as  entitling  him  to  do  so.  If  the  learned  Baron 
here  had  ruled  that  in  no  case  could  the  defendant  be  allowed  to 
administer  interrogatories  before  plea,  I  should  have  thought  him 
wrong;  but,  if  all  he  ruled  w^as  that  he  would  not  allow  them 
without  a  disclosure  of  the  circumstances  which  were  relied  on  to 
take  the  case  out  of  the  general  rule,  I  should  have  thought  he  was 
quite  right.  But  it  is  unnecessary  on  this  occasion  to  say  whether 
he  was  right  or  wrong ;  because  the  case  now  stands  before  the 
Court  as  a  substantive  application  for  leave  to  administer  interro- 
gatories. The  plaintiff  complains  of  a  libel.  The  defendant  has 
not  on  the  face  of  his  pleas  disclosed  what  his  defence  is ;  therefore 
this  must  be  treated  as  an  application  for  interrogatories  before 
plea.  In  that  case,  the  defendant  is  bound  to  disclose  what  his 
defence  really  is.  ISTo  particulars  have  been  delivered,  and  there 
is  no  defence  disclosed  on  affidavit.  The  affidavit  upon  which 
this  rule  was  granted  does  disclose  a  part  of  what  the  defendant 
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means  to  rely  on,  viz.  the  names  of  certain  ships.    But  the  libel  1873 
goes  further  :  it  contains  allegations  as  to  the  general  conduct  and  gourli 
habit  of  the  plaintiff  with  regard  to  the  insurance  of  his  ships,  and  pjujsoi 
the  defendant  does  not  disclose  what  his  defence  is  as  to  these 
matters.    If  the  interrogatories  were  allowed,  it  would  be  to  enable 
him  to  look  for  a  case,  not  to  support  his  defence,  or  see  if  he  has  a 
defence  which  can  be  supported.    When  he  has  disclosed  as  far  as 
he  can  the  real  circumstances  on  which  he  means  to  rely  for  his 
justification,  then  will  arise  another  question  of  discretion,  viz. 
whether  the  interrogatories  should  be  allowed,  to  enable  him  to 
support  the  case  thus  presented.    Treating  this  as  a  substantial 
motion,  I  think  the  defendant  should  not  be  allowed  to  administer 
interrogatories  when  he  has  not  disclosed  what  his  defence  to  the 
action  is.    I  therefore  agree  that  the  rule  should  be  discharged, 
upon  the  terms  mentioned  by  my  Lord. 

Grove,  J.  I  am  of  the  same  opinion.  One  of  the  main  charges 
contained  in  the  libel  is,  that  the  plaintiff  is  "  a  ship-owner  v/ho  is 
notorious  for  the  practice  of  overloading  his  vessels,  and  for  a 
reckless  disregard  of  human  life."  It  goes  on, — "  I  made  inquiry  as 
to  the  ships  belonging  to  him  which  had  been  lost,  with  the  num- 
ber of  lives  lost  in  each  case ;  and  the  reply  I  received  I  will  shew 
you.  It  is  incomplete  you  see;  but  sufficient  is  shewn  to  demon- 
strate the  necessity  of  government  interference.  It  is  really  awful 
to  contemplate  the  loss  of  precious  human  life  from  the  operations 
of  this  one  man  alone."  The  letter  referred  to  begins, — "  I  forward 

a  more  complete  list  of  Mr.  's  losses,  together  with  the  number 

of  lives  sacrificed.  I  think  I  shall  be  able  to  send  you  a  further 
list  of  sailing  vessels:  but  a  melancholy  list  of  105  lives  lost  will 
be  almost  enough  evidence  to  produce  against  him."  This  is  a 
portion  of  the  libel  declared  on  in  the  third  count.  It  may  be  a 
question  whether  the  list  annexed  contains  all  the  ships  intended, 
or  whether  the  defendant  means  to  justify  in  respect  of  other  vessels 
unnamed,  and  is  waiting  to  know  what  evidence  he  is  to  give  as  to 
them.  It  seems  to  me  to  be 'reasonable  that  the  defendant  should 
give  what  information  he  possesses  as  to  those.  It  may  not  be 
necessary  that  he  should  shew  the  exact  date  of  the  loss  of  each 
vessel,  or  the  amount  of  insurance  or  overloading  of  each.  The 
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1873  exact  paiticnlars  of  these  matters  he  may  not  have  the  means  of 
ouELEY  shewhig.  But  he  may  give  the  substance  of  the  evidence  which 
im'oll  means  to  rely  on  for  his  justification.  I  do  not  see  why  he 
should  not  give  that  information :  and,  if  that  which  he  does  give 
is  reasonably  sufficient,  a  judge  at  chambers  might  allow  the 
interrogatories  to  enable  him  to  give  better  particulars.  It  seems 
to  me  that  the  person  who  furnished  him  with  the  statement  above 
referred  to  must  be  able  to  shew  how  he  obtained  it.  The  particu- 
lars need  not  be  very  full  or  exact :  it  will  be  enough  if  they  are 
all  that  could  be  expected  under  the  circumstances.  The  de- 
fendant must  disclose  his  defence  substantially  before  he  is  entitled 
to  asli  for  interrogatories.  To  allow  the  interrogatories  first  would 
be  to  invert  the  order  of  things.  The  rule  will  therefore  be  dis- 
charged. 

Bule  discharged. 

Attorneys  for  plaintiff:  Lawless,  Nelson,  &  Jones. 
Attorneys  for  defendant :  Leivis,  Munns,  &  Co, 


May  3.  In  EE  CHAFFERS. 

Practice — Office-Copies  of  Affidavits  on  Motions. 

The  Court  will  in  no  case  dispense  with  the  practice  which  requires  a  party 
shewing  cause  against  a  rule  to  take  office-copies  of  the  affidavits  upon  which  it  is 
moved. 

Gartb,  Q.C.,  in  Hilary  Term  last,  on  behalf  of  the  Incorporated 
Law  Society,  obtained  a  rule  calling  upon  Mr.  Chaffers  to  shew 
cause  why  he  should  not  answer  the  matters  in  certain  affidavits. 
The  charge  against  him  was  that  he,  being  an  uncertificated 
attorney,  had  issued  a  writ  in  the  name  of  another  attorney, 
without  his  authority. 

When  the  rule  came  on  for  argument,  it  was  found  that  Mr. 
Chaffers  had  not  taken  office-copies  of  the  affidavits  on  which  it 
was  moved,  he  alleging  that  he  was  unprovided  with  funds  to  pay 
the  office  charges.  The  Court  required  him  to  make  an  affidavit 
of  the  fact.  An  affidavit  was  accordingly  produced,  which,  how- 
ever, did  not  satisfy  the  Court. 
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Brett,  J.  The  question  we  had  to  consider  in  this  case  was,  1873 
-whether  Mr.  Chaffers  could  be  heard  to  shew  cause  against  the  j^^^ 
rule  without  obtaining  office-copies  of  the  affidavits  upon  which  it  Chaffers. 
was  granted.  The  rule  of  practice  is  that  cause  shall  in  no  case 
be  shewn  unless  office-copies  of  the  affidavits  are  obtained  and  paid 
for.  The  fees  so  payable  are  the  property  of  the  public,  and  it  is 
the  duty  of  the  Court  to  see  that  the  rule  is  not  evaded.  (1)  That 
l)eing  a  duty  imposed  by  law  upon  the  judges,  we  are  not  at 
liberty  to  abstain  from  the  performance  of  that  duty.  It 
was  alleged  here  that  the  party  was  unable,  by  reason  of  his 
poverty,  to  comply  with  the  rule.  The  Court  thereupon,  though 
with  much  misgiving,  in  order  that  no  real  hardship  should  be 
imposed  upon  him,  was  inclined  to  allow  him  to  shew  cause  upon 
production  of  an  affidavit  stating  the  fact  of  inability.  After  ample 
opportunity,  Mr.  Chaffers  has  made  an  affidavit  to  this  effect, — 
that  am  not  in  a  position  to  pay,  and  have  not  got  3Z.  or  41., 
which  the  officer  of  the  Court  has  informed  me  will  be  the  cost  of 
the  office-copy  affidavits  filed  in  this  matter."  There  is  no  asser- 
tion in  that  affidavit  that  the  deponent  cannot  obtain  the  necessary 
funds  to  pay  for  the  office-copies.  There  is  nothing  more  than  a 
statement  that  he  has  not  dl.  or  4?.  in  his  possession.  I  think  it  is 
wholly  insufficient  to  absolve  him  from  a  compliance  with  the 
ordinary  rule,  and  therefore  that  he  cannot  be  heard. 

Geove,  J.  In  truth  this  Court  has  nothing  whatever  to  do  with 
the  fees  taken  by  its  officers.  (2)  It  is  a  matter  of  revenue,  like  a 
stamp  upon  a  document  offered  in  evidence,  the  want  of  which 
jsometimes  operates  great  hardship.  But  the  Court  felt  inclined 
to  go  out  of  its  way  to  help  this  person,  if  he  could  shew  that  his 
failure  to  obtain  office-copies  of  the  affidavits  was  the  result  of 
absolute  inability  to  procure  the  necessary  funds.  I  agree  with  my 
brother  Brett  that  this  affidavit  does  not  come  within  the  mark. 
It  ought  at  least  to  be  such  an  affidavit  that,  if  untrue,  the  deponent 
might  be  indicted  upon  it. 

Denman,  J.   I  entertain  considerable  doubt  whether  the  Court 

(1)  See  Westmoreland  v.  Pike,  1  Tyr.  arc  provided  for  by  a  scale  settled  and 
&  G.  227.  allowed  by  the  Lords  of  the  Treasury, 

(2)  The  fees  payable  for  office-copies 
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did  not  go  too  far  in  making  the  concession  it  did  this  morning. 
The  rule  requiring  office-copies  of  the  affidavits  to  be  taken  is 
made  for  the  protection  of  the  revenue.  But,  supposing  that  what 
Ave  did  was  not  a  stretch  of  power  on  our  part,  I  am  clearly  of 
opinion  that  we  ought  not  to  extend  it  further  upon  such  an 
affidavit  as  has  now  been  produced. 

Garth,  Q.C.,  was  then  called  upon  to  support  the  application. 

The  matter  was  referred  to  the  Master,  who,  upon  a  subsequent 
day  reported  that  Mr.  Chaffers  was  reasonably  justified  in  believing 
that  he  had  the  authority  of  the  other  attorney  for  using  his 
name. 

The  Court,  therefore,  pronounced  no  rule. 

Bule  drojp^ed. 

Attorney  for  applicants :  Williamson. 


May  9.  HOESNAIL  and  Another  v.  BEUCE. 

Coimty  Court — Commitment  for  Disoledience  of  an  Order  for  Payment  of 
Money— County  Court  Act,  1846  (9  &  10  Vict.  c.  95),  ss.  98,  99,  103— 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  ss.  4,  5—FroMMtion, 

A  county  court  judge,  on  the  25th.  of  November,  1872,  made  an  order,  under 
s.  5  of  the  Debtors  Act,  1869,  for  the  commitment  of  a  debtor  for  forty  days,  for 
non-payment  of  debt  and  costs  under  a  judgment.  The  debtor  was  arrested  there- 
under on  the  30th  of  December,  and  discharged  by  a  judge  of  a  superior  Court  on 
the  6th  of  January,  1873,  on  the  ground  of  privilege.  The  gaoler  claiming  to 
retain  the  warrant  for  his  own  protection,  and  the  judge  of  the  county  court 
refusing  to  issue  a  second  or  duplicate  warrant,  a  fresh  judgment-summons  was 
taken  out,  under  which  a  second  order  of  commitment  for  forty  days  for  the  non- 
payment of  the  same  debt  and  the  additional  costs  was  issued  on  the  7th  of 
March,  1873 

Held,  that  the  issuing  of  the  second  order  of  commitment  pending  the  first  was 
an  excess  of  jurisdiction,  and  a  prohibition  was  granted. 

Semite,  per  Bovill,  C.J.,  and  Brett,  J.,  that  the  power  of  a  judge  of  a  county 
court,  under  ss.  98,  99,  and  103  of  9  &  10  Vict.  c.  95,  to  commit  more  than  once 
for  the  non-payment  of  a  judgment  debt,  is  virtually  superseded  by  ss.  4  and  5 
of  the  Debtors  Act,  1869 ;  and  that  it  is  now  limited  to  a  single  commitment 
(not  to  exceed  six  weeks)  for  a  single  default, — each  neglect,  where  the  ordei 
is  for  payment  by  instalments,  being  deemed  to  be  a  fresh  default. 

KuLE  for  a  prohibition  to  restrain  the  judge  and  registrar  of  the 
City  of  London  Court  from  proceeding  upon  an  order  of  committal 
under  s.  5  of  the  Debtors  Act,  1869  (32  &  33  Yict.  c.  63). 


1873 
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On  the  2nd  of  August,  1872,  tlie  plaintiffs  recovered  a  judgment  1873 
against  the  defendant  in  the  City  of  London  Court,  for  171.  Is.  4(i.,  iioksnail 
debt  and  costs,  payable  forthwith.    On  the  25th  of  November,  the  bruce. 
judge  of  that  court  made  an  order  under  s.  5  of  the  Debtors  Act, 
1869  (32  &  33  Vict.  c.  62),  for  the  defendant's  committal  for  forty 
days  for  nonpayment  of  the  above  sum.    The  defendant  was 
arrested  under  that  order  on  the  30th  of  December,  while  returning 
from  the  petty  sessions  at  Barnet,  where  he  had  been  attending  as 
prosecutor  and  witness,  and  was  conveyed  to  HoUoway  gaol ;  and 
on  the  6th  of  January,  1873,  he  was  discharged  by  order  of  a 
j  adge,  upon  the  ground  of  privilege. 

On  the  9th  of  January  the  plaintiffs  applied  to  the  judge  of  the 
City  of  London  Court  for  a  duplicate  or  another  warrant  for  the 
fresh  arrest  of  the  defendant;  which  application  w^as  heard,  and 
refused.  The  plaintiffs  then  removed  the  proceedings  from  the 
City  of  London  Court  to  the  county  court  of  Barnet,  within  the 
jurisdiction  of  which  the  defendant  thea  dwelt ;  and  the  defendant 
was  summoned  to  attend  that  court  on  the  22nd  of  January,  to 
answer  for  not  having  paid  the  debt  and  costs.  Upon  hearing  the 
parties  the  judge  of  the  Barnet  court  refused  to  make  any  order. 

The  plaintiffs  afterwards  applied  ex  parte  to  the  City  of  London 
Court,  and  obtained  the  leave  of  the  judge  to  serve  the  defendant 
"with  another  judgment  summons.  The  defendant  attended  that 
summons  on  the  7th  of  March,  and  contended  that,  an  order  of 
committal  having  already  been  made  and  executed  against  him 
for  his  default,  no  fresh  -order  could  be  made  under  the  Debtors 
Act,  1869 ;  but  the  judge  made  an  order  for  the  defendant's  com- 
mittal for  forty  days.  This  order  was  for  the  same  debt  as  the 
former,  with  the  additional  costs,  in  all  23Z.  Os.  Id. 

On  the  29th  of  March,  1873,  a  summons  was  taken  out  before 
Cleasby,  B.,  calling  upon  the  judge  and  registrar  of  the  City  of 
Jjondon  Court  to  shew  cause  why  a  writ  of  prohibition  should  not 
issue  to  prohibit  them  from  proceeding  upon  or  putting  in  force 
11  le  last-mentioned  order.  The  learned  judge  referred  the  parties 
lo  the  Court. 

A  rule  nisi  having  been  accordingly  obtained,  on  the  ground 
i(iuit,  tlie  first  order  of  committal  being  still  in  force,  the  second 
as  without  jurisdiction,  and  that,  the  defendant  having  already 
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been  imprisoned  for  six  days  under  the  first  order,  the  second 
order  of  committal  for  forty  days  was  in  excess  of  the  power  of 
imprisonment  conferred  by  s.  5  of  the  Debtors  Act,  1869,  viz.  six 
weeks. 

F,  Turner  shewed  cause.  The  power  of  a  judge  of  a  county 
court  under  ss.  98,  99  of  the  Act  of  1846,  to  commit  for  wilful 
disobedience  of  an  order  for  payment  of  a  debt,  as  qualified  by 
ss.  4  and  5  of  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  is  not 
limited  to  a  single  commitment,  or  to  the  period  of  forty-two  days 
mentioned  in  s.  5  of  the  last-mentioned  Act ;  or  at  all  events 
these  latter  provisions  do  not  apply  under  the  circumstances  of 
this  case.  By  s.  103  of  the  Act  of  1846,  it  was  provided  that  "  no 
imprisonment  under  this  Act  shall  in  anywise  operate  as  a  satis- 
faction or  extinguishment  of  the  debt  or  other  cause  of  action  on 
which  a  judgment  has  been  obtained,  or  protect  the  defendant  from 
heing  anew  summoned  and  imjprisoned  for  any  new  fraud  or  other 
default  rendering  him  liable  to  he  imprisoned  under  this  Act,  or 
deprive  the  plaintiff  of  any  right  to  take  out  execution  against 
the  goods  and  chattels  of  the  defendant,  in  the  same  manner  as  if 
such  imprisonment  had  not  taken  place."  By  the  Bankruptcy 
Kepeal  Act,  1869  (32  &  33  Vict.  c.  83),  s.  20andsched.,  ss.  98  to 
101,  both  inclusive,  of  the  9  &  10  Vict.  c.  95,  are  repealed.  The 
4th  section  of  the  Debtors  Act,  1869,  enacts  that,  "with  the 
exceptions  hereinafter  mentioned,  no  person  shall  after  the  com- 
mencement of  this  Act  be  arrested  or  imprisoned  for  making 
default  in  payment  of  a  sum  of  money."  One  of  the  exceptions  is 
as  follows:  ^'6.  Default  in  payment  of  sums  in  respect  of  the 
payment  of  which  orders  are  in  this  Act  authorized  to  be  made  : " 
and  then  comes  the  following  proviso : — "  Provided,  first,  that  no 
person  shall  be  imprisoned  in  any  case  excepted  from  the  operation 
of  this  section,  for  a  longer  period  than  one  year ;  and,  secondly, 
that  nothing  in  this  section  shall  alter  the  effect  of  any  judgment 
or  order  of  any  Court  for  payment  of  money,  except  as  regards 
the  arrest  and  imprisonment  of  the  person  making  default  in 
paying  such,  money."  The  partial  saving  of  the  power  of  com- 
mitment is  contained  in  s.  5,  which  enacts  that,  subject  to 
the  provisions  hereinafter  mentioned,  and  to  the  prescribed  rules^ 
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any  Court  may  commit  to  prison  for  a  term  not  exceeding  six  1873 
weeks  or  until  payment  of  the  sum  due,  any  person  who  makes  Hoksnail 
default  in  payment  of  any  debt  or  instalment  of  any  debt  due  from  beuce 
him  in  pursuance  of  any  order  or  judgment  of  that  or  any  other 
competent  Court."  Taking  these  enactments  together,  the  county 
court  judge  has  power  to  commit  for  any  period  not  exceeding  six 
weeks  at  one  time  for  a  default  such  as  is  described  in  s.  4,  subs.  6. 
Then  comes  a  proviso:  "Provided  (1.)  that  the  jurisdiction  by 
this  section  given  of  committing  a  person  to  prison  shall,  in  the 
case  of  any  court  other  than  the  superior  Courts  of  law  and 
equity,  be  exercised  only  subject  to  the  following  restrictions ;  that 
is  to  say "  (among  others)  "  (c.)  Be  exercised  only  as  respects  a 
judgment  of  a  county  court  by  a  county  court  judge  or  his  deputy. 
(2.)  That  this  jurisdiction  shall  only  be  exercised  where  it  is  proved 
to  the  satisfaction  of  the  court  that  the  person  making  default 
either  has  or  has  had  since  the  date  of  the  order  or  judgment  the 
means  to  pay  the  sum  in  respect  of  which  he  has  made  default, 
and  has  refused  or  neglected,  or  refuses  or  neglects,  to  pay  the 
same."  "  This  section^  so  far  as  it  relates  to  any  county  court, 
shall  be  deemed  to  be  substituted  for  ss.  98  and  99  of  the  County 
Court  Act,  1846,  and  that  Act  and  the  Acts  amending  the  same 
shall  be  construed  accordingly,  and  shall  extend  to  orders  made  by 
the  county  court  with  respect  to  sums  due  in  pursuance  of  any 
order  or  judgment  of  any  court  other  than  a  county  court.  No 
imprisonment  under  this  section  shall  operate  as  a  satisfaction  or 
extinguishment  of  any  debt  or  demand  or  cause  of  action,  or 
deprive  any  person  of  any  right  to  take  out  execution  against  the 
lands,  goods,  or  chattels  of  the  person  imprisoned,  in  the  same 
manner  as  if  such  imprisonment  had  not  taken  place."  It  will  be 
observed  that  this  leaves  untouched  that  part  of  s.  103  of  the  Act 
of  1846  which  authorized  the  county  court  judge  to  make  repeated 
orders  of  commitment  "  for  any  new  fraud  or  other  default."  That 
part  of  s.  103,  therefore,  remains  unrepealed. 

[BoviLL,  C.J.  Sect.  103  of  the  Act  of  1816  comes  by  way  of 
proviso  upon  ss.  98  and  99.  Those  sections  being  repealed,  by 
necessary  implication  the  proviso  falls  with  them  ;  and  that  is  not 
re-enacted  in  the  Act  of  1869.] 

Unless  there  can  be  successive  commitments,  no  sensible  mean- 
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1873      ing  can  be  given  to  the  proviso  in  s.  4  of  the  Debtors  Act,  1869, 
HoKSNAiL    "t^^t  "     person  shall  be  imprisoned  in  any  case  excepted  from  the 
operation  of  this  section,  for  a  longer  period  than  one  year" 

[Brett,  J.  Would  not  the  defaults  mentioned  in  the  first  four 
exceptions  satisfy  that  part  of  the  proviso  ? 

Geove,  J.  Has  there  been  any  instance  of  a  second  order 
of  commitment  by  a  judge  of  one  of  the  superior  Courts  at 
Chambers  ?    I  have  never  heard  of  one.] 

The  103rd  section  of  the  Act  of  1846,  and  the  seventh  para- 
graph of  the  second  proviso  to  s.  5  of  the  Act  of  1869  may  very 
well  stand  together. 

[BoviLL,  C.J.  That  part  of  the  proviso  is  a  re-enactment  of  so 
much  of  s.  99  of  the  Act  of  1846  as  is  properly  applicable  to  the 
Act  of  1869.  If  your  argument  be  correct,  it  will  follow  that 
there  may  be  successive  commitments,  to  the  extent  of  twelve 
months  in  the  whole,  by  the  county  court,  but  not  by  a  superior 
Court.    That  never  could  have  been  intended.] 

Nevertheless,  if  such  be  the  correct  construction  of  the  language 
of  the  Act,  there  is  no  escaping  from  that  consequence.  The 
power  to  make  successive  orders  of  commitment  under  s.  103  of 
the  Act  of  1846  was  expressly  recognised  by  the  Court  of  Queen's 
Bench  in  In  re  Boyce.  (1)  Many  powers  are  given  to  police  magis- 
trates which  are  not  possessed  by  judges  of  the  superior  Courts. 
Under  the  Vaccination  Act,  30  &  31  Yict.  c.  84,  s.  31,  there  may 
be  successive  re-commitments  for  disobedience  of  the  provisions  of 
the  Act:  Allan  v.  Worthy.  (2)  So  here,  there  is  a  continuing 
default. 

[BoviLL,  C.J.  What  power  [had  the  judge  here  to  make  the 
second  order  of  commitment  whilst  the  first  was  still  in  force? 
By  the  16th  of  the  rules  made  under  the  Debtors  Act,  1869,  the 
order  is  to  be  in  force  for  one  year  from  its  date.] 

They  are  not  for  the  same  default ;  the  first  order  was  for  the 
non-payment  of  111.  7s.  4:d.  debt  and  costs ;  the  second  is  for  non- 
payment of  23Z.  Os.  Id.  It  was  impossible  to  proceed  upon  the  first 
order.  Upon  the  arrest  of  the  debtor,  the  warrant,  which  is  ad- 
dressed to  the  gaoler,  is  delivered  to  him,  and  he  retains  it  for  his 
own  protection.  The  judge  in  this  case  refused  to  allow  a  second 
(1)  2  E.  &  B.  521 ;  22  L.  J.  (Q.B.)  393.        (2)  Law  Eep.  5  Q.  B.  163. 
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or  duplicate  warrant  to  be  issued,  but  required  the  plaintiffs  to  1873 
take  out  a  fresh  judgment-summons.  ~~HoESNi 

[Brett,  J.    Are  the  plaintiffs  to  be  deprived  of  the  fruits  of     ^  v. 
their  judgment  because  the  baihff  has  thought  fit  to  arrest  the 
defendant  improperly,  and  to  deliver  the  warrant  to  the  gaoler  ? 
Suppose  he  had  taken  the  wrong  man  ?] 

The  same  diJBficulty  would  arise  in  that  case.    The  bailiff  could 
not  afterwards  arrest  the  right  man  without  having  the  warrant. 

Wetlierjield,  in  support  of  the  rule.  No  proceeding  upon  a 
judgment-summons  can  now  be  taken  except  under  the  Debtors 
Act,  1869 ;  and  that  rests  upon  s.  5,  which  contains  a  positive 
enactment  that  there  shall  be  but  one  commitnaent  for  default  in 
payment  of  the  judgment-debt,  and  that  the  period  of  commitment 
shall  not  exceed  six  weeks  unless  the  sum  due  shall  be  sooner 
paid.    He  was  stopped  by  the  Court. 

IjOVILL,  C.J.  There  is  very  great  difficulty  in  construing  this 
Act  and  ascertaining  the  intention  of  the  legislature.  After  the 
argument  the  case  has  undergone,  I  have  come  to  the  conclusion, 
though  with  some  diffidence,  that  the  second  order  of  commitment 
cannot  be  sustained.  The  main  object  of  the  Debtors  Act,  1869, 
was,  the  abolishment  of  imprisonment  for  debt.  Its  title  is,  "  An 
Act  for  the  abolition  of  imprisonment  for  debt,  for  the  punishment 
of  fraudulent  debtors,  and  for  other  purposes."  Part  I.  has  refer- 
ence solely  to  "  abolition  of  imprisonment  for  debt."  Sect.  4  enacts, 
that,  "  with  the  exceptions  hereinafter  mentioned,  no  person  shall 
after  the  commencement  of  this  Act  be  arrested  or  imprisoned  for 
making  default  in  payment  of  a  sum  of  money."  Then  follow  six 
exceptions,  the  last  of  which  is  "  default  in  payment  of  sums 
in  respect  of  the  payment  of  which  orders  are  by  this  Act  autho- 
rized to  be  made,"  which  may  possibly  refer  to  the  orders  for 
payment  by  instalments  referred  to  in  s.  5.  Such  being  the  effect 
of  s.  4,  there  is  at  the  end  of  it  this  proviso, — Provided,  first, 
that  no  person  shall  be  imprisoned  in  any  case  excepted  from  the 
operation  of  this  section,  for  a  longer  period  than  one  year ;  and, 
secondly,  that  nothing  in  this  section  shall  alter  the  effect  of  any 
judgment  or  order  for  payment  of  money,  except  as  regards  the 
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1873      arrest  and  imprisonment  of  the  person  making  default  in  paying 
HoESNAiL    such  money."    That  may  be  satisfied  by  the  ordinary  process  of 
Bruce  Court  by  attachment  or  execution.    Notwithstanding  the  abso- 

lute abolition  of  imprisonment  for  debt,  subject  only  to  the  excep- 
tions I  have  referred  to,  power  is  given  to  order  imprisonment  in 
•  certain  events ;  and  this  power  is  to  be  exercised  under  s.  5,  whick 

enacts  that,  "  subject  to  the  provisions  hereinafter  mentioned,  and 
to  the  prescribed  rules,  any  Court  may  commit  to  prison  for  a. 
term  not  exceeding  six  weeks  or  until  payment  of  the  sum  due, 
any  person  who  makes  default  in  payment  of  any  debt  or  instal- 
ment of  any  debt  due  from  him  in  pursuance  of  any  order  or 
judgment  of  that  or  any  other  competent  Court."  There  is  no- 
limitation  here  of  .the  term  of  imprisonment,  except  six  weeks,  or 
until  payment  of  the  sum  due :  the  proviso  in  s.  4  limiting  the^ 
imprisonment  to  one  year  has  no  reference  to  default  in  payment 
of  a  debt  due  in  pursuance  of  an  order  or  judgment  of  any  Court. 

It  is  contended  on  behalf  of  the  plaintiff  that,  even  though  there 
may  be  no  order  for  the  payment  of  a  debt  by  instalments,  there 
may  still  be  several  commitments  for  default  in  payment  of  a 
single  debt.  I  find,  however,  no  such  authority  in  s.  5.  The 
argument  on  the  part  of  the  plaintiff  is  that  this  is  the  true  effect 
of  that  section  read  in  connection  with  s.  103  of  the  Act  of  1846,. 
which  is  to  be  considered  as  incorporated  therewith.  That  argu- 
ment depends  upon  the  meaning  of  the  last  paragraph  but  two  of 
s.  5  of  the  Debtors  Act,  1869,  which  provides  that  "  this  section,, 
so  far  as  it  relates  to  any  county  court,  shall  be  deemed  to  be  sub- 
stituted for  ss.  98  and  99  of  the  County  Court  Act,  1846,  and  that 
Act  and  the  Acts  amending  the  same  shall  be  construed  accord- 
ingly, and  shall  extend  to  orders  made  by  the  county  court  with 
respect  to  sums  due  in  pursuance  of  any  order  or  judgment  of  any 
court  other  than  a  county  court."  Now,  ss.  98  and  99  of  the  Act 
of  1684  are  expressly  repealed  by  the  Bankruptcy  Kepeal  Act^ 
1869  (32  &  33  Yict.  c.  83),  sched.,  which  received  the  Eoyal  assent 
on  the  same  day  as  the  Debtors  Act,  1869  ;  and  s.  103  of  the  Act 
of  1841  coming  by  way  of  proviso  on  s.  99,  to  which  all  the  inter- 
vening sections  have  reference,  is  repealed  also ;  and  it  is  at  all 
.  events  impliedly  repealed  by  the  Debtors  Act,  1869.  Sect.  5  of 
the  last-mentioned  Act  re-enacts  the  greater  part  of  s.  103  of  th© 


VOL.  YIIL] 


EASTER  TEEM,  XXXVI  VICT. 


385 


Act  of  1846.  The  part  left  out  consists  of  these  words  :  or  protect  1873 
the  defendant  from  being  anew  summoned  and  imprisoned  for  any  Hoksnail 
new  fraud  or  other  default  rendering  him  liable  to  imprisonment  bruce 
under  this  Act."  Consequently  those  words  are  utterly  inappli- 
cable to  cases  under  s.  5  of  the  Debtors  Act,  1869  ;  and  the  case  of 
fraud  is  dealt  with  in  Part  II.  of  the  Act,  beginning  with  s.  11.  It 
is  a  well  known  rule  in  the  construction  of  statutes,  that,  if  a  sub- 
stantive enactment  in  a  former  Act  is  repealed,  that  which  comes 
by  way  of  proviso  upon  it  is  impliedly  repealed  also.  The  result  is, 
that,  if  there  be  a  liability  upon  a  judgment  or  order  to  pay  a  debt, 
the  neglect  to  comply  with  it  constitutes  one  default  only,  and  not 
a  continuing  default ;  and,  there  being  no  provision  in  the  Debtors 
Act,  1869,  for  a  continuing  default,  the  omitted  words  of  s.  103  of 
the  Act  of  1846  are  wholly  inapplicable.  Sect.  5  of  the  Debtors 
Act,  1869,  provides  that  "  for  the  purposes  of  this  section,  any 
Court  may  direct  any  debt  due  from  any  person  in  pursuance  of 
any  order  or  judgment  of  that  or  any  other  competent  Court  to  be 
paid  by  instalments,  and  may  from  time  to  time  rescind  or  vary 
such  order  ;"  and  there  is  a  further  proviso  at  the  end  that  "  any 
person  imprisoned  under  this  section  shall  be  discharged  out  of 
custody  upon  a  certificate  signed  in  the  prescribed  manner  to  the 
effect  that  he  has  satisfied  the  debt  or  instalment  of  a  debt  in 
respect  of  which  he  was  imprisoned,  together  with  the  prescribed 
cost,  if  any,"  Under  that  clause,  to  my  mind,  upon  each  case  of 
default  in  payment  of  an  instalment,  there  would  be  a  fresh  default 
and  a  fresh  power  of  commitment  for  such  default.  In  substance 
the  limitation  of  the  power  of  the  county  court  judge  to  commit  for 
default  in  payment  of  any  debt  or  instalment,  is  provided  for  by 
the  first  part  of  s.  5,  not  exceeding  six  weeks  or  until  payment  of 
the  sum  due."  If  this  were  not  so,  this  extraordinary  and  absurd 
consequence  would  follow,  viz.  that  a  judge  of  a  county  court  would 
have  a  power  of  repeated  commitment  for  the  same  default,  whereas  ' 
a  judge  of  a  superior  Court  has  no  such  power.  The  conclusion  I 
have  arrived  at  is  that  s.  5  authorizes  one  commitment  for  a  period 
not  exceeding  six  weeks  for  one  default ;  and  that,  where  the  order 
is  for  payment  of  the  debt  by  instalments,  the  party  may  in  like 
manner  be  committed  for  each  default.  Here,  the  judge  haviug 
made  an  order  for  the  commitment  of  the  defendant  for  default  in 
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1873  payment  of  the  whole  debt,  I  am  of  opinion  that  he  had  no  juris- 
3rsnTtl~  cliction  to  issue  a  second  for  the  same  default,  and  therefore  that 
Jruce  prohibition  should  go. 

The  fact  of  the  first  order  having  been  handed  over  to  the  gaoler 
when  the  defendant  was  arrested  under  it  does  not  justify  the 
issuing  of  a  second.  I  am  not  aware  of  any  authority  by  which  the 
gaoler  was  entitled  to  retain  the  warrant  where  the  defendant  has 
been  discharged  on  the  ground  of  privilege.  There  can  be  no 
reason  for  it.  The  discharge  having  taken  place  by  process  of  the 
Court,  nothing  more  could  be  needed  for  the  gaoler's  protection. 
At  all  events,  he  would  be  sufficiently  protected  by  keeping  a  copy 
of  the  warrant,  which  might  be  proved  by  secondary  evidence.  I 
think  the  first  warrant  was  improperly  retained  by  the  gaoler,  and 
that  the  judge  had  no  power  to  issue  a  second  order.  Besides,  by 
rule  16  of  the  County  Court  .Rules  framed  under  the  Debtors  Act, 
1869,  the  order  of  commitment  is  to  continue  in  force  only  for 
one  year  from  its  date ;  and  here  the  first  order  was  dated  the  25th 
of  November,  1872,  and  the  second  on  the  7th  of  March,  1873 ;  so 
that  the  latter,  if  valid,  would  be  in  force  for  a  period  considerably 
beyond  a  year  from  the  date  of  the  original  order. 

Bkett,  J.  In  this  case  an  order  had  been  made  upon  the  de- 
fendant by  the  judge  of  the  City  of  London  Court  for  the  pay- 
ment of  a  sum  for  debt  and  costs  forthwith.  On  the  7 th  of  March, 
1873,  an  order  was  made  for  the  commitment  of  the  defendant  for 
forty  days  for  default  in  payment  of  the  debt  and  costs  as  ordered. 
It  is  contended  on  the  part  of  the  defendant  that  that  warrant  or 
order  was  issued  without  jurisdiction,  and  a  prohibition  is  asked 
for.  The  ground  upon  which  it  is  alleged  that  the  last  order  was 
improperly  issued  is,  that  the  judge  had  already  on  the  25th  of 
November,  1872,  committed  the  defendant  for  forty  days  for  dis- 
obedience of  the  same  order  for  payment,  which  order  of  commit- 
ment it  is  said  is  still  unexecuted  and  in  force.  That  raises  the 
question  whether  the  judge  of  a  county  court  can,  after  having 
made  an  order  for  the  commitment  of  a  debtor  for  disobedience  of 
an  order  for  payment  of  debt  and  costs,  and  whilst  that  order  still 
remains  in  force,  make  a  second  order  of  commitment  for  dis- 
obedience of  the  same  order  for  payment.    I  am  of  opinion  that 
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lie  has  no  such  power.  The  order  of  eomniitmeut  in  this  case  was  1873 
made  under  s.  5  of  the  Debtors  Act,  1869,  which  enacts  that,  Hoesxail 
"  subject  to  the  provisions  hereinafter  mentioned,  and  to  the  pre-  BirucE  " 
scribed  rules,  any  Court  may  commit  to  prison  for  a  term  not 
exceeding  six  weeks,  or  until  payment  of  the  sum  due,  any  person 
who  makes  default  in  payment  of  any  debt  or  instalment  of  any 
debt  due  from  him  in  pursuance  of  any  order  or  judgment  of  that 
or  any  other  competent  Court."  That  in  terms  applies  to  one 
order  and  one  default  only.  It  is  to  be  observed  that  s.  4  of  the 
Debtors  Act,  1869,  is  a  destructive  section.  It  takes  aw^ay  powers 
which  the  county  courts  before  had.  Prior  to  the  passing  of  that 
Act,  a  person  might  have  been  committed  any  number  of  times 
for  default  in  payment  of  one  judgment  debt.  Sect.  4  begins  by 
taking  away  the  power  of  arrest  altogether,  except  with  certain 
exceptions.  One  of  those  exceptions  (subs.  6)  is,  "  default  in 
payment  of  sums  in  respect  of  which  orders  are  in  this  Act 
authorized  to  be  made."  Sect.  5  is  a  constructive  section ;  it  is 
altogether  new  as  applicable  to  the  superior  Courts,  and  comes  by 
way  of  substitution  as  applicable  to  the  county  courts.  As  to  the 
superior  Courts,  it  for  the  first  time  gives  them  power  to  commit 
to  prison  for  a  term  not  exceeding  six  weeks  or  until  payment  of 
the  sum  due,  for  default  in  payment  of  any  debt  or  instalment 
due  in  pursuance  of  any  order  or  judgment  of  any  competent 
Court.  I  entertain  a  strong  opinion  that  that  limits  the  power  of 
the  judge  to  commit  to  six  weeks,  subject  to  be  shortened  by  pay- 
ment within  that  period.  That  power  is  to  be  exercised  in  the 
case  of  any  person  who  makes  default  in  payment  of  any  debt  or 
instalment  of  any  debt  due  from  him  in  pursuance  of  any  order 
or  judgment ;  and  the  2nd  proviso  states  that  such  jurisdiction 
shall  only  be  exercised  where  it  is  proved  to  the  satisfaction  of  the 
Court  that  the  person  making  default  either  has  or  has  had  since 
the  date  of  the  order  or  judgment  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default,  and  has  refused  or  neglected, 
or  refuses  or  neglects,  to  pay  the  same."  It  is  not  in  all  cases  that 
this  jurisdiction  is  to  be  exercised ;  but  only  where  proof  is  given 
to  the  satisfaction  of  the  Court  that  there  is  sometliing  like  fraud 
or  misconduct  on  the  part  of  the  debtor.  The  proviso  goes  on, 
"  For  the  purposes  of  this  section,  any  Court  may  direct  any  debt 
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1873  due  from  any  person  in  pursuance  of  any  order  or  judgment  of 
HoESNAiL    "^^^^  other  competent  Court  to  be  paid  by  instalments." 

Bruce  Supposing  money  to  be  ordered  to  be  paid  by  a  rule  of  Court 
without  a  judgment,  that  proviso  gives  power  to  the  judge  to 
direct  payment  by  instalments,  or  to  direct  payment  of  a  judgment 
debt  by  instalments ;  but  it  does  not  prevent  a  commitment  for 
non-payment  of  money  due  upon  a  judgment. 

It  is  suggested  that  there  may  be  successive  orders  of  commit-  ' 
ment  for  default  upon  the  same  judgment,  where  there  is  no  direc- 
tion for  payment  by  instalments  ;  otherwise,  it  is  said,  no  meaning 
is  given  to  the  proviso  in  s.  4  which  fixes  the  limit  of  the  period 
of  imprisonment  to  one  year.  If  it  could  have  no  other  mean- 
ing, of  course  we  should  be  bound  so  to  construe  it.  But  it  seems 
to  me  that  it  has  another  meaning,  and  is  applicable  to  commit- 
ments for  the  defaults  referred  to  in  the  other  subsections.  Then 
it  is  said  that  the  terms  of  s.  5  must  be  enlarged  by  being  read  in 
conjunction  with  the  Act  of  1846,  and  that  the  proviso  expressly 
declares  that  that  section  shall  be  deemed  to  be  substituted  for 
ss.  98  and  99  of  the  former  Act  only.  But  it  seems  to  me  that  the 
fallacy  is  in  supposing  that  only  certain  parts  of  the  section  are  to 
be  so  read.  The  whole  of  s.  5  is  to  be  substituted  for  the  former 
provisions  as  to  imprisonment  for  default.  If  so,  s.  5  is  as  much 
substituted  for  s.  103  of  the  Act  of  1846  as  for  ss.  98  and  99.  The 
power  of  ordering  successive  commitments  for  the  same  default 
beiog  omitted  in  s.  5,  the  provision  as  to  that  is  by  construction 
repealed.  It  seems  to  me  that  section  gives  the  power  of 
issuing  one  order  of  commitment  for  disobedience  of  one  order  for 
payment ;  and  that,  if  there  be  an  order  for  payment  by  instal- 
ments, the  nonpayment  of  each  constitutes  a  disobedience  of  a 
separate  order  for  payment :  and  I  believe  that  in  the  majority  of 
the  districts  the  practice  since  the  passing  of  the  Debtors  Act, 
1869,  has  been  consonant  with  that  view.  I  therefore  think  the 
issuing  of  the  second  order  in  this  case  was  beyond  the  power  and 
authority  of  the  judge.  The  first  order  is  still  a  valid  order,  and  is 
not  in  any  way  touched  by  the  fact  that  it  was  irregularly  put  in 
force  against  the  defendant  whilst  under  privilege.  If  there  be 
any  difficulty  in  consequence  of  the  retention  of  the  warrant  by 
the  gaoler,  the  bailiff  must  get  over  it  in  the  best  way  he  can* 
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The  proper  course  probably  would  have  been  to  issue  a  duplicate  1873 
warrant.    Instead  of  adopting  that  course,  the  plaintiffs  took  out  hoesnail 
a  summons,  and  obtained  a  new  order,  on  which  a  second  warrant  bruce. 
issued,  which  was  to  take  effect  from  a  different  time.  That 
order  clearly  was  without  jurisdiction,  the  first  warrant  being  still 
in  force  and  capable  of  being  put  in  execution.    The  rule  for  a 
prohibition  must  be  made  absolute. 

Geove,  J.  I  also  think  the  rule  should  be  made  absolute  :  but 
I  prefer  to  confine  my  judgment  to  the  case  actually  before  the 
Court ;  not  that  I  difier  from  what  has  fallen  from  my  Lord  and 
my  Brother  Brett.  I  am  clearly  of  opinion  that  the  judge  of  the 
city  court  had  no  jurisdiction  to  issue  the  second  order  of  com- 
mitment whilst  the  first  remained  unexecuted.  I  may  observe 
that,  if  it  be  true  that  no  second  order  of  commitment  can  be 
issued  after  one  imprisonment  for  a  single  default,  one  who  is 
ordered  to  pay  a  debt  by  instalments,  and  who  has  paid  several  of 
'those  instalments,  may  be  in  a  worse  position  than  one  who  has 
paid  nothing.  Without,  however,  differing  from  the  opinions 
expressed  by  the  members  of  the  Court  who  have  preceded  me,  I 
rest  my  judgment  on  the  second  ground.  Sect.  103  of  the  Act  of 
1846,  even  if  incorporated  with  s.  5  of  the  Act  of  1869,  would 
not  apply  to  this  case,  if  this  be  not  another  default.  I  am  of 
opinion  that,  where  an  order  of  commitment  has  been  issued  and 
remains  unfulfilled,  it  is  not  competent  to  the  court  to  issue 
another  for  the  same  default.  The  second  order  therefore  was 
invalid  and  without  jurisdiction.  If  it  had  been  necessary,  I 
should  probably  have  agreed  upon  the  first  point :  but,  the  first 
order  being  an  existing  and  valid  order,  the  second,  which  was 
issued  during  the  pendency  of  the  first,  was  clearly  without  juris- 
diction. 

HoNYMAN,  J.  It  is  unnecessary  to  decide  as  to  the  competency 
of  the  judge  to  issue  a  second  order  of  commitment  for  the  same 
default.  If  it  had  been,  although  I  do  not  difier  from  the  rest  of 
the  Court,  I  should  have  been  better  pleased  if  the  plaintiffs  had 
been  directed  to  declare  in  prohibition.  I  agree  that  the  6th  sub- 
section of  s.  4  of  the  Debtors  Act,  18G9,  is  applicable  to  all  the 
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1873      cases  provided  for  by  s.  5.    But  here,  the  first  order  of  commit- 
HoESKATL    ment  not  having  been  exhausted,  the  second  was  clearly  without 
Beuce.  jiinsdiction. 

Bule  absolute. 

Attorney  for  plaintiffs  :  James  Po^ham. 
Attorney  for  defendant :  G.  M.  Wetherfield, 


April  25.       JAMES  SIMSON  and  AVife  v.  THE  LONDON  GENERAL  OMNIBUS 

COMPANY. 

Negligence — Froprietors  of  public  Carriage — Evidence  for  Jury. 

A  passenger  in  an  omnibus  was  injured  by  a  blow  from  the  hoof  of  one  of  the 
iiorses,  which  had  kicked  through  the  front  panel  of  the  vehicle.  There  was  no 
evidence  on  the  part  of  the  plaintiff  that  the  horse  was  a  kicker ;  but  it  was 
proved  that  the  panel  bore  marks  of  other  kicks,  and  that  no  precaution  had  been 
taken,  by  the  use  of  a  kicking-strap  or  otherwise,  against  the  possible  consequences 
of  a  horse  striking  out,  and  no  explanation  was  offered  on  the  part  of  tlie  defend- 
ants : — 

Held,  that  there  was  evidence  of  negligence  proper  to  be  submitted  to  a  jury. 

First  count  by  husband  and  wife  for  injury  to  the  wife  through 
the  defendants'  negligence. 

Second  count  by  husband  alone  for  loss  of  services  of  his  wife. 
Plea,  not  guilty.    Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  for  Middle- 
sex in  Michaelmas  Term  last.  The  facts  were  as  follows  : — The 
female  plaintiff  was  on  the  morning  of  the  22nd  of  June,  1872,  a 
passenger  in  an  omnibus  belonging  to  the  defendants  from  Bethnai 
Green  to  the  Bank  She  was  at  the  end  nearest  the  horses,  when 
she  received  a  violent  blow  on  her  back  and  shoulder,  which  was 
occasioned  by  one  of  the  horses  having  kicked  out  and  sent  its 
hoof  through  the  front  of  the  omnibus.  There  was  no  evidence  to 
shew  that  this  particular  horse  was  a  vicious  horse  or  a  kicker ; 
but,  upon  subsequent  inspection,  two  marks  as  of  kicks  were  found 
upon  the  front  of  the  omnibus  besides  the  perforation  caused  by 
the  kick  which,  injured  the  female  plaintiff;  and  witnesses  were 
called  to  shew  that  the  consequences  of  a  horse  striking  out  might 
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have  been  obviated  by  tbe  application  of  a  kicking-strap  or  a  1873 
kicking-board.  ~^  Simsox" 

On  the  part  of  the  defendants  (who  called  no  Nvitnesses)  it  was  ondox 
submitted  that  there  was  no  evidence  of  negligence  to  go  to  the  ^^^-y';^^"^^' 
jury.  The  learned  judge  declined  to  nonsuit  the  plaintiff,  or  to 
reserve  leave  to  move ;  and  he  left  it  to  the  jury  to  say  whether 
the  defendants  had  been  guilty  of  negligence  either  in  using  a 
kicking  horse  or  in  abstaining  from  providing  against  that  which 
may  happen  with  any  horse. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  50Z. 

A  rule  nisi  having  been  obtained  for  a  new  trial  on  the  ground 
that  there  was  no  evidence  of  negligence  fit  to  be  submitted  to 
the  jury. 

Bompas  {Farry,  Serjt.,  with  him,)  shewed  cause.  The  pro- 
prietors of  a  public  vehicle,  though  they  do  not  absolutely  warrant 
the  safety  of  their  passengers,  are  bound  to  use  reasonable  care  and 
adopt  all  reasonable  means  and  appliances  to  make  their  carriages 
safe ;  and  the  natural  inference  arising  from  the  happening  of  an 
accident  is  at  all  events  sufficient  to  cast  upon  them  the  burthen  of 
shewing  that  it  arose  from  no  want  of  reasonable  care  on  their 
part:  per  Sir  J.  Mansfield,  Christie  v.  Griggs  (1);  Sharp  v. 
Greij  (2) ;  SJcinner  v.  London,  Brighton,  and  South  Coast  By. 
Co.  (3)  ;  Byrne  v.  Bodle  (4)  ;  Seott  v.  London  Dock  Co.  (5) ;  Burns 
V.  CorJc  and  Bandon  By.  Co.  (6) ;  per  Erie,  C. J.,  Fo7^d  v.  London 
and  South  Western  By.  Co.  (7)  ;  per  M.  Smith,  J.,  Stohes  v.  East- 
ern Counties  By.  Co.  (8) ;  Bedhead  v.  Midland  By.  Co.  (9)  ; 
Bridges  v.  North  London  By.  Co.  (10) ;  Stolces  v.  Saltonstall.  (11) 
Here  there  was  abundant  evidence  of  negligence,  from  the  absence 
of  an  obvious  precaution,  viz.  a  kicking-strap.  The  learned  judge 
could  not  have  withdrawn  the  case  from  the  jury. 

(1)  2  Camp.  70.  (G)  13  Ir.  C.  L.  ]^ep.  543. 

(2)  9  Bing.  457.  (7)  2  F.  &  F.  730. 

(3)  5  Ex.  787 ;  19  L.  J.  (Ex.)  162.         (8)  2  F.  &  F.  691. 

(4)  2  H.  &  C.  722  ;  33  L.  J.  (Ex.)  13.        (9)  Law  r.op.  2  Q.  B.  112  ;  in  error, 

(5)  3  H.  &  C.  596 ;  34  L.  J.  (Ex-.)  17,  Law  Rep.  4  Q.  P>.  379. 

220.  (10)  Law"  Rep.  G  Q.  B.  377. 

(11)  13  Peters  (U.  S.)  Kcp.  181. 
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1873  Day,  Q,  0.  (Giffard,  Q.C.,  with  him),  in  support  of  the  rule.  The 
gjjjsoj^  only  duty  which  the  law  imposes  upon  the  proprietors  of  a  public 
LoNJDON  "^^^icle  is,  that  they  shall  provide  a  reasonably  sufficient  carriage, 
Geneeal  and  horses  which  are  reasonably  fit  (so  far  as  they  have  the  means 
of  knowing)  to  be  used  for  the  purpose  of  drawing  it.  A  casual 
kick  by  one  of  the  numerous  horses  they  employ  is  no  evidence  of 
want  of  due  and  reasonable  care  on  the  part  of  the  defendants.  A 
horse  which  has  never  kicked  before  may  do  so  once  without 
acquiring  the  character  of  a  vicious  horse.  This  is  not  like  the 
case  of  a  barrel  or  a  bale  of  goods  falling  from  a  warehouse,  or  a 
brick  from  a  house  in  course  of  erection,  it  not  being  in  the  nature 
of  such  things  to  fall  if  properly  slung  or  fixed.  But,  in  case  of 
the  happening  of  an  accident  of  this  sort,  the  person  complaining 
of  negligence  should  be  prepared  to  prove  the  cause  of  it.  As  to 
the  suggestion  of  a  kicking-strap,  it  is  not  the  practice  to  apply 
them  to  horses  drawing  private  carriages;  and,  is  an  omnibus 
proprietor  bound  to  use  a  higher  degree  of  care  and  caution  in 
this  respect  than  any  gentleman  adopts  for  the  safety  of  himself 
and  family  ?  No  doubt,  the  defendants  would  have  been  liable 
if  they  had  been  shewn  to  have  knowingly  used  an  unbroken 
horse  or  one  which  was  known  to  be  given  to  kicking ;  but  the 
real  question  here  is  upon  whom  is  thrown  the  burthen  of 
proving  that  this  horse  was  one  which  it  was  unsafe  to  drive  in  an 
omnibus. 

[Denman,  J.  Is  it  not  more  reasonable  that  the  onus  should  be 
cast  upon  the  persons  who  have  the  means  of  knowing  the  temper 
of  the  horse,  and  who  for  profit  to  themselves  put  it  in  a  position 
where  it  may  do  injury  to  a  passenger,  rather  than  upon  one  of 
the  public  who  can  know  nothing  about  it  ?] 

No  doubt,  the  true  question  is  upon  whom  is  the  burthen  of 
proof. 

BoviLL,  C.J.  It  is  quite  true  that  the  defendants  do  not  abso- 
lutely warrant  the  safety  of  their  passengers,  or  the  absolute  fitness 
of  their  carriages  and  horses ;  but  that  they  are  only  bound  to  use 
reasonable  care  to  provide  for  the  passengers'  safety.  It  is  also 
true  that  the  mere  fact  of  the  happening  of  an  accident  is  not, 
as  a  general  rule,  even  prima  facie  evidence  of  negligence.  But, 
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if  the  cause  of  the  accident  be  shewn,  it  may  or  may  not,  accord-  1873 
ing  to  circumstances,  be  evidence  for  the  jury.    In  the  case  of  smsox 
a  public  carriage,  the  owner  is  bound  to  provide  proper  horses  London 

and  such  as  will  not  unduly  endansjer  his  passengers.    In  the  General 

.  .     \  .        n  '    '  Omnibus  Co. 

«vent  of  an  accident  arising  irom  their  unntness,  it  is  not  neces- 
sary to  shew  that  the  owner  w^as  aware  of  such  unfitness.  In 
the  present  case,  a  horse  drawing  an  omnibus  belonging  to  the 
defendants,  without  any  assignable  cause  kicks  out,  and  strikes, 
a,nd  injures  the  female  plaintiff,  who  was  riding  in  the  vehicle. 
It  seems  to  me  that  that  alone  presents  a  case  which  calls  for 
some  explanation  on  the  part  of  the  proprietors.  It  is  said 
that  it  is  the  nature  of  horses  to  kick.  But  I  think  it  ought  not 
to  be  the  nature  of  a  horse  employed  to  draw  a  public  vehicle  to 
kick.  Proof  having  been  given  that  the  horse  in  question  had 
misconducted  itself  in  the  way  charged,  the  burthen  of  shewing 
that  he  was  not  habitually  a  kicker,  or  something  to  account  for 
his  having  kicked  on  this  particular  occasion,  lay  on  the  defendants. 
The  mere  fact  of  his  having  kicked  out  was,  I  should  say,  prima 
facie  evidence  for  the  jury.  But  there  was  further  evidence.  It 
was  proved  that  there  were  marks  of  other  kicks  on  the  omnibus, 
besides  that  which  was  made  on  the  occasion  in  question.  It  was 
left  in  doubt  how  those  marks  were  produced.  It  was  impossible 
to  withdraw  that  evidence  from  the  jury.  The  defendants  might 
and  ought  to  have  explained  it.  And  when  it  is  said  that  all 
horses  are  prone  to  kick,  and  that  a  single  act  of  kicking  may  be 
no  fault  in  a  horse,  then  it  becomes  a  fair  question  for  the  jury 
whether,  that  being  so,  it  was  not  the  duty  of  the  defendants  to 
provide  some  means  to  guard  against  such  a  contingency,  such  as 
a  kicking-strap  or  board.  It  is  urged  that  it  is  not  usual  for  private 
individuals  to  apply  such  contrivances  to  their  carriage  horses ;  but 
the  answer  to  that  is  that  private  individuals  generally  take  care 
to  provide  themselves  with  horses  which  do  not  kick.  Where  a 
horse  from  no  assignable  cause  kicks  out,  I  think  the  presumption 
is  that  he  is  a  kicker.  I  think  there  was  clearly  evidence  for  the 
jury,  and  that  the  rule  should  be  discharged. 

Grove,  J.  I  am  of  the  same  opinion,  though  I  must  confess  I 
am  not  entirely  free  from  doubt.  If  proving  that  a  horse  has  on 
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1873      two  occasions  conducted  himself  as  this  horse  did  shews  that  he  is 


SiMsoN     a  kicker,  does  not  evidence  that  he  has  kicked  upon  one  occasion,, 
without  anything  to  shew  under  what  circumstances,  afford  some 


V. 

London 


General  evidence  that  he  is  affected  with  that  vice  ?  It  is  a  mere  question 
of  degree.  The  cases  as  to  ferocious  animals  do  not  proceed  on 
the  ground  of  negligence.  There,  a  scienter  must  be  laid  and 
proved.  Besides,  here  there  was  evidence  of  other  kick  marks 
on  the  panel  of  the  omnibus,  and  that,  I  think,  threw  upon  the 
defendants  the  necessity  of  explaining  how  they  came  there. 
Upon  the  whole,  I  think  there  was  evidence  which  my  Brother 
Byles  was  bound  to  submit  to  the  jury. 

Denman,  J.  The  rule  in  this  case  was  not  moved  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence,  but  on  the 
ground  that  there  was  no  evidence  of  negligence  on  the  part  of  the 
defendants  which  ought  to  be  submitted  to  the  jury.  I  am  clearly 
of  opinion  that  there  was  some  evidence,  and  that  without  some 
explanation  on  the  part  of  the  defendants  the  jury  could  have  come 
to  no  other  conclusion. 

Bule  discharged. 

Attorney  for  plaintiffs :  S.  Miles  Benson. 

Attorneys  for  defendants :  Stevens,  Wilkinson,  &  Barries. 
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CORKLINa  V.  MASSEY. 

8hi;pping — Construction  of  Charterparty — Warranty  as  to  Time  of  Shix^'s 
Arrival  at  the  Fort  of  Loading — Pleading — Contem'poraneous  Agreement. 

By  a  cliarterparty  it  was  agreed  that  the  ship  Ceres,  of  the  measurement,  &c., 
"  expected  to  he  at  Alexandria  about  15th  of  December,"  being  tight,  &c.,  should 
"  with  all  convenient  speed"  sail  and  proceed  to  that  port,  and  there  receive  from 
the  charterers  a  cargo  of  cotton-seed. 

In  an  action  against  the  owner,  the  breach  alleged  in  the  declaration  was,  that 
the  said  ship  was  not  expected  to  be  at  Alexandria  about  the  15th  of  December, 
1871,  but  was  then  in  such  part  of  the  world  and  under  such  engagements  that 
she  could  not  perform  those  engagements  and  arrive  at  Alexandria  about  the  said 
day  :— 

Held,  a  good  breach, — the  descriptive  statement  amounting  to  a  warranty  that 
the  ship  was  in  such  a  position  that  she  might  reasonably  be  expected  to  arrive  at 
Alexandria  by  the  day  named. 

Plea,  that,  at  the  time  of  making  the  charterparty,  the  ship  was,  to  the  plaintiff's 
knowledge,  engaged  for  a  certain  voyage,  and  that  the  charterparty  was  made 
subject  to  a  condition  that  she  should  with  all  convenient  speed  fulfil  her  engage- 
ment and  then  proceed  to  the  port  of  loading,  and  that  she  did  so  : — 

Held, — upon  the  authority  of  Young  y.  Austen  (LawKep.  4  C.  P.  553), — a  good 
plea. 

Declaration,  that  an  agreement  or  charterparty  was  made  by 
and  between  the  plaintiff  and  defendant,  bearing  date  the  14th  of 
November,  1871,  which  said  agreement  or  charterparty  was  and  is 
in  the  words  and  figures  following,  that  is  to  say, 

"  London,  14th  November,  1871. 
About  1000  tons  cotton  seed.  Charterparty. 

"  It  is  this  day  mutually  agreed  between  Messrs.  Massey  k 
Sawyer,  of  the  good  British  steam-ship  or  vessel  called  the  Ceres, 
&c.,  expected  to  be  at  Alexandria  about  15th  of  December,  and 
K.  Corkling,  of  Manchester,  merchant, — That  the  said  ship,  being- 
tight,  staunch,  and  strong,  classed  A.  1.,  and  every  waj^  fitted  for 
the  voyage,  shall  (outward  cargo  for  owner's  benefit)  with  all 
convenient  speed  sail  and  proceed  to  Alexandria,  Egypt,  or  so  near 
thereunto  as  she  may  safely  get,  and  there  load  from  the  agents  of 
the  charterers  a  full  and  complete  cargo  of  cotton-seed,  whicli  the 
said  merchants  bind  themselves  to  ship  and  send  alongside  as  fast 
at  the  port  of  loading  as  the  steamer  can  take  it  in,  and,  weather 
permitting,  during  ordinary  working  hours,  and  Sundays  excepted, 
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1873  or  demurrage  to  be  paid,  and  take  from  alongside  at  the  port  of  dis-^ 
CoKKLiNG  charge  at  their  own  expense  and  risk,  and  the  ship's  boats  and  crew 
Massey  render  all  customary  assistance  in  towing  the  lighters,  &c.,  not 
exceeding  what  she  can  reasonably  stow  and  carry  over  and  above  her 
tackle  &c. ;  and,  being  so  loaded,  shall  therewith  proceed  to  London, 
Bristol,  Hull,  or  Grimsby,  or  as  directed  on  signing  bill  of  lading, 
or  so  near  thereunto  as  she  may  safely  get,  and  deliver  the  same 
afloat,  on  being  paid  freight  in  cash  without  discount,  as  follows  : 
For  cotton-seed  per  ton  of  2240  lbs.  or  of  1015  kilograms  gross 
weight  delivered,  29s.  sterling  if  for  London  or  Bristol,  and  28s.  if 
for  Hull  or  Grimsby,  with  20L  gratuity,  full  of  all  primages,  port- 
charges,  and  pilotage  (the  act  of  God,  the  Queen's  enemies, 
restraints  of  princes,  pirates,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature  and 
kind  soever,  during  the  said  voyage,  being  always  excepted).  The 
merchants  engage  to  provide  mats,  and  the  ship  the  necessary  wood 
for  dunnage.  Cash  for  ship's  disbursements  at  the  port  of  loading, 
not  exceeding  850?.,  to  be  advanced  free  of  interest  and  commission, 
and  to  be  deducted  from  the  freight,  with  cost  of  insurance 
thereon.  Six  running  days  are  to  be  allowed  the  merchants  (if  the 
ship  is  not  sooner  dispatched)  for  unloading,  and  ten  days  on 
demurrage  over  and  above  the  said  laying  days,"  &c.,  &c. 

Averment,  that  the  said  Eobert  Corkling  in  the  charterparty 
mentioned  was  and  is  the  plaintiff,  and  the  Massey  therein  men- 
tioned was  and  is  the  defendant ;  and  that  all  conditions  were  per- 
formed, and  all  things  happened,  and  all  times  elapsed,  necessary 
to  entitle  the  plaintiff  to  have  the  agreement  performed  by  the 
defendant,  and  to  maintain  this  action  for  the  breaches  therein- 
after alleged;  yet  the  said  ship  was  not  then  expected  to  be  at 
Alexandria  about  the  said  15th  of  December,  1871,  but  was  then 
in  such  part  of  the  world  and  under  such  engagements  that  the 
said  ship  could  not  perform  her  said  engagements  and  arrive  at 
Alexandria  about  the  said  day. 

Third  plea,  that,  before  and  at  the  time  of  the  making  of  the 
alleged  agreement  the  Ceres  in  the  charterparty  mentioned  was 
on  a  passage  to  Eevel  and  Helsingfors,  and  thence  to  load  from 
Cronstadt  or  Kiga  for  a  port  on  the  East  coast  of  England  or  a  port 
on  the  continent,  and  thence  to  proceed  to  Alexandria  with  a  cargo 
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from  a  coal  port, — of  all  which  the  plaintiff  had  notice, — and  that 
the  alleged  chart erparty  was  made  subject  to  the  condition  that  the 
vessel  should  with  all  convenient  speed  fulfil  her  said  engagements 
and  then  sail  and  proceed  to  Alexandria ;  and  that  the  vessel  did 
with  all  convenient  speed  fulfil  her  said  engagements,  and  sail  and 
proceed  to  Alexandria. 

Demurrer  to  so  much  of  the  declaration  as  alleged  as  a  breach 
that  the  ship  was  in  such  part  of  the  world  and  under  such  engage- 
ments that  she  could  not  perform  her  said  engagements  and  arrive 
at  Alexandria  about  the  said  day, — on  the  ground  that  such  breach 
was  wrongly  assigned. 

Demurrer  to  the  third  plea,  on  the  ground  that  the  charterparty, 
being  in  writing,  could  not  be  varied  by  parol.  Joinder. 

Bay,  Q.C.  (Petheram  with  him),  for  the  plaintiff.  The  breach  is 
well  assigned.  The  words  "  expected  to  be  at  Alexandria  about 
15th  of  December  "  amount  to  a  warranty  that  the  ship  is  in  such 
a-  position  that  she  may  be  at  Alexandria  or  may  reasonably  be 
expected  to  be  there  about  that  day :  BeJm  v.  Burness.  (1)  The  plea 
raises  the  question  which  was  decided  by  this  Court  in  Young  v. 
Austen  (2),  where  a  plea  to  an  action  against  the  acceptor  of  a  bill 
of  exchange,  alleging  a  contemporaneous  agreement  (not  alleging  it 
to  be  in  writing)  that  in  a  certain  event,  which  occurred,  the 
plaintiff  would  renew  the  bill,  was  held  good.  In  that  case,  how- 
ever. Brown  v.  Wilkinson  (3),  where  the  contrary  was  held  in  the 
Exchequer,  was  not  cited. 

[Keating,  J.  "We  cannot  overrule  Young  v.  Austen.  (4)] 
Butt,  Q.C  E.  Webster  with  him),  contra.  Unless  the  words 
in  the  charterparty  "  expected  to  be  at  Alexandria  about  15th  of 
December"  amount  to  a  warranty,  the  breach  is  clearly  bad. 
Behn  v.  Burness  (1)  does  not  apply.  The  nearest  case  to  this  is 
Barker  v.  Windle.  (5)  There,  to  an  action  for  not  loading  a  ship 
according  to  the  terms  of  a  charterparty  in  which  the  plaintiff  was 
described  as  "  of  the  ship  Avance,  of  the  measurement  of  180  to  200 

(1)  3  B.  &  S.  751 ;  32  L.  J.  (Q.  B.)        (4)  Law  Bcp.  4  C.  P.  553. 

204.  (5)  6  E.  &  B.  G75 ;  25  L.  J.  (Q.  B.) 

(2)  Law  Rep.  4  C.  P.  653.  249. 

(3)  13  M.  &  W.  14. 
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1873  tons,  or  thereabouts,"  tlie  defendants  pleaded  that  by  the  said 
CoBKLiNG  charterparty  the  ship  was  warranted  to  be  of  the  measurement  of 
Massey  t(m%  or  thereabouts,  and  that  the  ship  was  of  a  measure- 

ment greatly  and  unreasonably  exceeding  200  tons,  and  was  not  of 
the  measurement  of  180  to  200  tons  or  thereabouts,  wherefore 
the  defendant  did  not  load,  &c.  It  was  held  that  the  plea  was  not 
proved,  inasmuch  as  the  statement  of  tonnage  in  the  charterparty 
was  a  matter  of  description  only,  and  did  not  amount  to  a  warranty. 
Jervis,  C.J.,  there  says  (1) :  "There  was,  no  doubt,  a  variance  to 
some  extent  between  the  actual  tonnage  of  the  ship  and  the  state- 
ment of  it  in  the  charterparty.  That  variance,  even  if  it  had  been 
to  the  extent  of  only  a  single  ton,  would  have  been  fatal  if  such 
statement  amounted  to  a  warranty.  But,  looking  at  the  whole  of 
the  contract,  and  the  intention  of  the  parties  as  it  appears  upon 
the  instrument,  I  think  that  this  statement  was  not  intended  as  a 
warranty,  but  merely  as  a  matter  of  description,  which  has  been 
practically  complied  with."  And  Willes,  J.,  said  (2)  :  "  I  think  there 
was  no  warranty  of  the  tonnage :  the  statement  in  the  charter- 
party  was  nothing  more  than  a  representation  of  the  belief  of  the 
owners  upon  that  point,  the  vessel  being  ascertained  and  fixed  by 
their  description."  So  here,  the  words  relied  upon  amount  merely 
to  a  hope  or  expectation  that  the  vessel  may  arrive  at  Alexandria 
about  the  day  named. 

[HoNYMAX,  J.,  referred  to  OUive  v.  Booker.  (3)] 

According  to  Harris  v.  Mantle  (4),  the  latter  words  of  the  breach, 
commencing  with  "  but,"  limit  the  effect  of  the  preceding  part. 
The  demurrer  is  substantially  to  the  whole  breach. 

Day,  Q.C.,  in  reply.  The  judgment  of  Martin,  Be,  in  Barker  v. 
Windle  (5),  shews  that  this  is  not  mere  matter  of  description  but 
a  warranty.  If  'it  is  not  part  of  the  contract,  there  is  no  time  at 
all  stipulated  for  the  commencement  of  the  voyage. 

[HoNYMAN,  J.,  referred  to  Seeger  v.  Duthie.  (6)] 

Keating,  J.    With  respect  to  the  demurrer  to  the  third  plea, 

(1)  6  E.  &  B.  at  p.  679.  (5)  6  E.  &  B.  675  ;  25  L.  J.  (Q.  B.) 

(2)  6E.  &B.,  atp.  681.  249. 

(3)  1  Exch.  416  ;  17  L.  J.  (Ex.)  21.         (6)  8  C.  B.  (N.  S.)  45,  72 ;  29  L.  J. 

(4)  3  T.  E.  307.  (C.  P.)  253  ;  30  L.  J.  (0.  P.)  65.  . 
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we  have  already  expressed  our  opinion  that  the  plea  is  a  good  one.  1873 
It  rests  upon  the  decision  of  this  Court  in  Young  v.  Austen  (I),  and  corklu 
we  are  not  disposed  to  interfere  with  that  decision.  The  main  j^xassei 
point  discussed  before  us  was  with  reference  to  the  breach  assigned 
in  the  declaration.  JSTow,  the  declaration  sets  out  a  charterparty 
by  which  the  owner  agrees  that  the  Ceres,  "expected  to  be  at 
Alexandria  about  the  15th  of  December,  1871,"  shall  "  with  all 
convenient  sj)eed  "  sail  and  proceed  to  that  port,  and  there  receive 
from  the  charterer  a  cargo  of  cotton-seed.  The  breach,  treating 
that  first  statement  as  part  of  the  contract,  alleges  that  the  said 
ship  was  not  expected  to  be  at  Alexandria  about  the  said  15th  of 
December,  1871,  but  was  then  in  such  part  of  the  world  and  under 
such  engagements  that  she  could  not  perform  those  engagements 
and  arrive  at  Alexandria  about  that  day.  The  question  is  whether 
these  words  "  expected  to  be  at  Alexandria  about  the  15th  of 
December,  1871,"  are  words  merely  of  description,  which  were  not 
intended  to  enter  into  the  contract,  or  are  in  the  nature  of  a  war- 
ranty. I  am  of  opinion  that  they  amount  to  a  warranty  that  the 
ship  was  expected  to  be  at  Alexandria  about  the  day  named,  and 
that  the  breach  is  well  assigned.  The  words  are  doubtless  some- 
what vague;  and  I  must  own  that  I  have  felt  some  difficulty  as 
to  the  proper  construction  which  they  ought  to  receive,  and  that 
that  difficulty  is  not  entirely  removed  from  my  mind.  But,  upon 
the  whole,  I  think  the  proper  conclusion  is  that  they  form  part 
of  the  contract.  What  weighs  with  me  is  this,  that  it  must  be  of 
the  utmost  importance  to  the  charterer  to  know  when  the  ship  is 
to  be  at  the  port  of  loading.  It  is  a  statement  Avhicli  one  would 
expect  to  find  in  all  charterparties.  If  the  words  "  expected  to  be 
at  Alexandria  about  the  15th  of  December "  do  not  amount  to  a 
contract  that  the  ship  is  to  be  there,  or  that  she  is  in  such  a  part 
of  the  world  that  she  may  be  reasonably  expected  to  be  there, 
about  that  time,  there  is  no  undertaking  as  to  the  position  of  the 
ship  at  all,  and  the  charterer  is  wholly  at  the  mercy  of  the  ship- 
owner. I  should  hesitate  to  adopt  a  construction  M  hich  would  lead 
to  such  a  consequence,  unless  forced  to  do  so  by  the  plain  words  of 
the  contract ;  and  I  think  we  do  no  violence  to  the  language  of 


(1)  Law  Rep.  4  C.  P.  553. 
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1873  this  charterparty  in  holding  those  words  to  be  in  the  nature  of  a 
CoEKLiNG  warranty.  It  is  not  necessary  to  say  that  they  amount  to  a  condi- 
Massey  "^^^  distinction  between  a  warranty  and  a  condition  is  well 

pointed  out  in  the  ver}^  elaborate  judgment  of  Williams,  J.,  inl  the 
Exchequer  Chamber,  in  Behn  v.  Burness  (1),  to  which  it  will  be 
sufficient  to  refer.  I  think  the  proper  construction  of  this  charter- 
party  is  that  the  statement  as  to  the  expectation  of  the  ship's 
arrival  at  the  port  of  loading  is  in  the  nature  of  a  warranty,  giving 
the  charterer  a  cause  of  action  for  a  breach  of  it,  and  that  the 
breach  is  well  assigned.  I  therefore  think  there  ought  to  be  judg- 
ment for  the  plaintiff  on  the  demurrer  to  the  declaration,  and  for 
the  defendant  on  the  demurrer  to  the  plea. 

HoNYMAN,  J.    I  am  of  the  same  opinion.    As  to  the  plea, 
Young  v.  Austen  (2)  is  in  point,  and  we  are  bound  by  it.    As  to 
the  declaration,  the  statement  about  Alexandria  is,  I  think,  part  of 
the  contract.    It  is  the  only  thing  to  enable  the  charterer  to  know 
when  to  have  the  cargo  ready.    The  ship-owner  undertakes  that 
the  ship  is  in  such  a  position  that  she  may  reasonably  be  expected 
to  be  at  Alexandria  about  the  15th  of  December,  1871.   I  do  not 
see  much  difference  between  this  case  and  Gorrissen  v.  Perrin,  (3) 
There,  A.  contracted  to  sell  to  B.  1170  bales  of  Gambler  "now  on 
passage  from  Singapore,  and  expected  to  arrive  in  London,  viz.  per 
Bavenscraig,  805  bales,  per  Lady  Agnes  Buff,  365  bales : "  and  it 
was  held  that  this  was  a  warranty  that  the  goods  were  then  on  pas- 
sage.   So,  in  Oliver  v.  Fielden  (4),  where  the  vessel  was  described  in 
the  charterparty  as  "  ready  to  receive  cargo  in  all  May,"  it  was 
held  that  the  readiness  to  receive  a  cargo  in  all  May  was  a  condi- 
tion precedent  to  the  plaintiffs  right  to  recover  for  not  loading  a 
full  cargo,  that  statement  not  being  a  mere  description,  but  part  of 
the  contract.    It  is  unnecessary  to  say  whether,  if  this  had  been 
an  action  for  not  loading  a  cargo,  it  would  have  been  any  answer 
to  say  that  the  vessel  was  not  expected  to  arrive  at  Alexandria 
about  the  15th  of  December.    The  distinction  is  well  pointed  out 
by  Williams,  J.,  in  delivering  the  judgment  of  the  Exchequer 

(1)  3  B.  &  S.  751 ;  32  L.  J.  (Q.B.)        (3)  2  C.  B.  (K  S.)  681 ;  27  L.  J. 
204.  (C.  P.)  29. 

(2)  Law  Kep.  4  C.  P.  553.  (4)  4  Ex.  135  ;  18  L.  J.  (Ex.)  353. 
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Chamber  in  Behn  v.  Burness.  (1)    I  agree  that  there  should  be  1873 
judgment  for  the  plaintiff  on  the  demurrer  to  the  declaration,  and  Cokklixg 
for  the  defendant  on  the  demurrer  to  the  plea.  Masset 

Judgments  accordingly. 

Attorneys  for  plaintiff :  W.  A,  Waller  &  Eardson. 
Attorneys  for  defendant :  Pritchard  &  Sons. 


PEETTY  AND  Wife  v.  BICKMOEE.  May  7. 

.    Nuisance — Insecure  Coal-plate  in  a  public  Footway — Liability  to  repair — 
Metropolis  Local  Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  102. 

The  defendant  let  premises  to  a  tenant  under  a  lease  by  which  the  latter 
covenanted  to  keep  them  in  repair.  Attached  to  the  house  was  a  coal  cellar 
under  the  footway,  with  an  aperture  covered  by  an  iron  plate  which  was  at  the 
time  of  the  demise  out  of  repair  and  dangerous.  A  passer  by  in  consequence  fell 
into  the  aperture  and  was  injured  : — 

Held,  that,  the  obligation  to  repair  being  by  the  lease  cast  upon  the  tenant,  the 
landlord  was  not  liable  for  this  accident. 

Held  also,  that  the  provision  in  s.  102  of  the  Metropolis  Local  Management 
Act,  1855  (18  &  19  Vict.  c.  120),  makes  no  difference  in  this  respect. 

ThU  first  count  of  the  declaration  stated  that  the  defendant, 
being  possessed  of  a  messuage  with  an  arched  area  and  vault  in 
front  belonging  thereto,  in  which  a  certain  iron  coal-plate  was 
afiixed  over  an  aperture  in  the  covering  of  the  said  vault  (and 
which  said  covering  was  for  the  protection  of  persons  using  the 
highway  there)  in,  under,  and  abutting  on  a  highway,  wrongfully, 
knowingly,  negligently,  and  improperly  suffered  the  said  coal-plate 
and  the  fastening  of  the  said  coal-plate,  with  the  stonework  sur- 
rounding the  same,  to  become  and  the  same  were  out  of  repair  and 
a  dangerous  nuisance  to  persons  lawfully  passing  on  and  along  the 
highway,  and,  whilst  the  same  were  such  a  dangerous  nuisance  as 
aforesaid,  the  defendant  let  the  said  messuage,  area,  and  vault  to 
a  tenant  without  requiring  and  obliging  the  tenant  to  repair  the 
same,  and  without  requiring  and  obliging  the  tenant  to  repair  the 
coal-plate  and  the  fastening  of  such  plate  together  with  the  stone- 
(1)  3  B.  &  S.  751 ;  32  L.  J.  (Q.  K)  201 
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1873  work  surrounding  the  same :  b}^  means  of  which  premises  and  of 
Pketty  the  wrongful  and  negligent  conduct  of  the  defendant  in  that  be- 
BicKMOKE  female  plaintiff,  at  the  time  she  was  the  wife  of  the  male- 

plaintiff,  whilst  passing  along  the  said  highway,  and  whilst  the  said 
messuage,  area,  vault,  and  premises  were  in  the  possession  of  the 
tenant  of  the  defendant,  and  whilst  the  defendant  was  entitled  to- 
the  premises  subject  to  the  said  tenancy,  fell  through  the  said 
aperture  from  the  said  highway  into  the  area  or  vault,  and  wa& 
greatly  hurt,  &c. 

Second  count,  that,  before  the  committing  of  the  grievances 
thereinafter  mentioned,  the  defendant,  being  possessed  of  the  said 
messuage,  area,  and  vault  belonging  thereto,  in  which  a  certain 
iron  coal-plate  was  affixed  over  an  aperture  in  the  covering  of  the 
said  area  and  vault  (which  said  covering  was  for  the  protection  of 
persons  using  the  said  highway  there)  in  and  abutting  upon  such 
highway,  let  the  same  to  a  tenant  upon  the  terms  that  the  defen- 
dant should  and  would  put  and  would  keep  the  said  covering  of 
the  said  area  and  vault  and  the  said  coal-plate  and  its  fastening 
and  surrounding  stone- work  in  repair  ;  and  the  said  messuage,  area, 
and  vault  were  at  the  time  of  the  committing  of  the  said  grievances 
in  the  possession  of  the  said  tenant  of  the  defendant  as  the  defen- 
dant's tenant  on  the  terms  aforesaid  :  yet  the  defendant  wrongfully 
neglected  to  put  and  to  keep  the  area  and  vault  and  the  coal-plate 
and  its  fastening  and  surrounding  stone-work  in  repair,  and  wrong- 
fully and  knowingly  permitted  the  same  to  become  and  the  same 
then  were  out  of  repair  and  a  dangerous  nuisance  to  persons  lawfully 
using  the  highway :  by  reason  of  which  premises,  &c.,  as  in  the 
first  count. 

Third  count,  that,  after  the  making,  passing,  and  coming  into 
operation  of  the  Act  for  the  better  local  management  of  the 
Metropolis,  1855  (18  &  :19  "Vict.  c.  120),  and  of  divers  Acts 
amending  the  same,  and  of  divers  orders  in  council  made  under 
and  by  virtue  of  the  said  Acts  and  Act,  and  at  the  time  of  the 
committing  of  the  grievances  thereinafter  alleged,  the  defendant 
was  the  owner  within  the  intent  and  meaning  of  the  said  Acts  and 
Act  of  a  house  and  premises  to  which  was  then  belonging  a  certain 
vault,  arch,  and  cellar  made  either  before  or  after  the  commence- 
ment  of  the  said  Act  or  Acts  under  a  certain  street  situate  and 
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being  in  a  parish  and  district  subject  to  tbe  said  Act,  Acts,  and  1873 
orders  in  council,  into  which  said  yault,  arch,  and  cellar  there  was  Pretty 
at  the  time  aforesaid  an  opening  in  the  said  street;  and  that,  ^jckmoee 
under  and  by  virtue  of  the  said  Act,  Acts,  and  orders  in  council,  it 
became  and  was  the  duty  of  the  defendant  to  repair  and  keep  in 
proper  order  the  said  vault,  arch,  and  cellar,  and  all  openings 
thereto  in  any  such  street  as  aforesaid :  yet  the  defendant,  being 
such  owner  as  aforesaid,  did  not  repair  and  keep  in  proper  order 
the  said  vault,  arch,  and  cellar,  and  all  the  openings  into  the  same 
in  the  said  street ;  whereby  the  female  plaintiff,  at  the  time  she 
was  the  wife  of  the  male  plaintiff,  whilst  passing  along  the  said 
street,  fell  through  the  said  opening  in  the  said  street  into  the 
said  vault,  arch,  and  cellar,  and  sustained  such  hurt,  &c.,  and 
incurred  such  expenses,  &c.,  as  in  the  first  count  mentioned. 

Pleas, — 1.  not  guilty  ;  2.  not  possessed  ;  3.,  to  first  and  second 
counts,  that  the  defendant  did  not  let  the  messuage,  area,  and 
vault  on  the  terms  alleged  ;  4.,  to  third  count,  that  the  defendant 
was*  not  the  owner  of  the  said  house,  vault,  arch,  cellar,  opening, 
and  premises,  or  bound  to  repair  and  keep  in  proper  order  the 
same,  within  the  meaning  of  the  Act,  as  in  the  third  count  alleged. 
Issue  thereon. 

The  cause  was  tried  before  Brett,  J.,  at  the  last  sitting  at 
Westminster  in  this  term.  The  facts  were  as  follows: — The 
defendant  was  the  owner  of  a  house  in  Boundary  Koad,  St.  John's 
Wood,  which  he  let  in  June  last  to  one  Kay  on  a  lease  for  twenty- 
one  years,  determinable  at  the  end  of  the  first  seven  or  fourteen 
years,  at  the  yearly  rent  of  65?.,  payable  quarterly,  with  a  covenant 
by  the  lessee  to  keep  the  premises  in  repair ;  the  lessor  having 
agreed  to  put  them  in  repair  and  convert  the  lower  part  into  a 
shop.  Kay  entered  into  possession  of  the  premises  and  paid  rent. 
Connected  with  the  premises  was  a  coal-cellar  under  the  foot-path 
of  the  public  highway,  the  flap  or  iron  covering  of  the  hole  or 
shoot  whereof  was  at  the  time  of  the  demise  out  of  repair  so  as  to 
be  dangerous.  The  female  plaintiff,  walking  along  the  foot-way, 
stepped  upon  the  flap,  which  gave  way,  and  she  was  injured.  At 
the  time  of  the  accident  the  defendant's  workmen  were  still  exe- 
cuting the  repairs  which  he  had  stipulated  to  do.  But  the  tenant 
had  entered  into  possession  and  paid  rent. 
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1873  The  learned  judge  ruled  that,  as  the  duty  of  keeping  the  premises 
Pretty  in  repair  was  by  the  lease  cast  upon  the  tenant,  the  defendant,  the 
3ICKM0KE    l9,ndlord,  was  not  liable ;  and  he  directed  a  nonsuit. 

(7.  Foster  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
He  submitted  that,  the  duty  of  ^putting!  the  premises  info  repair 
being  thrown  upon  the  landlord,  the  action  properly  lay  against 
him,  to  avoid  circuity:  Payne  N.Bogers  (1);  Bex  y.  Pedly  (2); 
Todd  V.  Flight  (3) ;  Gandy  v.  Jubher.  (4)  He  also  referred  to  s. 
102  of  the  Metropolis  Local  Management  Act,  1855,  18  &  19  Yict. 
c.  120. 

BoviLL,  C.J.  I  am  of  opinion  that  the  nonsuit  was  right.  The 
person  who  is  in  possession  of  the  premises  and  who  allows  the 
coal-plate  to  be  in  a  dangerous  condition  is  the  person  responsible 
to  the  public  for  any  injury  resulting  from  its  being  out  of  repair. 
The  defendant  was  not  in  possession  :  he  had  let  the  premises  to  a 
tenant  who  was  bound  by  his  covenant  to  maintain  and  repair 
them.  Prima  facie,  therefore,  the  person  liable  was  the  tenant. 
In  all  the  cases  where ,  the  landlord  has  been  held  to  be  respon- 
sible, it  will  be  found  that  he  has  done  some  act  authorizing 
the  continuance  of  the  dangerous  state  of  the  premises.  The 
ground  of  the  decision  in  Todd  v.  Flight  (3)  was,  that  the  declara- 
tion contained  an  allegation  that  the  defendant  let  the  houses  when 
the  chimneys  were  known  by  him  to  be  ruinous  and  in  danger  of 
falling,  and  that  he  kept  and  maintained  them  in  that  state  (which 
allegation  must  on  demurrer  be  assumed  to  be  true)  ;  and  thus," 
says  Erie,  C.J.,  "he  was  guilty  of  the  wrongful  non-repair  which 
led  to  the  damage,  and  after  the  demise  the  fall  appears  to  have 
arisen  from  no  fault  of  the  lessee,  but  by  the  laws  of  nature."  That 
is  wholly  inapplicable  to  the  present  case ;  nor  are  any  of  the 
other  cases  which  have  been  cited.  Here,  the  coal-plate  was,  it 
seems,  in  a  dangerous  and  unsafe  state ;  and  the  defendant  let  the 
premises  to  a  tenant  who  covenanted  to  maintain  and  keep  them  in 
repair.  Under  these  circumstances,  how  can  it  be  said  that  the 
defendant  authorized  the  thing  to  be  kept  in  a  dangerous  state  ? 

(1)  2  H.  Bl.  351.  (3)  9  C.  B.  (N.  S.)  377;  30  L.  J. 

(2)  1  Ad.  &  E.  822.  (C.  P.)  21. 

(4)  5  B.  &  S.  78 ;  33  L.  J.  (Q.  B.)  151 ;  and  see  9  B.  &  S.  15,  n. 
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The  simple  question  is,  whether  it  was  the  wrongful  act  of  the  land- 
lord or  of  the  tenant.  Mr.  Campbell  Foster  says  that  the  tenant 
was  not  bound  to  repair  it.  I  differ  from  him.  The  tenant,  knowing 
that  the  coal-shoot  wanted  repair,  was  bound  to  put  it  in  a  safe 
and  proper  state.  I  think  there  was  no  obligation  on  the  lessor  to 
do  it,  and  that  the  lessee  would  have  no  remedy  over  against  him. 
If  the  duty  of  repairing  had  rested  upon  the  landlord,  no  doubt  he 
would  have  been  liable.  But  I  see  no  evidence  of  that,  and  there- 
fore I  think  the  nonsuit  was  right. 

Keating,  J.  I  also  am  of  opinion  that  the  nonsuit  was  right. 
In  order  to  render  the  landlord  liable  in  a  case  of  this  sort,  there 
must  be  some  evidence  that  he  authorized  the  continuance  of  this 
coal-shoot  in  an  insecure  state ;  for  instance,  that  he  retained  the 
obligation  to  repair  the  premises :  that  might  be  a  circumstance  to 
shew  that  he  authorized  the  continuance  of  the  nuisance.  "  There 
was  no  such  obligation  here.  The  landlord  had  parted  with  the 
possession  of  the  premises  to  a  tenant,  who  had  entered  into  a 
covenant  to  repair. 

HoNYMAN,  J.  I  am  of  the  same  opinion.  Prima  facie,  the 
occupier  of  the  premises  is  the  person  liable  for  such  an  act  of 
omission  as  this.  If  he  seeks  to  shift  the  liability  to  his  landlord, 
he  must  shew  some  circumstances  such  as  those  referred  to  at  the 
end  of  the  judgment  of  Erie,  C.  J.,  in  Todd  v.  FligU.  (1)  If  the 
tenant  be  under  no  obligation,  to  repair,  the  landlord  may  be  liable  : 
but,  if  the  tenant  undertakes  to  keep  the  premises  in  repair,  he 
thereby  relieves  the  landlord  from  responsibility. 

Bule  refused. 

Attorney  for  plaintiff:  T.  Johnson,] 


1873 

Pretty 

V. 

BiCKMORE. 


(1)9  0.  B.  (N.  S.)  377 ;  30  L.  J.  (C.  P.)  21. 
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18-73  HAEDWICK  and  Others,  Petitionees  ;  BPiOWN,  Eespondent. 

May  7.  Corrupt  Practices  {Municipal  Elections)  Act,  1872  (35  (fe  36  Vict.  c.  40)— 
Election  of  Town  Councillor — Disqualification  hy  Composition  with  Creditors- 
— Municipal  Corporations  Act  (5  dfc  6  Wm.  4,  c.  76),  s.  52 — Debtors  Act, 
1869  (32  &  33  Vict.  c.  62),  s.  2l—Banhruptcij  Act,  1869  (32  &  33  Vict, 
c.  71),  s.  126. 

By  s.  52  of  the  MuEicipal  Corporations  Act,  5  &  6  Wm.  4,  c.  76,  it  is  enacted 
that  a  town  councillor  who  becomes  bankrupt  or  compounds  with  his  creditors  by 
deed,  shall  "  thereupon  immediately  become  disqualified  and  shall  cease  to  hold 
the  ofiice  of  such  councillor,"  and  "  the  council  thereupon  shall  forthwith  declare 
the  office  void,  and  shall  signify  the  same  by  notice,  &c.,  and  the  said  office  shall 
thereupon  become  void  ;"  but  that  "  every  person  so  becoming  disqualified  and 
ceasing  to  hold  such  office  on  account  of  his  being  so  declared  bankrupt  or  having 
compounded  with  his  creditors  as  aforesaid,  shall,  on  obtaining  his  certificate,  or 
on  payment  of  his  debts  in  full,  be  capable  of  being  re-elected  to  such  office." 
And  by  s.  21  of  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  those  provisions 
are  extended  to  persons  who  have  compounded  with  their  creditors  "whether 
by  deed  or  otherwise." 

B.,  a  town-councillor  of  Newcastle,  in  July,  1872,  made  a  composition  with  his 
creditors  under  s.  126  of  the  Bankruptcy  Act,  1869  (32  &  33  Yict.  c.  71),  under 
which  a  resolution  was  come  to  for  a  composition  of  3s.  Qd.  in  the  pound  (secured) 
in  satisfaction  of  B.'s  debts,  the  first  instalment  of  which  was  payable  six  months 
after  registration  of  the  confirming  resolution.  The  registration  took  place  on  the 
23rd  of  September.  On  the  4th  of  November,  B.,  placed  his  resignation  of  his 
office  of  councillor  in  the  hands  of  the  town-clerk,  and  announced  his  resignation 
by  advertisement  on  the  6th  of  November,  and  b}^  the  same  advertisement  ofi'ered 
himself  for  re-election.  At  the  annual  meeting  of  the  town-council  on  the  9th 
of  November,  the  above  letter  was  read,  and  B.'s  resignation  was  accepted  by  the 
council ;  and  on  the  18th  (there  having  been  no  declaration  by  the  council  that 
the  office  was  void)  he  was  re-elected  a  town  councillor. 

U]3on  a  case  stated  for  the  opinion  of  the  Court,  pursuant  to  s.  15  of  the  Cor- 
rupt Practices  (Municipal  Elections)  Act,  1872  (35  &  36  Yict.  c.  40)  :— 

Held,  that  B.,  having  by  reason  of  his  having  compounded  with  his  creditors 
ceased  to  hold  the  office  of  councillor,  was  incapable  of  resigning  it,  and,  the 
council  not  having  pursued  the  course  pointed  out  by  s.  52  of  the  Municipal  Cor- 
porations Act,  that  the  election  was  therefore  void. 

Held,  also,  that  B.  not  having  "  paid  his  debts  in  full,"  he  was  not  qualified 
for  re-election  under  that  section. 

Case  stated  for  the  opinion  of  tlie  Court  under  the  Corrupt 
Practices  (Municipal  Elections)  Act,  1872,  35  &  36  Yict.  c.  40, 
s.  15,  subs.  6. :  — 

The  respondent,  Peter  Brown,  of  Newcastle-upon-Tyne,  mer- 
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chant,  was  duly  elected  councillor  for  the  ward  of  East  All  Saints,  1873 
in  the  borough  of  Newcastle-upon-Tyne,  at  an  election  holden  on  hakdwick 
the  1st  of  November,  1870,  and  continued  in  the  office  until  his  ^^q^j^ 
resignation,  which  took  place  under  the  circumstances  hereinafter 
stated. 

On  the  30th  of  July,  1872,  the  respondent  and  John  Henry 
Brown,  with  whom  he  was  at  that  time  in  partnership,  filed  a  joint 
petition  under  ss.  125  and  126  of  the  Bankruptcy  Act,  1869 
(32  &  33  Vict.  c.  62),  in  the  county  court  of  Northumberland 
holden  at  Newcastle,  for  the  liquidation  of  their  affairs  by  arrange- 
ment or  composition  with  their  creditors.  Proceedings  were 
accordingly  taken  under  s.  126,  for  a  composition  of  their  debts ; 
and  at  an  adjourned  meeting  of  their  creditors  held  on  the  12th  of 
September,  1872,  resolutions  were  passed  in  the  manner  provided 
by  that  section,  whereby  it  was  agreed  that  a  composition  should 
be  accepted  by  the  creditors  of  3s.  6d.  in  the  pound,  payable  as 
follows, — Is.  at  six  months  from  the  date  of  the  registration  of  the 
resolution  passed  at  the  second  general  meeting,  Is.  at  twelve 
months,  6d.  at  eighteen  months,  6d.  at  twenty-four  months,  and  6d. 
at  thirty  months  from  the  said  date ;  to  be  secured  by  the  pro- 
missory notes  of  certain  persons,  and  a  reversionary  interest  of  the 
debtors  in  certain  real  property.  The  confirming  resolution  was 
duly  registered  on  the  23rd  of  September,  1872. 

The  respondent  and  the  several  persons  mentioned  in  the  resolu- 
tion had  at  the  date  of  the  presenting  of  the  petition  the  subject 
of  this  case  duly  performed  the  several  requirements  and  conditions 
contained  therein  so  far  as  the  same  had  to  be  performed  at  that 
date ;  but  the  respondent  had  not  paid  his  debts  in  full. 

Qn  or  about  the  4th  of  November,  1872,  the  respondent  placed 
his  resignation  of  his  said  office  in  the  hands  of  the  town-clerk,  and 
announced  his  said  resignation  by  advertisement  on  the  6th  of 
November  following,  and  by  the  same  advertisement  offered  him- 
self for  re-election  in  pursuance  of  a  requisition  signed  by  a  large 
number  of  inhabitants  of  the  ward. 

On  the  9th  of  NovembeT,  1872,  the  annual  meeting  of  the  town 
council  was  held,  and  a  letter  from  the  respondent  resigning  his 
said  office  was  read.  Thereupon  it  was  moved  and  seconded,  that 
the  resignation  be  accepted.    A  member  of  the  council  thereupon 
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1873  called  attention  to  the  circumstances  of  the  proceedings  by  com- 
Habdwick  position  above  mentioned,  and  to  the  provisions  of  the  Debtors  Act, 

BEom-.     1^^^        ^  ^-  ^^)'  ^-  the  5  &  6  Wm.  4,  c.  76, 

ss.  52  and  53,  and  moved  as  an  amendment, — "  That  the  respon- 
dent, one  of  the  members  of  this  council  for  the  ward  of  East  All 
Saints  in  this  borough,  having  compounded  with  his  creditors 
under  the  Bankruptcy  Act,  1869,  this  council  doth  hereby  declare 
his  said  office  of  councillor  to  be  void ;  that  the  mayor  and  the 
mover  and  the  seconder  of  this  resolution  be  and  they  are  hereby 
requested  to  sign,  and  that  the  town  clerk  be  and  he  is  hereby 
instructed  to  countersign,  a  notice  declaring  the  said  office  to  be 
void ;  and  that  such  notice  be  affixed  in  some  public  place  within 
the  borough."  This  amendment  was  not  seconded ;  and  the  notice 
that  the  resignation  of  the  respondent  be  accepted  was  carried  ;  and 
the  council  did  not  declare  the  said  office  void. 

On  the  18th  of  November,  1872,  an  election  was  held  for  the 
office  of  town-councillor  for  the  ward  of  East  All  Saints,  to  fill  the 
vacancy  caused,  as  was  alleged,  by  the  respondent's  resignation. 
The  respondent  and  the  other  candidates  were  duly  nominated  for 
the  said  office,  and  the  respondent  obtained  a  majority  of  176 
votes, — 682  votes  being  given  for  the  respondent,  and  546  for  the 
candidate  next  in  order, — and  was  thereupon  declared  duly  elected 
by  the  returning  officer. 

The  petitioners  contended  that  the  respondent,  under  the  cir- 
cumstances hereinbefore  stated,  was  disqualified  at  the  time  of 
the  election,  by  virtue  of  the  provisions  of  the  Municipal  Corpora- 
tions Act,  5  &  6  Wm.  4,  c.  76,  ss.  52,  53,  and  of  the  Debtors  Act, 
1869,  32  &  33  Vict.  c.  62,  s.  21.  They  also  contended  that  the 
election  was  irregular  and  void,  in  consequence  of  the  council 
having  omitted  to  declare  the  office  void,  in  accordance  with  s.  52 
of  5  &  6  Wm.  4,  c.  76. 

The  questions  for  the  opinion  of  the  Court  were, — 1.  Whether 
at  the  time  of  the  election  the  respondent  was  or  was  not 
disqualified  for  election, — 2.  Whether  the  election  was  or  was  not 
irregular  and  void,  in  consequence  of  the  town-council  having 
omitted  to  declare  the  office  void,  as  above  mentioned. 

If  the  Court  should  be  of  opinion  in  the  affirmative  of  either  or 
both  of  these  questions,  the  respondent  was  to  be  declared  not  to 
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have  been  duly  elected,  and  the  election  was  to  be  declared  void.  1873 

If  the  Court  should  be  of  opinion  in  the  negative  upon  both  haedwick 
questions,  the  election  was  to  stand  confirmed.   And  it  was  agreed  -q^^v;:^ 
that  the  Court  should  make  such  order  as  to  costs  as  in  their 
discretion  should  seem  meet. 

H,  James,  Q.C.  (F.  M.  White  with  him),  for  the  petitioners. 
There  are  two  questions, — first,  whether  the  facts  stated  in  the  case 
shew  that  the  office  of  councillor  was  vacated, — secondly,  whether, 
having  compounded  with  his  creditors  and  paid  nothing,  the 
respondent  was  re-eligible  to  the  office.  By  s.  52  of  the  Muni- 
cipal Corporations  Act,  5  &  6  Wm.  4,  c.  76,  coupled  with  s.  21  of 
the  Debtors  Act,  1869,  32  &  83  Yict.  c.  62,  the  respondent,  by 
making  a  composition  with  his  creditors,  ceased  to  be  qualified  to 
act  as  a  town-councillor ;  and  that  disqualification  could  only  be 
got  rid  of  in  the  way*  pointed  out  by  the  latter  part  of  s.  52,  viz.  by 
certificate  in  case  of  bankruptcy,  or  by  payment  of  his  debts  in  full 
in- case  of  a  composition.  And  there  may  be  good  reason  for  this 
+  distinction;  for,  in  the  case  of  bankruptcy,  the  proceedings  are 
public,  but  in  the  case  of  a  composition  or  a  liquidation  by  arrange- 
ment, all  is  done  in  secret.  The  object  the  legislature  had  in  view 
was  that  these  offices  should  be  filled  by  substantial  and  solvent 
persons ;  and  that  would  be  defeated  if,  no  part  of  the  composition 
being  paid,  the  debtor  is  held  to  be  qualified  for  re-election. 

[BoviLL,  C.J.  A  discharge  under  s.  48  of  the  Bankruptcy  Act,, 
1869,  would  probably  be  equivalent  to  a  certificate  in  bankruptcy.] 

No  doubt.  But,  in  the  case  of  a  composition  under  s,  126,  there 
is  no  discharge, — nothing  that  can  be  said  to  be  equivalent  to  a 
certificate  in  bankruptcy :  merely  a  registration  of  the  resolution. 
In  the  event  of  the  instalments  not  being  paid,  the  rights  of  action 
of  the  creditors  would  revive :  that  shews  that  the  resolution  for  the 
acceptance  of  the  composition  is  not  payment."  Then,  the 
election  of  the  18th  of  November  was  clearly  a  void  election.  The 
office  of  councillor  was  not  absolutely  void  by  the  resignation  so  as 
to  justify  a  fresh  election,-  until  the  conditions  prescribed  by  s.  52 
of  the  Municipal  Corporations  Act  had  been  complied  with  by 
a  declaration  of  avoidance  by  the  council  and  due  notice  theref^f 
given.    If  the  respondent  was  disqualified  to  exercise  the  office. 
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1873      it  was  not  competent  to  him  to  resign,  or  to  the  council  to  accept  his 
Hakdwick  resignation.    A  man  cannot  be  said  to  resign  an  office  which  tlie 
Brown.     legislature  has  declared  him  to  be  disqualified  to  hold.    Beg.  v. 
Chitty  (1)  and  Reg.  v.  Leeds  (2)  were  referred  to. 

HersGhell,  Q.C.  (Grantham  with  him),  for  the  respondent.  The 
election  in  question  was  good,  and  the  respondent  duly  elected. 
The  proposition  contended  for  by  the  petitioners  is,  that  a  person 
who  whilst  holding  the  office  of  town-councillor  has  compounded 
with  his  creditors  is  for  ever  thereafter  disqualified  to  hold  the 
office  until  he  has  paid  his  debts  in  full ;  whereas  a  bankrupt  who 
obtains  a  certificate  or  a  discharge  is  under  no  such  disqualification, 
though  his  estate  may  have  produced  nothing  to  his  creditors. 
Strong  language  would  be  required  to  warrant  such  a  conclusion. 
The  evident  object  of  the  Debtors  Act,  1869,  was,  to  put  arrange- 
ments by  liquidation  and  compositions,  whether  by  deed  or 
otherwise,  upon  the  same  footing  as  bankruptcy  and  certificate  or 
discharge.  The  acceptance  of  the  composition  with  security  is 
tantamount  to  payment.  By  the  operation  of  the  Bankruptcy  Act, 
1869,  the  resolution  of  the  meeting  of  creditors  operates  as  a 
discharge  of  the  debtor.  It  is  not  necessary  in  all  cases  that  the 
composition  should  be  actually  paid :  the  acceptance  of  the  securi- 
ties may  by  the  terms  of  the  agreement  or  resolution  be  enough. 
Having  accepted  the  promissory  notes  as  payment,  the  creditors 
could  not  afterwards  sue  for  their  original  debts.  Anything  which 
is  accepted  as  satisfaction  amounts  to  payment  in  full  within  the 
meaning  of  s.  52  of  the  Act.  The  office  was  void  by  the  resignation 
of  the  respondent.  Notwithstanding  the  disqualification,  he  still 
filled  the  office  for  the  purpose  of  a  valid  resignation,  though 
not  for  the  purpose  of  exercising  any  of  the  functions  of  a  coun- 
cillor: and  it  was  competent  to  the  council  to  act  upon  that 
.  resignation. 

BoviLL,  C.J.  By  s.  21  of  the  Debtors  Act,  1869  (32  &  33  Vict, 
c.  62),  the  provisions  of  the  5  &  6  Wm.  4,  c.  76,  ss.  52,  53,  as  to 
the  disqualification  of  mayors,  aldermen,  and  town-councillors 
who  have  been  declared  bankrupt  or  have  compounded  by  deed 
with  their  creditors,  are  extended  to  every  arrangement  or  compo- 

(1)  5  Ad.  &  E.  609.  (2)  7  Ad.  &  E.  963. 
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sition  by  a  mayor,  &c.,  with  his  creditors  under  the  Bankruptcy  1873 
Act,  1869,  whether  made  by  deed  or  otherwise.  That  extension  of  hakdwick 
%e  provisions  of  the  Municipal  Corporations  Act  must,  as  it  seems  ^^^^^ 
to  me,  be  taken  to  apply,  so  far  as  it  is  applicable,  to  the  new 
state  of  things  created  by  the  Bankruptcy  Act,  1869.  By  that 
Act  provision  is  made  for  ordinary  bankruptcy,  liquidation  by 
arrangement,  and  composition  with  creditors.  The  two  former  are 
under  the  immediate  supervision  of  the  Court  of  Bankruptcy,  and 
are  followed  by  an  order  of  discharge  or  by  something  which  is 
equivalent  thereto :  but  there  is  no  provision  for  an  order  of  dis- 
charge in  the  case  of  a  composition  with  creditors.  By  s.  12  of  the 
Debtors  Act,  1869,  certain  penalties  are  imposed  and  offences  are 
created  with  regard  to  persons  who  are  adjudged  bankrupt  or  have 
had  their  affairs  liquidated  by  arrangement ;  but  these  do  not  apply 
to  persons  who  have  compounded  with  their  creditors.  How,  then, 
are  we  to  apply  the  52nd  section  of  the  5  &  6  Wm.  4,  c.  74,  to  that 
state  of  things  ?  That  section  enacts  that,  "  if  any  person  holding 
the  ofSce  of  mayor,  alderman,  or  councillor  for  any  borough  shall 
be  declared  bankrupt,  or  shall  apply  to  take  the  benefit  of  any  Act 
for  the  relief  of  insolvent  debtors,  or  shall  compound  sviih  his 
creditors,  such  person  shall  thereupon  immediately  become  disqua- 
lified, and  shall  cease  to  hold  the  office  of  such  mayor,  alderman,  or 
councillor  as  aforesaid  ;  and  the  council  thereupon  shall  forthwith 
declare  the  said  office  to  be  void,  and  shall  signify  the  same  by 
notice  in  writing  under  the  hands  of  three  or  more  of  them,  &c., 
and  the  said  office  shall  thereupon  become  void."  It  is  extremely 
difficult  to  see  what  was  the  precise  intention  of  the  legislature  in 
making  this  enactment, — whether  the  office  was  to  become  void 
immediately  on  the  happening  of  the  event  contemplated,  or  upon 
the  happening  of  that  event  coupled  with  the  other  things  men- 
tioned. The  proper  construction,  as  it  seems  to  me,  is,  that,  imme- 
diately upon  the  bankruptcy,  &c.,  the  person  so  becoming  bankrupt, 
&c.,  shall  be  disqualified  and  shall  cease  to  do  any  act  as  mayor, 
alderman,  or  councillor ;  and  that,  upon  the  proper  notice  being 
given,  the  office  shall  become  void  for  all  purposes.  If  that  be  the 
true  construction  of  the  section,  the  office  would  not  become  void 
until  the  notice  was  given.  No  notice  was  given  here,  and  there- 
fore the  office  of  councillor  was  not  void  so  as  to  enable  the  council 
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1873  to  proceed  to  a  fresh  election.  It  is  contended,  however,  on  the  part 
Haedwick  respondent  that  there  was  in  reality  such  vacancy  created 

Beown  without  regard  to  any  notice  given  to  and  acted  upon  by  the  cor- 
porate body,  because  there  was  a  resignation  of  the  office  given  to 
and  accepted  by  them.  Now,  assuming  that  there  may  be  a 
resignation  by  a  corporate  officer,  provided  such  resignation  was 
accepted  by  the  corporate  body,  the  question  arises  whether  the 
respondent  was  in  a  position  to  send  in  his  resignation.  The  very 
statement  of  the  proposition,  in  the  view  w^hich  I  take  of  the  Act, 
seems  to  answer  itself.  If  he  had  ceased  to  hold  the  office,  he 
would  cease  to  have  any  power  to  resign  it.  After  the  discharge 
by  composition,  it  seems  to  me  that  the  only  mode  of  creating  a 
vacancy  would  be  by  the  notice  provided  for  by  s.  52  of  the  Muni- 
cipal Corporations  Act.  Then, -assuming  that  there  was  a  disquali- 
fication, the  next  question  is  whether  the  disqualification  has  been 
removed  and  whether  the  respondent  was  entitled  to  be  re-elected. 
That  must  depend  upon  the  latter  part  of  s.  52, — "but  every 
person  so  becoming  disqualified  and  ceasing  to  hold  such  office  on 
account  of  his  being  declared  a  bankrupt,  or  of  his  applying  to  take 
the  benefit  of  any  Act  for  the  relief  of  insolvent  debtors,  or  having 
compounded  with  his  creditors  as  aforesaid,  shall,  on  obtaining  his 
certificate  or  on  payment  of  his  debts  in  full,  be  capable  (if  other- 
wise qualified)  of  being  re-elected  to  such  office."  Here,  the 
respondent  has  not  been  declared  a  bankrupt  either  within  the 
meaning  of  this  section  or  within  s.  21  of  the  Debtors  Act,  1869  ;  nor 
is  he  a  person  who  has  taken  the  benefit  of  any  Act  for  the  relief 
of  insolvent  debtors  ;  but  he  is  a  person  who  has  compounded  with 
his  creditors.  Under  the  Municipal  Corporations  Act,  it  must  be  a 
composition  hy  deed,  but  the  provision  in  that  Act  is  by  s.  21  of 
the  Debtors  Act,  1869,  extended  to  "  every  arrangement  or  compo- 
sition with  creditors  under  the  Bankruptcy  Act,  1869,  whether  the 
same  is  made  by  deed  or  otherwise."  This  was  an  arrangement 
under  the  Bankruptcy  Act,  and  is  by  these  concluding  words  of  s. 
21  of  that  Act  brought  within  s.  52  of  the  5  &  6  Wm.  4,  c.  76. 
Then,  has  the  respondent^"  obtained  his  certificate,"  or  has  he  "  paid 
his  debts  in  full  ?  "  It  was  urged  that,  there  being  no  such  thing 
now  as  a  certificate  in  bankruptcy,  anything  which  is  equivalent 
to  a  certificate  will  do.    Assume  that  an  order  of  discharge  under 
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s.  48  of  the  Bankruptcy  Act,  1869,  or  a  special  resolution  of  the  1873 
creditors  under  s.  125,  subs.  9,  would  be  equivalent  to  a  certificate  haedwick 
in  bankruptcy,  where  is  there  anything  equivalent  to  a  certificate  g^Q^j,. 
in  the  case  of  a  composition  ?  The  resolution  in  that  case  is  that 
"a  composition  shall  be  accepted  in  satisfaction  of  the  debts  due" 
to  the  creditors  ;  and  that  seems  to  me  to  be  placed  on  the  same 
footing  as  a  composition  by  deed.  Then,  can  it  be  said  that  the 
respondent  has  paid  his  debts  in  full  ?  Sect.  52  of  6  &  7  Wm.  4, 
c.  76,  expressly  draws  a  distinction  between  composition  and  pay- 
ment of  debts  in  full.  A  composition  by  deed  was  binding  on  the 
creditors  as  a  resolution  is  now,  and  amounted  to  a  discharge  of 
the  debtor  :  and  yet  the  legislature  in  the  Municipal  Corporations 
Act  said  that  there  must  be  payment  in  full,  in  order  to  render  the 
party  eligible  for  election.  It  seems  to  me  to  be  a  contradiction  in 
terms  to  say  that  a  man  who  compounds  with  his  creditors  pays  his 
debts  in  full.  I  am  of  opinion  that  our  judgment  should  be  in 
favour  of  the  appellant. 

Keating,  J.  I  am  entirely  of  the  same  opinion.  I  think  the 
case  a  very  clear  one.  The  5  &  6  Wm.  4,  c.  76,  s.  52,  provided 
that  if  a  councillor  (among  others)  should  be  declared  bankrupt,  &c., 
or  "  compounded  hj  deed  with  his  creditors,"  he  should  thereupon 
immediately  become  disqualified  and  should  cease  to  hold  the  office 
of  such  councillor.  Then  it  directed  that  the  council  should  there- 
upon forthwith  declare  the  office  to  be  void,  and  signify  the  same 
by  a  certain  notice,  and  it  enacted  that  "  the  said  office  shall  there- 
upon become  void."  Now,  a  subsequent  Act,  the  32  &  33  Yict.  c. 
62,  s.  21,  has  extended  the  provisions  of  the  former  Act  to  persons 
who  compound  without  deed.  In  so  extending  those  provisions,  s. 
21  must  have  contemplated  compositions  under  the  Bankruptcy 
Act,  1869,  32  &  33  Vict.  c.  71.  Therefore  the  respondent,  who 
has  compounded  with  his  creditors  under  s.  126  of  that  Act,  is 
clearly  brought  within  s.  52  of  the  Municipal  Corporations  Act.  If 
so,  then  he  ceases  to  hold  the  office  of  councillor :  and,  he  havin<^' 
so  ceased  to  hold  the  office,  it  became  the  duty  of  the  council 
under  the  Act  to  declare  the  office  void,  and  to  signify  that  by  a 
notice  as  provided  by  the  Act,  and  thereupon  "  the  said  office  shall 
become  void."  The  council,  however,  took  a  different  course ;  and, 
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1873      the  respondent  having  addressed  a  letter  of  resignation  to  the  town^ 
Hakdwick   clerk,  the  council  accepted  such  resignation  under  the  impression 
Beown      ^^^^^  ^^^y^  thereby  got  rid  of  the  provisions  of  s.  52  of  the  Muni- 
cipal Corporations  Act  as  to  compositions  with  creditors.  The 
language  is  somewhat  ambiguous  :  but  I  think  it  is  capable  of  being 
read  as  my  Lord  has  read  it,  viz.  that,  immediately  upon  his 
bankruptcy,  &c.,  the  councillor  shall  cease  to  exercise  the  duties 
of  the  office,  and  that  the  statutory  avoidance  of  the  office  shall 
only  arise  upon  the  declaration  thereof  by  the  council  and  due 
publication  of  the  notice.    If  that  be  so,  and  the  office  was  not 
ipso  facto  void  on  the  respondent's  compounding  with  his  creditors, 
the  election  now  petitioned  against  must  be  void  unless  the 
respondent  was  capable  of  making  a  good  resignation  of  his  office. 
It  seems  to  me  to  be  impossible'  to  say  that  a  councillor  who  has 
been  declared  by  the  statute  to  be  disqualified  and  to  cease  to  hold 
his  office,  is  in  a  position  to  resign  it.  It  follows,  therefore,  that  the 
election  complained  of,  which  proceeded  upon  the  assumption  that 
there  had  been  a  resignation  of  the  office  by  the  respondent,  and 
an  acceptance  of  such  resignation  by  the  council,  was  a  void 
election.    Thus,  the  question  whether  he  was  restored  to  compe- 
tency or  rendered  eligible  for  re-election  scarcely  arises.    But,  if  it 
did,  I  agree  with  my  Lord  that  the  respondent  has  not  brought 
himself  within  the  provision  in  the  subsequent  part  of  s.  52  of  the 
Municipal  Corporations  Act,  so  as  to  have  the  effect  of  a  re-qualifi- 
cation.   The  words  are,  "  every  person  so  becoming  disqualified 
and  ceasing  to  hold  such  office  on  account  of  his  being  declared  a 
bankrupt,  or  of  his  applying  to  take  the  benefit  of  any  Act  for  the 
relief  of  insolvent  debtors,  or  having  compounded  with  his  creditors 
as  aforesaid,  shall,  on  obtaining  his  certificate,  or  on  payment  of 
his  debts  in  full,  be  capable  of  being  re-elected  to  such  office."  Now, 
the  respondent  here  has  not  obtained  a  certificate.    If  he  had  pro- 
ceeded by  way  of  liquidation  under  s.  125  of  the  Bankruptcy  Act, 
1862,  his  discharge  under  the  provisions  of  that  section  might 
fairly  have  been  considered  equivalent  to  a  certificate  in  bankruptcy. 
But  that  point  does  not  arise  here,  because  the  composition  with 
the  creditors  was  not  under  s.  125,  but  under  s.  126,  the  provisions 
of  which  are  totally  different.    It  is  unnecessary  to  consider  what 
would  have  been  the  effect  if  the  composition  had  been  fully  paid. 
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because  here  at  the  time  of  the  election  none  of  the  instalments 
had  become  due.  We  are  not  therefore  called  upon  to  say  that 
"  payment  of  his  debts  in  full  "  would  have  been  satisfied  by  pay- 
ment or  a  guarantee  of  the  amount  of  the  composition.  In  no 
view,  therefore,  as  it  seems  to  me,  can  this  election  be  held  a 
good  one,  and  consequently  the  petitioner  is  entitled  to  our 
judgment. 

HoNYMAN,  J.  I  am  of  the  same  opinion.  It  was  contended  on 
behalf  of  the  appellant  that  this  election  was  void  upon  two 
grounds, — first,  that  the  respondent  was  not  qualified, — secondly, 
that  the  office  of  councillor  was  not  void  at  the  time  the  election 
took  place.  It  may  be  observed  that  the  provision  in  s.  28  of  the 
Municipal  Corporations  Act  for  the  disqualifying  of  persons  for 
being  elected  mayor  or  councillor  differs  from  that  in  s.  52 :  still 
I  take  it  that,  when  a  section  says  that,  in  a  given  event,  persons 
shall  be  re-eligible,  that  is  tantamount  to  saying  that  they  shall  be 
disqualified  until  they  comply  with  the  conditions  of  re-qualification. 
That  being  so,  s.  52  of  the  Municipal  Corporations  Act,  as  amplified 
by  s.  21  of  the  Debtors  Act,  1869,  applies  to  any  kind  of  composi- 
tion with  creditors,  and  the  respondent  is  brought  within  those 
enactments,  because  he  has  made  a  composition  with  his  creditors 
under  s.  126  of  the  Bankruptcy  Act,  1869,  and  could  only  relieve 
himself  from  the  consequences  by  obtaining  a  certificate  or  by  pay- 
ment of  his  debts  in  full.  It  certainly  is  difficult  to  say  that  a 
person  has  ceased  to  hold  the  office  of  town  councillor,  and  yet 
the  office  of  councillor  shall  not  be  void.  But  that  difficulty  seems 
to  me  to  be  got  over  by  the  observation  of  my  Lord,  viz.  that  an 
office  may  be  filled  by  one  who  has  ceased  to  be  qualified  to  exer- 
cise the  duties  of  it.  But  I  think  it  is  quite  clear  that  a  man 
cannot  resign  an  office  which  an  Act  of  Parliament  has  declared 
him  incapable  of  filling.  The  respondent's  resignation,  therefore, 
and  its  acceptance  by  the  council  were  altogether  inoperative.  Then 
the  respondent  was  re-eligible  only  upon  the  performance  of  cer- 
tain conditions  which  lie^has  not  complied  with,  viz.  a  certificate  in 
bankruptcy  (or  that  which  is  equivalent  to  it)  or  payment  of  his 
debts  in  full. 

Judgment  for  the  appellants. 
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White  asked  for  a  certificate  under  35  &  36  Yict.  c.  40,  s.  12. 
BoviLL,  C.J.    That  is  for  the  master. 
White  then  asked  for  an  order  for  the  return  of  the  deposit 

Bovill/ C.  J.    That  is  for  a  judge  at  Chambers. 

Agents  for  appellants  :  Eillyer,  Fenwick,  &  Stihhard. 
Agent  for  respondent :  Bice, 


Apil  29.  MAKSHALL,  Appellant  ;  SMITH,  Eespondent. 

PuUie  Health  Act,  1848  (11  &  12  Vict  c.  6'6)— Local  Government  Act,  1858 
(21  &  22  Vict,  c,  98) — Bye-Laws — Party-Walls — Continuing  Offence  — 
Practice  on  Appeals  from  Justices. 

Bye-laws  were  made  by  the  Local  Board  of  Sunderland  under  the  Public  Health 
Act,  1848,  s.  115,  and  the  Local  Government  Act,  1858,  s.  34,  by  one  of  which 
(No.  12)  all  party-walls,  except  in  houses  of  one  storey,  were  required,  under  a 
penalty  of  40s.,  to  be  9  inches  at  least  in  thickness,  and  by  another  of  which- 
(No.  42)  it  was  provided  that,  "  in  case  any  offence  under  any  of  the  foregoing 
bye-laws  shall  continue,  the  person  olfendiag  shall  be  liable  to  a  further  penalty  of 
not  exceeding  40s.  for  each  day  during  which  such  offence  shall  continue  after 
written  notice  of  the  offence  has  been  given  by  the  local  board  to  the  offender." 

The  appellant  having  been  convicted  and  fined  for  an  olfence  against  bye-law 
No.  12,  in  building  a  party-wall  of  4^  inches  in  thickness  instead  of  9,  was  after- 
wards convicted  upon  an  information  charging  him  under  bye-law  42  with  con- 
tinuing the  offence,  and  again  fined : — 

Eeld,  that  suffering  the  party-wall  to  remain  unaltered  was  not  a  "continuing 
offence "  within  bye-law  42,  or,  if  it  was,  that  the  bye-law  was  unreasonable, 
— the  appropriate  remedy  being  the  removal  of  the  structure  by  the  board,  as 
authorized  by  s.  34  of  the  Local  Government  Act,  1858. 

Qusere  whether  the  party,  if  liable  as  a  "  continuing  offender,"  would  remain  so  • 
liable  after  he  had  transferred  the  premises  to  a  purchaser. 

Upon  the  argument  of  an  appeal  from  justices,  no  point  can  be  urged  which  was  ~ 
not  taken  before  them. 

Case  stated  by  justices  pursuant  to  20  &  21  Yict.  c.  43. 

At  a  petty  session  at  Sunderland,  the  appellant  was  charged  by 
an  information  dated  the  29th  of  October,  1872,  "  for  that  he  on 
the  19th  of  September,  1872  at  the  township  of  Bishopwearmouth 
in  the  borough  of  Sunderland,  did  build  a  certain  party-wall  at  the 
west-end  of  a  certain  house  in  Hudson  Koad  less  than  9  inches 
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thick,  as  required  by  the  bye-law  No.  12  of  the  said  borough,  made  1873 
under  the  Local  Government  Act,  1858  (21  &  22  Vict.  c.  98),  to  makshall 
wit,  4  J  inches  thick ;  and  for  that,  although  he  had  been  convicted  g^^;^^ 
by  the  justices  acting  in  and  for  the  said  borough,  and  a  penalty 
imposed  for  the  said  offence,  yet  the  offence  still  continued, 
contrary  to  bye-law  No.  42  of  the  said  borough,  and  contrary  to 
the  statute  in  such  case  made  and  provided     and  the  justices  ad- 
judged that  he  should  pay  a  continuing  penalty  of  5s.  per  day  for 
seven  days  previous  to  the  issuing  of  the  summons. 

At  the  hearing  it  was  proved  on  the  part  of  the  informant  that 
certain  bye-laws  had  been  made  by  the  corporation  of  the  borough 
of  Sunderland,  being  the  local  board  of  health  for  the  borough, 
which  contained  inter  alia  the  provisions  following : — 

12.  Structure  of  walls  of  new  huildings.  The  external  walls  of 
every  new  building  other  than  out-offices  attached  thereto  shall  be 
of  the  following  minimum  thickness,  viz. 

"  For  houses  of  one  storey  in  height,  12  inches. 
.    For  houses  of  two  storeys  in  height,  the  first  storey  15  inches, 
and  the  second  12  inches. 

"  For  houses  of  three  storeys  in  height,  the  first  storey  18  inches, 
the  second  15  inches,  and  the  third  12  inches. 

"  For  houses  above  three  storeys  in  height,  the  first,  second,  and 
third  storeys  to  be  the  same  as  houses  of  three  storeys  in  height, 
and  all  subsequent  storeys  to  be  12  inches. 

"  The  external  walls  of  all  basements  of  new  buildings  to  be  at 
least  two  inches  thicker  than  the  walls  above  such  basements. 

"  All  party-walls  shall  be  9  inches  at  least  in  thickness,  except 
in  houses  of  one  storey  in  height ;  and  in  houses  of  one  storey  in 
height  they  shall  be  4J  inches  in  thickness. 

"  All  external  walls  of  out-offices  and  yard  boundary  walls  shall 
be  9  inches  at  least  in  thickness. 

"  Any  person  offending  against  this  bye-law  shall  be  liable  for 
each  offence  to  a  penalty  of  not  exceeding  40s." 

"  42.  Continuing  ^penalties.  In  case  any  offence  under  any  of 
the  foregoing  bye-laws  shall  continue,  the  person  offending  shall  be 
liable  to  a  further  penalty  of  not  exceeding  40s.  for  each  day 
during  which  such  offence  shall  continue  after  written  notice  of  the 
offence  has  been  given  by  the  local  board  to  the  offender." 
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1873  By  s.  115  of  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
Maeshall  is  enacted  that  all  bye-laws  made  by  the  local  board  of  health 
SmTth  uii<ier  and  for  the  purposes  of  this  Act  shall  be  in  writing  under 
their  seal  and  the  signature  of  any  five  or  more  of  their  number, 
or  (in  the  case  of  a  corporate  district)  under  the  common  seal ;  and 
the  said  local  board  may  by  any  such  bye-laws  impose  upon 
offenders  against  the  same  such  reasonable  penalties  as  they  shall 
think  fit,  not  exceeding  51.  for  each  offence,  and,  in  the  case  of  a 
continuing  offence,  a  further  penalty  not  exceeding  40s.  for  each 
day  after  written  notice  of  the'  offence  from  the  said  local  board ; 
and  the  said  local  board  may  alter  or  repeal  any  such  bye-laws  by 
any  subsequent  bye-laws  sealed  and  signed,  or  (in  case  of  a  cor- 
porate district)  sealed,  as  last  aforesaid :  Provided  always  that  all 
such  bye-laws  imposing  any  penalty  shall  be  so  framed  as  to  allow 
of  the  recovery  of  any  sum  less  than  the  full  amount  of  the  penalty : 
Provided  also  that  no  such  bye-laws  shall  be  repugnant  to  the  laws 
of  England  or  to  the  provisions  of  this  Act,  and  the  same  shall  not 
be  of  any  force  or  effect  unless  and  until  the  same  be  submitted  to 
and  confirmed  by  one  of  Her  Majesty's  principal  secretaries  of 
state,  who  is  hereby  impowered  to  allow  or  disallow  the  same,  as  he 
may  think  proper :  Provided  also  that  no  such  bye-laws  shall  be 
confirmed  unless  notice  of  intention  to  apply  for  confirmation  of 
the  same  shall  have  been  given  in  one  or  more  of  the  public  news- 
papers usually  circulated  within  the  district  to  which  such  bye-laws 
relate  one  month  at  least  before  the  making  of  such  application ; 
and  for  one  month  at  least  before  any  such  application  a  copy  of 
the  proposed  bye-laws  shall  be  kept  at  the  ofiice  of  the  local  board 
of  health,  and  be  open  during  office  hours  thereat  to  the  inspec- 
tion of  the  ratepayers  of  the  district  to  which  such  bye-laws  relate, 
without  fee  or  reward ;  and  the  clerk  shall  furnish  every  ratepayer 
who  shall  apply  for  the  same  with  a  copy  thereof  or  of  any  part 
thereof  on  payment  of  6c2.  for  every  100  words  contained  in  such 
copy. 

By  the  Local  Government  Act,  1858,  s.  34,  it  is  enacted  that 
"the  53rd  and  72nd  sections  of  the  Public  Health  Act,  1848, 
shall  be  repealed,  and  in  lieu  thereof  be  it  enacted  as  follows : — 

"Every  local  board  may  make  bye-laws  with  respect  to  the 
following  matters :  that  is  to  say — 
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"  1.  With  respect  to  the  level,  width,  and  construction  of  new  1873 
streets,  and  the  provisions  for  the  sewerage  thereof.  Marshall 

"  2.  With  respect  to  the  structure  of  walls  of  new  buildings,  for  ^ 
securing  stability,  and  the  prevention  of  fires. 

"  3.  With  respect  to  the  sufficiency  of  the  space  about  buildings, 
to  secure  a  free  circulation  of  air,  and  with  respect  to  the  ventila- 
tion of  buildings. 

"  4.  W^ith  respect  to  the  drainage  of  buildings,  to  water-closets, 
privies,  ash-pits,  and  cess-pools  in  connection  with  buildings, 
and  to  the  closing  of  buildings  or  parts  of  buildings  unfit  for 
liuman  habitation,  and  to  prohibition  of  their  use  for  such  habita- 
tion. 

"  And  they  may  further  provide  for  the  observance  of  the  same, 
by  enacting  therein  such  provisions  as  they  think  necessary  as  to 
the  giving  of  notices,  as  to  the  deposit  of  plans  and  sections  by 
persons  intending  to  lay  out  streets  or  to  construct  buildings,  as  to 
inspection  by  the  local  board,  and  as  to  the  power  of  the  local 
board  to  remove,  alter,  or  pull  down  any  work  begun  or  done  in 
contravention  of  such  bye- laws  :  Provided  always  that  no  such  bye- 
laws  affect  any  building  erected  before  the  date  of  the  constitution 
of  the  district.  But,  for  the  purposes  of  this  Act,  the  re-erecting 
of  any  building  pulled  down  to  or  below  the  ground  floor,  or  of 
any  frame-building  of  which  only  the  framework  shall  be  left 
down  to  the  ground-floor,  or  the  conversion  into  a  dwelling-house 
of  any  building  not  originally  constructed  for  human  habitation, 
or  the  conversion  into  more  than  one  dwelling-house  of  a  building 
originally  constructed  as  one  dwelling-house,  shall  be  considered 
the  erection  of  a  new  building." 

By  s.  4  of  the  last-mentioned  Act,  it  is  declared  that  such  Act 
shall  be  construed  together  with,  and  be  deemed  to  form  part  of 
the  Public  Health  Act,  1848 ;  that  words  used  in  this  Act  shall  be 
interpreted  in  the  sense  assigned  to  them  in  the  Public  Health  Act ; 
that  bye-laws  framed  under  this  Act  shall  be  subject  to  confirma- 
tion, enforced,  and  dealt  wath  in  all  other  respects  as  bye-laws 
under  the  said  Public  Health  Act;  and  that  the  provisions  of  each 
of  the  said  Acts  shall,  as  far  as  may  be  consistent  witli  the  pro- 
visions of  this  Act  respectively,  be  applicable  to  all  matters  and 
things  arising  under  the  other  Act. 
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1873  The  appellant  built  a  house  in  Hudson  Koad,  and  the  walls 
Makshall  thereof  were  completed  in  the  state  in  which  they  now  remain,  on 
Smith  before  the  28th  of  April,  1872.  The  house  consists  of  a  base- 
ment or  cellar,  above  which  there  are  rooms  on  the  ground-floor, 
and  above  the  ground  floor  there  is  one  other  storey,  forming  (as  the 
justices  considered)  a  house  of  two  storeys.  The  party-w^all  on  the 
west  end  of  the  house  was  of  the  thickness  of  4^  inches. 

For  this  offence  against  the  bye-law  No.  12,  the  appellant  was 
summoned,  and  was,  on  the  19th  of  September,  1872,  adjudged  to 
pay  a  fine  of  20s.,  which  fine  was  paid,  with  costs. 

On  the  16th  of  October,  1872,  the  following  notice,  under  the 
corporate  seal,  was  given  to  the  appellant : — 

You  having  been  convicted  by  the  justices  acting  in  and  for 
the  borough  of  Sunderland  and  a  penalty  imposed  for  an  offence 
under  bye-law  12,  made  under  the  Local  Government  Act,  1858, 
now  in  force  within  the  borough,  in  not  building  the  party-wall  of 
a  house  in  Hudson  Koad  at  least  9  inches  in  thickness,  as  required 
by  such  bye-law,  and  as  the  offence  still  continues,  inasmuch  as  the 
walls  have  not  been  made  the  required  thickness.  We,  the  mayor, 
&c.,  of  Sunderland,  being  the  local  board  of  health  for  such 
borough,  hereby  give  you  notice  thereof,  and  require  you  forthwith 
to  construct  such  party-walls  and  build  the  same  9  inches  at  least 
in  thickness ;  and  we  also  give  you  notice  that  for  each  day  such 
offence  shall  continue,  and  the  walls  remain  unbuilt  the  required 
thickness,  you  are  liable  to  a  penalty  not  exceeding  40s.  for  each 
day  during  which  such  offence  and  omission  shall  continue ;  and 
we  further  give  you  notice  that  it  is  the  intention  of  us  the  local 
board  to  proceed  against  you  for  all  further  penalties  to  which  you 
are  or  may  be  liable." 

On  the  part  of  the  appellant  it  was  proved  that  he  had  sold  the 
house,  and  had  done  nothing  thereto  since  the  28th  of  April,  1872  ; 
and  it  was  contended  on  his  behalf, — 1.  that,  as  the  wall  was 
proved  to  be  in  the  same  state  now  as  it  was  in  more  than  six 
months  ago,  and  as  the  defendant  had  not  doiie  anything  to  it  in 
the  meantime,  the  magistrates  had  under  Jervis's  Act,  11  &  12 
Yict.  c*  43,  s.  11,  no  jurisdiction  to  adjudicate  upon  this  case,  not- 
withstanding that  a  summons  was  issued  and  adjudicated  upon  on 
the  19th  of  September  last, — 2. -that  the  bye-laws  Nos.  12  and  42, 


VOL.  vni.] 


EASTER  TERM,  XXXYI  YICT. 


421 


mentioned  in  tlie  information  and  summons,  were  invalid,  inasmuch  1873 
as  the  Local  Government  Act,  1858,  under  the  authority  of  which  Marshall 
they  purported  to  have  been  made,  did  not  authorize  the  local  g^^^ 
board  to  enforce  compliance  by  way  of  penalty,  much  less  by  a 
continuing  penalty ;  and  that,  if  a  penalty  could  also  be  inflicted, 
the  defendant  might  be  punished  twice  for  one  offence, — 3.  that 
the  local  board  could  not  make  two  separate  bye-laws,  with  sepa- 
rate and  distinct  penalties,  for  one  and  the  same  offence,  as  in  the 
12th  and  42nd  bye-laws, — 4.  that  bye-law  No.  42  was  invalid, 
because  it  did  not  specify  any  offence,  except  by  referring  to  other 
bye-laws,  each  and  all  of  which  specified  their  own  penalties, — 
5.  that  the  bye-law  No.  42  was  invalid,  because  the  penalty  pro- 
vided therein  was  unlimited  and  unreasonable, — 6.  that  the  bye- 
law  No.  42  was  invalid,  because  the  penalty  imposed  was  not 
restricted  in  its  application  to  such  time  as  the  defendant  remained 
owner  of  the  property,  and  at  the  time  when  the  offence  was 
alleged  to  have  been  committed  he  had  ceased  to  be  owner, — 
7.  that,  as  the  offence,  if  any,  was  the  original  building  of  the  wall, 
and  as  nothing  whatever  had  been  done  by  the  defendant  since 
that  time,  no  continuing  offence  within  the  meaning  of  bye-law 
No.  42  had  been  committed  by  the  defendant,  even  if  such  bye- 
law  be  valid, — 8.  that,  if  any  offence  had  been  originally  com- 
mitted by  the  defendant,  it  had  been  purged  when  he  paid  the 
fine  which  was  inflicted  under  the  former  summons. 

It  was  contended  on  the  other  hand  that  the  local  board  were 
expressly  authorized  by  s.  115  of  the  Public  Health  Act  incorpo- 
rated in  the  Local  Government  Act,  1858,  to  enforce  continuing 
penalties  for  continuing  offences  under  bye-laws. 

The  justices,  being  of  opinion  that  what  had  been  done  by  the 
appellant  came  within  the  meaning  of  bye-law  42,  and  that  such 
bye-law  was  valid,  and  that  the  appellant  was  not  absolved  from 
liability  by  having  paid  the  fine  under  the  former  conviction,  and 
that  the  offence,  if  any,  was  a  continuing  offence  by  the  appellant, 
gave  judgment  against  him. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
justices  were  correct  in  point  of  law  in  tlieir  determination,  or  as 
to  what  should  be  done  in  the  premises. 
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1873  Gully  (Brooks  with  him),  for  the  appellant.    The  conviction  is 

Marshall   ^ad :  it  involves  seven  distinct  offences. 
Sm?th         [Crom]^ton.    That  point  was  not  raised  before  the  justices,  and 
therefore  cannot  be  raised  now  :  PurJcis  v.  Huxtahle.  (1) 

Keating,  J.  If  the  objection  had  been  taken,  a  fresh  summons 
might  have  been  issued.] 

The  42nd  bye-law  is  bad,  unreasonable,  and  contrary  to  law,  and 
not  within  the  authority  conferred  upon  the  local  board  by  s.  34 
of  the  Act  of  1858.  The  appellant  cannot  be  a  continuing  offender 
after  he  has  ceased  to  be  the  owner  of  the  premises ;  and,  whether 
he  can  or  not,  there  can  be  no  "  continuing  offence in  merely 
leaving  the  wall  as  it  stands.  If  the  wall  be  suffered  to  remain 
in  an  improper  state,  the  local  board  have  power  under  s.  34  of  the 
Act  of  1858  to  enter  and  pull  it  down :  and  that  is  the  appropriate 
and  the  only  remedy.  If  there  can  be  a  continuing  offender  in 
such  a  case,  it  is  the  present  owner  of  the  premises.  The  appellant, 
having  parted  with  them,  could  not  now  go  upon  the  land  to  abate 
the  nuisance. 

[Keating,  J,  It  would  be  difficult  to  make  a  man  who  has 
purchased  the  property,  probably  without  knowing  that  the  party- 
wall  was  insufficient,  an  offender  against  the  bye-law.] 

It  is  not  necessary  to  contend  for  his  liability.  It  is  enough  to 
say  that  the  former  owner  is  not  liable ;  otherwise  his  liability 
might  continue  for  ever. 

Crompton  (G.  Ahhs  with  him),  for  the  respondent.  The  two 
questions,  whether  there  can  be  a  continuing  offence,  and  whether 
the  42nd  bye-law  is  bad,  are  in  substance  the  same.  These  bye- 
laws  were  made  under  the  combined  authority  of  the  Public 
Health  Act,  1848,  s.  115,  and  the  Local  Government  Act,  1858, 
s.  34 ;  and  those  enactments  clearly  warrant  the  making  of  a  bye- 
law  imposing  a  penalty  for  continuing  the  nuisance,  as  well  as  for 
the  original  offence.  It  would  obviously  be  idle  to  fine  a  man  40s. 
for  building  an  insufficient  party-wall,  if  there  were  no  power  to 
fine  him  for  continuing  it.  The  remedy  suggested,  viz.  by  pulling 
down  the  offending  structure,  might  be  inadequate,  and  might 
entail  expense  to  the  ratepayers.  Is  a  bye-law  to  be  construed  to 
(1)  1  E.  &  E.  780 ;  28  L.  J.  (M.C.)  221. 
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be  unreasonable  because  the  offender  chooses  by  his  own  act  to  1873 
put  it  out  of  his  power  to  remove  the  cause  of  offence  ?    Boswell  Marshall 
V.  Frior  (1)  seems  to  be  an  authority  to  shew  that  both  the  former  ^^^^-^^ 
and  the  present  owners  would  be  liable,  and  that  at  all  events  the 
former  is.    There  is  nothing  in  bye-law  42  which  is  either 
unreasonable  or  contrary  to  law. 

Keating,  J.  I  am  of  opinion  that  this  conviction  cannot  be 
supported.  It  appears  that  the  corporation  of  Sunderland,  acting 
under  the  Public  Health  :Act,  1848  (U  &  12  Yict.  c.  63),  and 
other  Acts  in  connection  with  it,  proceeded  to  make  certain  bye- 
laws.  Now,  by  s.  115  of  the  Act  of  1848  they  are  authorized  to 
make  bye-laws  imposing  upon  offenders  against  the  same  such 
reasonable  penalties  as  they  shall  think  fit,  not  exceeding  51.  for 
each  offence,  and,  in  the  case  of  a  continuing  offence,  a  further 
penalty  not  exceeding  40s.  for  each  day  after  written  notice  of  the 
offence  from  the  board.  Now,  s.  34  of  the  Local  Government  Act, 
185§,  specifies  various  matters  in  respect  of  which  the  local  board 
may  make  bye-laws,  and  amongst  them  bye-laws  "  with  respect  to 
the  structure  of  walls  of  new  buildings,  for  securing  stability  and 
the  prevention  of  fires," — a  most  wholesome  provision.  In  pur- 
suance of  these  powers,  the  board  proceeded  to  make  certain  bye- 
laws,  amongst  others  one  (No.  12)  which  provided  that  "  all  party- 
walls  shall  be  9  inches  at  least  in  thickness,  except  in  houses  of 
one  storey  in  height."  No  doubt,  the  person  convicted  upon  this 
occasion  did  build  a  party-wall  of  one  half  of  the  legal  thick- 
ness, and  thereby  exposed  himself  to  the  penalty  created  by  that 
bye-law,  and  he  was  accordingly  convicted,  and  properly  convicted. 
Now,  s.  115  also  enables  the  board  to  impose  a  penalty  of  40s.  a 
day  in  case  of  a  continuing  offence.  That,  of  course,  must  mean 
an  offence  which  is  susceptible  of  continuance ;  but  not  an  offence 
like  this.  That  they  may  enforce  continuing  penalties  in  many 
cases  cannot  be  doubted.  Many  instances  of  offences  which  are 
susceptible  of  continuance  are  given  in  the  Local  Government 
Act,  1858.  The  offence  here  was  that  the  appellant  built  the  wall. 
I  was  struck  by  the  remark  that  the  whole  object  of  the  Act  might 
be  defeated,  if  the  justices  had  not  power  to  inflict  penalties  de  die 

(1)  V2  Mod.  G35. 
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1873  in  diem ;  because  the  creator  of  the  nuisance  might  part  with  his 
Maeshall  interest  in  the  premises,  and  would  then  be  unable  to  enter  and 
Smith  P^^^  down  or  alter  it.  On  the  other  hand,  to  hold  him  liable  to  a 
continuing  penalty  might  work  great  hardship.  The  liability 
could  never  be  got  rid  of.  I  should  have  been  disposed  to  give 
any  reasonable  latitude  of  construction  to  this  bye-law  if  I  saw  any 
real  difficulty  in  otherwise  carrying  out  the  Act.  But  I  see  no 
such  difficulty ;  because  the  same  Act  authorizes  the  local  board 
to  make  bye-laws  with  reference  to  pulling  down  structures  which 
have  been  improperly  erected.  That  seems  to  me  to  be  the  ap- 
propriate remedy  for  such  a  case,  and  not  by  imposing  continuing 
penalties.  I  do  not  say  that  there  might  not  be  a  case  of  continu- 
ing offence  as  to  a  party-wall.  A  man  might  begin  to  build,  and 
so  incur  a  penalty  under  bye-law  No.  12  ;  and,  if  he  continued  to 
build  after  notice  or  after  conviction,  that  might  be  a  continuing 
offence.    I  think  the  appeal  should  be  allowed. 

HoNYMAN,  J.  I  am  of  the  same  opinion.  The  charge  against 
the  appellant  was  that  he  on  the  19th  of  September,  1872,  built  a 
certain  party- wall  of  a  less  thickness  than  required  by  the  bye-law 
No.  12,  made  under  the  Local  Government  Act,  1858,  and  that, 
although  he  had  been  convicted  of  the  offence  and  a  penalty  had 
been  imposed  upon  him,  "  yet  the  offence  still  continued,  contrary 
to  bye-law  No.  42."  To  entitle  the  appellant  to  have  the  con- 
viction appealed  against  quashed,  it  will  be  enough  to  say  either 
that  the  alleged  offence  is  not  within  the  bye-law,  or  that  the  bye- 
law  is  unreasonable.  It  is  immaterial  which.  The  bye-laws 
profess  to  be  made  with  reference  to  s.  34  of  the  Act  of  1858.  Now, 
the  offence  under  bye-law  No.  12  was  the  building  of  the  wall.  The 
offence  alleged  to  have  been  committed  against  the  42nd  bye-law  is 
the  continuing  the  wall  so  improperly  constructed.  If  the  pro- 
vision as  to  continuing  penalties  had  followed  immediately  after 
bye-law  No.  12,  there  might  have  been  some  difficulty  in  constru- 
ing it.  Suppose  (after  notice)  the  appellant  had  gone  on  for 
several  days  building  the  wall,  possibly  he  might  have  been  liable 
to  several  penalties  :  and  that  would  give  sufficient  effect  to  bye- 
law  42.  But,  where  the  offence  is  completed  on  one  day,  the  party 
is  not  to  be  fined  40s.  for  each  day  on  which  he  omits  to  destroy 
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what  he  has  done.  The  34th  section  of  the  Local  Government 
Act,  1858,  gives  power  to  the  local  board  "  to  remove,  alter,  or 
pull  down  any  work  begun  or  done  in  contravention  of  such  bye- 
laws."  I  think  the  offence  charged  was  not  a  continuing  offence  " 
within  bye-law  No.  42 ;  and,  if  I  thought  it  was,  I  should  have 
thought  it  unreasonable. 

GuUi/  asked  for  costs. 

Keating,  J.  The  general  rule  is  to  allow  costs  to  the  successful 
party,  unless  there  are  circumstances  to  induce  the  Court  to  order 
otherwise.  I  do  not  see  anything  in  this  case  to  take  it  out  of  the 
ordinary  rule. 

Conviction  quashed,  with  costs. 

Attorneys  for  appellant :  J.  &  J.  Kyme  Wright,  for  Oliver  & 
BottereUy  Sunderland, 
Attorneys  for  respondent :  Bell,  BrodricTc,  &  Gray. 


JENNINGS  V.  JOHNSON.  May  9. 

Attorney — Agreement  with  Client  as  to  Costs — 33  &  34  Vict.  c.  28,  ss.  4,  11. 

An  agreement  by  an  attorney  with  a  client  "  to  charge  him  nothing  if  he  lost 
the  action,  and  to  take  nothing  for  costs  out  of  any  money  that  might  be  awarded 
to  him  in  such  action,"  need  not  be  in  writing. 

The  plaintiff  had  brought  an  action  against  one  Woolley,  for 
injury  sustained  by  him  through  the  negligence  of  Woolley 's  carman, 
in  which  action  he  recovered  lOOZ.  damages.  A  rule  for  a  new 
trial  was  made  absolute,  on  the  terms  of  each  party  bearing  his 
own  costs  of  such  rule.  Upon  the  second  trial,  the  plaintiff  again 
obtained  a  verdict  for  lOOZ.,  and  the  damages  and  taxed  costs  in 
the  cause  were  received  by  the  now  defendant,  the  plaintiff's 
attorney.  The  latter,  claiming  to  deduct  from  the  lOOZ.  damages 
a  sum  of  45Z.  for  the  taxed  costs  of  the  rule,  handed  over  tlie 
difference  to  the  plaintiff.  The  plaintiff  thereupon  brought  an 
action  against  his  attorney  to  recover  tlie  45Z.  as  money  received  to 
his  use. 

The  cause  was  under  a  judge's  order  pursuant  to  the  19  &  20 
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1873  Yict.  c.  108,  s.  26,  sent  for  trial  to  the  Westminster  county  court 
Jennings  (where  it  was  tried  with  a  jury),  when  the  plaintiff  swore  that  the 
now  defendant  "  agreed  with  him,  as  his  attorney  in  Jennings  v. 
Woolley,  to  charge  him  nothing  if  he  lost  the  action,  and  to  take 
nothing  for  costs  out  of  any  money  that  might  be  awarded  to  him 
in  such  action."  The  defendant  denied  that  he  had  made  any 
such  agreement ;  and  it  was  admitted  by  the  plaintiff  that  there 
was  no  agreement  in  writing. 

The  jury  having  found  for  the  plaintiff,  damages  45?., 

Cam/pbell  Foster,  pursuant  to  leave,  moved  to  enter  a  verdict  for 
the  defendant  or  a  nonsuit.  He  submitted  that  an  agreement  by 
an  attorney  to  take  costs  other  than  the  ordinary  taxed  costs  must 
since  the  33  &  34  Vict.  c.  28,  ss.  4,  11  (1),  be  in  writing. 

BoviLL,  C.J.  There  is  no  ground  for  a  rule  in  this  case.  The 
object  of  s.  4  was  to  enable  the  attorney  in  certain  cases  to  claim 
more  than  he  would  otherwise  be  entitled  to.  For  that  purpose 
the  agreement  must  be  in  writing.  Sect.  11  was  intended  to 
provide  against  champerty.  But  a  promise  not  to  charge  anything 
for  costs  is  not  champerty. 

Beett,  J.  I  am  of  the  same  opinion.  The  act  was  not  intended 
to  prevent  such  an  agreement  as  this.  The  jury  thought  fit  to 
believe  the  plaintiff  and  to  disbelieve  the  defendant. 

Geove  and  Honyman,  JJ.,  concurred. 

Bule  refused. 

Attorney  for  defendant :  T.  Johnson. 

(1)  Sect.  4  enacts  that  "  an  attorney  to  give  validity  to  any  purchase  by  an 
or  solicitor  may  make  an  agreement  in  attorney  or  solicitor  of  the  interest  or 
writing  with  his  client  respecting  the  any  part  of  the  interest  of  his  client  in 
amount  and  manner  of  payment  for  the  any  suit,  action,  or  other  contentious 
whole  or  any  part  of  any  past  or  future  proceeding  to  be  brought  or  maintained, 
services,  fees,  charges,  or  disbursements  or  to  give  validity  to  any  agreement  by 
in  respect  of  business  done  or  to  be  done  which  an  attorney  or  solicitor  retained 
by  such  attorney  or  solicitor,"  &c.,  or  employed  to  prosecute  any  suit  or 
subject  to  examination  and  allowance  action  stipulates  for  payment  only  in 
by  a  taxing  master.  the  event  of  success  in  such  suit,  action,, 

■  And  s.  11  enacts  that  "  nothing  in     or  proceeding." 
this  Act  contained  shall  be  construed 
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WILLIAM  WEEKS,  Executoe  of  Walter  Weeks,  Deceased,  v. 
PROPERT. 

Agent —  Oompany — Director — Warranty  of  Authority — -Misrepresentation 

of  Fact. 

The  directors  of  a  railway  company  which  had  fully  exercised  the  borrowing 
powers  conferred  upon  it  by  its  special  Act,  in  August,  1864,  advertised  that 
they  were  "prepared  to  receive  proposals  for  loans  on  mortgage-debentures,"  "to 
replace  loans  falling  due."  W.  W.  (the  plaintiff's  testator)  offered  a  loan  of  500?. ; 
and,  his  offer  being  accepted,  he  in  the  same  month  sent  his  cheque  for  500?.  to 
tlie  directors,  for  which  he  requested  that  a  debenture  should  be  issued  to  him. 
In  pursuance  of  a  resolution  of  the  directors  to  that  effect,  the  cheque  was 
handed  to  H.,  the  contractor  for  the  works,  who  bad  been  (but  had  then  ceased 
to  be)  the  holder  of  seven  debenture-bonds  for  500?.  each ;  and  H.  was  requested 
to  transfer  one  of  them  to  W.  W. ;  and  it  was  by  the  same  resolution  directed 
"  that  such  bond  be  on  the  1st  of  October  exchanged  for  a  new  one."  H.  kept 
the  cheque  (which  was  duly  honored),  but  was  unable  to  transfer  the  debenture ; 
and  in  pursuance  of  a  resolution  of  the  directors  of  the  5th  of  October,  a  new 
debenture-bond  for  500?.  was  sealed  and  sent  to  the  plaintiff,  as  executor  of  W.  W. 
The  defendant,  a  director  of  the  company,  was  a  party  to  each  of  the  above 
transactions.  By  a  decree  of  the  Court  of  Chancery  of  the  14th  of  February, 
1868,  the  above-mentioned  debenture  was  declared  void,  as  being  for  a  sum  in 
excess  of  the  borrowing  powers  of  the  company. 

Upon  a  case  stated  for  the  opinion  of  the  Court,  without  pleadings,  and  upon 
the  argument  of  which  it  was  agreed  that  no  question  of  non-joinder  was  to  be 
raised : — 

lield^  that  the  defendant  was  liable  as  for  a  breach  of  warranty  that  the  direc- 
tors had  power  under  the  circumstances  to  issue  a  debenture  which  should  be 
valid  and  binding  upon  the  company  ;  and  that  the  plaintiff  was  entitled  to 
recover  as  against  him  the  500?.,  together  with  interest  by  way  of  damages. 

Action  to  recover  500Z.  and  interest  from  tlie  1st  of  April,  1865, 
tlie  5002.  being  the  amount  of  a  clieque  paid  by  the  deceased 
Walter  W^eeks  for  a  debenture  issued  to  him  under  the  circum- 
stances hereinafter  stated.  The  cause  came  on  for  trial  before 
Bovill,  C.J.,  at  the  sittings  in  London  after  Hilary  Term,  1871, 
when  a  verdict  was  by  direction  of  the  judge  found  for  the  plain- 
tiff for  the  damages  in  the  declaration,  subject  to  the  opinion  of 
the  Court  upon  the  followiug  case  stated  without  pleadings  : — 

1.  The  plaintiff  is  the  executor  of  Walter  Weeks,  who  died  on 
September  12th,  1864,  having  by  his  will  appointed  tlio  plaintiff 
his  sole  executor.    The  will  was  duly  proved  in  tiie  district  re- 
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1873      gistry  by  the  plaintiff  as  executor  on  the  3rd  of  December,  1864. 
Weeks     The  defendant  was  from  the  year  1860  to  1867  one  of  the  direc- 
Pbopert.  ^^^'^         Carmarthen  and  Cardigan  Kail  way  Company,  a  company 
incorporated  by  an  Act  of  17  &  18  Yict.  c.  ccxviii. 

2.  By  that  Act  (s.  9)  the  company  were  authorized  to  construct 
and  maintain  a  railway  from  the  South  Wales  Eailway  at  or  near 
Carmarthen  to  Newcastle  Emlyn,  with  a  view  of  its  being  there- 
after extended  to  the  town  and  harbour  of  Cardigan,  and  were 
impowered  to  raise  for  that  purpose  a  capital  of  300,000Z.  by 
shares  and  of  80,000?.  by  bond  or  mortgage. 

3.  By  an  Act  of  19  &  20  Yict.  c.  Ixviii,  to  enable  the  company 
to  make  a  deviation  of  a  portion  of  their  line  of  railway  and  to 
abandon  parts  thereof,  and  to  grant  further  powers  to  the  com- 
pany, and  for  other  purposes,- it  was  by  s.  26  enacted  as  follows: — 

And  whereas  there  will  be  a  saving  to  the  company  by  the 
substitution  of  the  works  by  this  Act  authorized  for  the  w^orks 
originally  authorized,  and  the  present  capital  of  the  company  may 
therefore  be  reduced :  Be  it  enacted  that  the  capital  of  the  com- 
pany shall  be  200,000?.  instead  of  300,000?.  as  prescribed  by  the 
firstly  recited  Act,  and  the  powers  of  borrowing  given  to  the 
company  by  that  Act  shall  be  reduced  from  80,000?.  to  60,000?., 
and  shall  be  exercisable  as  soon  as  the  said  sum  of  200,000?. 
has  been  subscribed  and  one  half  thereof  has  been  paid  up." 

4.  Early  in  '  August,  1864,  a  resolution  was  passed  by  the 
board  of  directors  of  the  railway  company  that  the  following  ad- 
vertisement should  be  inserted  in  the  Times  and  other  daily  news- 
papers, and  the  same  was  accordingly  inserted :— - 

"  Loans  on  mortgage  debentures. 
"  Five  per  cent,  interest.  The  directors  of  the  Carmarthen  and  Cardigan  Eail- 
way Company  are  prepared  to  receive  proposals  for  loans  on  mortgage  deben- 
tures, for  three,  five,  or  seven  years,  in  sums  of  lOOZ.  and  upwards,  bearing 
interest  at  the  rate  of  5  per  cent,  per  annum,  payable  half-yearly,  to  replace 
loans  faUing  due."  (Signed  by  the  secretary.) 

At  the  time  this  advertisement  was  published,  the  company 
had  issued  debentures  to  the  amount  of  60,000?.,  being  the  full 
amount  which  they  were  by  their  Acts  of  Parliament  authorized 
to  issue ;  and  the  whole  of  the  said  60,000?.  worth  of  deben- 
tures were  then  outstanding  against  the  company.  The  money 
proposed  to  be  raised  by  the  loans  so  advertised  for  was  in- 
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tended  to  be  applied  by  the  directors  in  discharge  of  an  equal  1873 


amount  due  on  the  debentures  originally  issued  to  raise  the  Weeks 
60,000?. 

5.  On  the  10th  of  August,  1864,  Walter  Weeks,  having  seen 
the  advertisement,  wrote  and  sent  to  the  company  a  letter  which 
was  lost,  and  the  contents  of  which  could  not  be  ascertained,  except 
so  far  as  they  were  to  be  inferred  from  the  answer  thereto,  which 
was  as  follows : — 

"  11th  August,  1864. 
"  Sir, — In  the  absence  of  our  secretary,  I  beg  to  accept  your  offer  for  loan  of 
500?.  on  the  mortgage  debentures  of  the  company,  on  the  terms  contained  in 
your  letter ;  and  on  hearing  from  you  the  mortgage  will  be  proposed  at  the  next 
meetiDg  of  the  directors.  Any  information  you  may  require  I  shall  be  happy  to 
afford  you.  (Signed)    Fred.  Edwards,  accountant." 

6.  On  the  16th  of  August,  1864,  a  meeting  of  the  directors  of 
the  company  was  held ;  and  the  following  is  an  extract  from  their 
minute-book.  The  J.  L.  Propert  in  the  extract  mentioned  is  the 
defendant  in  this  action ;  and  among  the  applications  there  men- 
tioned to  have  been  laid  by  the  secretary  on  the  table  was  that 
from  Walter  Weeks  : — 

"At  a  meeting  of  the  directors  of  the  Carmarthen  and  Cardigan  Eailway 
Company  held  at  the  offices  of  the  company,  No.  4,  Chatham  Place,  Blackfriars, 
London,  on  Tuesday,  August  16th,  1864, — Present,  John  Propert,  in  the  chair, 
J.  L.  Propert,  Samuel  Crosse, — the  secretary  reported  that  he  had  inserted  adver- 
tisements in  all  the  leading  London  and  railway  papers  for  the  purpose  of  obtain- 
ing loans  on  mortgage  debentures  to  replace  bonds  now  falling  due ;  and  the 
secretary  laid  upon  the  table  the  applications  he  had  received  in  reply  to  them." 

7.  On  the  day  it  bears  date,  Owen  Bowen,  the  secretary  of  the 
company,  with  the  authority  and  by  the  direction  of  the  directors, 
wrote  and  sent  to  Walter  Weeks  the  following  letter : — 

"27th  August,  1864. 
"  Sir, — In  reply  to  your  application  to  lend  500?.  on  the  debentures  of  this 
company,  I  beg  to  inform  you  that  your  proposal  has  been  accepted  ;  and,  when 
you  are  prepared  with  the  money,  the  debenture  will  be  issued  to  you." 

8.  After  the  receipt  of  this  letter,  Walter  Weeks,  on  the  29tli 
of  August,  1864)  sent  by  post  to  the  directors  of  the  company  his 
cheque  for  500?. 

9.  After  the  receipt  of  the  cheque,  a  meeting  of  the  directors  of 
the  company  was  held :  and  the  following  is  an  extract  from  their 
minute-book : — ■ 
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1873  "At  a  meeting  of  the  directors  of  the  Carmarthen  and  Cardigan  Railway 

— —  ■  Company  held  at  the  offices  of  the  company,  No.  4,  Chatham  Place,  Blackfriars, 

^  London,  on  Tuesday,  the  30th  of  August,  1864, — Present,  John  Propert,  in  the 

Pjropert.  chair,  Samuel  Crosse,  J.  L.  Propert, — the  secretary  laid  upon  the  table  the  letters 
that  have  been  received  in  answer  to  the  advertisements  in  the  papers,  and  a 
cheque  for  500?.  received  from  Mr.  Walter  Weeks,  for  which  he  requests  that  a 
debenture  be  issued  to  him. 

"  Proposed  by  Mr.  Crosse,  seconded  by  Mr.  J.  L.  Propert, — 
"  Resolved  that  Mr.  Holden  be  requested  to  transfer  a  debenture-bond  for  500?. 
to  Mr.  Walter  Weeks  in  due  course,  and  that  the  cheque  for  500Z.  be  paid  to  Mr. 
Holden,  and  that  on  the  1st  of  October  such  bond  be  exchanged  for  a  new  one  for 
the  like  amount  having  seven  years  to,  run." 

The  cheque  was  in  pursuance  of  such  resolution  paid  to  Holden 
and  passed  by  him  through  his  bankers,  and  was  paid  by  the 
bankers  of  Walter  Weeks  on  the  2nd  of  September,  1864. 

10.  The  Mr.  Holden  in  par.  9  mentioned  was  the  contractor  for 
the  making  of  the  railway.  Previously  to  and  on  the  10th  of 
March,  1863,  he  held  seven  original  debentures  of  the  company 
for  500?.  each,  numbered  40,  41,  42,  43, 44,  45,  and  46,  which  had 
been  issued  by  the  company  to  him.  On  that  day  he  deposited 
these  debentures  and  three  Lloyd's  bonds  of  the  same  company 
for  500Z.  each,  with  the  Koyal  Naval  and  Military  Assurance 
Society,  as  security  for  5000Z.  lent  to  him  by  that  society.  These 
debentures  were  at  or  shortly  after  that  time,  and  before  August, 
1864,  duly  transferred  by  Holden  to  the  said  society  or  their  trus- 
tees; and  at  the  date  of  the  resolution  mentioned  in  par.  9  the 
said  seven  debentures  were  registered  in  the  names  of  such  trans- 
ferees. Mr.  Holden,  in  August,  1864,  and  thenceforward  was  not 
the  registered  holder  of  any  debenture-bond  of  the  company  which 
had  been  issued  by  them  within  the  powers  conferred  on  them  by 
their  Acts  of  Parliament.  He  was,  as  mentioned  in  par.  9,  re- 
quested to  transfer  a  debenture  of  the  company  for  500Z.  to  Walter 
Weeks,  in  order  that  Weeks  might  hold  the  same  until  a  new 
debenture  for  500Z.  was  issued  by  the  company  and  delivered  to 
him.  Holden  did  not,  although  he  retained  the  cheque  and  applied 
the  same  to  his  own  purposes,  transfer  a  debenture  to  Walter 
Weeks,  or  to  the  plaintiff,  his  executor. 

11.  Between  the  30th  of  August  and  the  27th  of  September,  ^ 
1864,  Walter  Weeks  had  written  to  the  directors  of  the  company 
a  letter  which  is  lost  and  the  exact  contents  of  which  cannot  be 
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ascertained ;  and  on  or  about  the  27th  of  September,  1864,  the  1873 

accountant  of  the  company  sent  him  the  following  answer  : —  Weeks 

"  September  27tli,  1864.  _  ^- 
Sir,— In  reply  to  your  letter  of  tlie  26th  instant,  the  reason  you  have  not 
received  the  debenture  is,  that  we  have  had  no  board  meeting  since ;  but  it  shall 
be  forwarded  as  soon  as  possible." 

12.  On  the  5th  of  October,  1864,  a  board  meeting  of  the  directors 
of  the  company  was  held ;  and  the  following  is  an  extract  from  the 
minute-book.  The  J.  L.  Proper t  in  that  extract  mentioned  is  the 
defendant  in  this  action  :~ 

"  At  a  meeting  of  the  directors  of  the  Carmarthen  and  Cardigan  Kailway  Com- 
pany held  at  the  offices  of  the  company  No.  4,  Chatham  Place,  Blackfriars, 
London,  on  Wednesday,  October  5th,  1864, — Present,  John  Propert,  in  the  chair, 
J.  L.  Propert,  Samuel  Crosse, — 

Proposed  by  Mr.  J.  L.  Propert,  seconded  by  Mr.  Crosse, 

"  Kesolved,  that  there  be  now  issued  and  sealed  with  the  company's  seal  a 
debenture-bond  in  favour  of  Walter  Weeks,  such  bond  bearing  date  from  the  1st 
of  October  instant,  and  payable  in  seven  years.'* 

13.  At  the  said  board  meeting  the  following  debenture-bond, 

sealed  with  the  seal  of  the  company,  was  in  pursuance  of  the 

resolution  in  par.  12  mentioned  issued  and  sent  to  the  address  of 

Walter  Weeks.    The  bond  was  signed  by  the  defendant  as  a 

director,  and  by  Owen  Bowen  as  secretary  of  the  company,  and 

the  sea]  of  the  company  was  thereto  affixed  :— 

"  Carmarthen  and  Cardigan  Eailway  Company. 
"  Mortgage  Deed,  500?. 

"  (Loan  under  the  Carmarthen  and  Cardigan  Eailway  (Deviation)  Act,  1856. 
"  No.  1.    Period,  seven  years. 

"  By  virtue  of  the  Carmarthen  and  Cardigan  Railway  (Deviation)  Act,  1856, 

"  We,  the  Carmarthen  and  Cardigan  Railway  Company,  in  consideration  of  the 
sum  of  6001.  paid  to  us  by  Walter  Weeks,  of,  &c.,  do  assign  unto  the  said 
Walter  Weeks,  his  executors,  administrators,  and  assigns,  the  undertaking  of  the 
Carmarthen  and  Cardigan  Railway,  and  all  the  tolls  and  sums  of  money  arising 
by  virtue  of  the  said  Act,  and  all  the  estate,  right,  title,  and  interest  of  the  com- 
pany in  the  same.  To  hold  unto  the  said  Walter  Weeks,  his  executors,  adminis- 
trators, and  assigns,  until  the  said  sum  of  500/.,  together  with  interest  for  the 
same  at  the  rate  of  51.  for  every  100/.  by  the  year,  be  satisfied.  The  princijtal 
sum  to  be  repaid  on  the  1st  day  of  October,  1871. 

"  Given  under  our  common  seal  tliis  5tli  day  of  October,  1864." 

There  were  annexed  to  the  said  debenture-bond  coupons  in  the 
usual  form  for  the  half-yearly  payments  of  interest  thereon  at  51. 
per  cent,  per  annum. 
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1873  I  14.  The  said  debenture-bond  was  received  at  the  address  of 
Weeks  Walter  Weeks  by  the  plaintiff,  his  executor,  who  by  letter  in- 
^ROPEET  foj^nied  the  secretary  of  the  company  of  the  death  of  Walter 
Weeks;  and  on  or  about  the  15th  of  October,  1864,  the  plaintiff 
wrote  a  letter  to  the  secretary  of  the  company,  and  received  in 
reply  thereto  the  following  letter  inclosing  the  cheque  therein 
mentioned : — 

"  Carmarthen  and  Cardigan  Eailway  Company, 
"  No.  4,  Chatham  Place,  Blackfriars, 

"  London,  17th  October,  1864. 
^'  Sir,^ — I  am  in  receipt  of  your  letter  of  the  16th  instant,  and  in  accordance 
with  your  request  now  forward  you  cheque  21.  3s.  lOc^.,  being  the  interest  from 
29th  August  to  30th  September  on  500Z.,  the  receipt  of  which  please  acknow- 
ledge in  due  coarse.  "  Owen  Bo  wen." 

15.  Neither  W^alter  Weeks  in  his  life-time  nor  the  plaintiff  after 
his  decease  had  any  notice  or  knowledge  in  fact  of  any  of  the  cir- 
cumstances attending  the  issue  or  origin  of  the  said  debenture- 
bond,  other  than  as  hereby  expressly  appears.  The  plaintiff  in 
due  course  presented  and  received  the  amount  of  the  first  coupon 
for  the  half-year's  interest  on  the  said  debenture  due  April  1st, 
1865.  But,  on  the  subsequent  coupon  being  presented  for  pay- 
ment in  October  of  that  year,  it  was  not  paid ;  and  the  plaintiff, 
in  reply  to  an  application  by  him  for  such  payment,  received  from 
the  then  secretary  of  the  company  a  letter  of  which  the  following 
is  a  copy : — ■ 

"  Carmarthen  and  Cardigan  Eailway  Company, 
"  No.  4,  Chatham  Place,  Blackfriars, 

"  London,  16th  October,  1865.  ' 
"  Sir, — In  reply  to  yours  of  the  13th  instant  regarding  the  non-payment  of 
debenture  coupon,  I  beg  to  say  that  the  company  has  at  present  no  funds,  and 
the  line  is  in  the  possession  of  the  Court  of  Chancery.  The  present  directors  are 
making  an  investigation  into  the  affairs  of  the  company;  and  until  such  is 
finished  I  cannot  say  what  course  will  be  pursued.  In  the  meantime  I  beg  the 
favour  of  your  refraining  from  legal  proceedings,  as  nothing  can  be  gained  by 
resorting  to  such.  "  Frederick  Edwards,  Secretary." 

16.  A  suit  was  instituted  against  the  company  in  October,  1864, 
by  one  Fountaine,  by  the  decree  in  which,  dated  the  14th  of 
February,  1868,  the  above-mentioned  debenture  of  the  5th  of 
October,  1864,  was  declared  void,  as  being  for  a  sum  in  excess  of 
the  borrowing  powers  of  the  company,  which  had  at  the  time  when 
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the  same  was  issued  been'  fully  exercised :  see  Fountaine  v.  Car-  1873 
martlien  By,  Co.  (1)  Weeks 
The  question,  for  the  opinion  of  the  Court  was  whether  the  -^yI'^^b.^ 
plaintiff  was,  as  executor  of  Walter  Weeks,  entitled  to  recover 
against  the  defendant  the  said  sum  of  500Z.  and  interest  thereon, 
or  either  of  the  said  sums.    No  question  of  non-joinder  was  to  be 
raised. 

Kingdon,  Q.C.  (PMlhrich  with  him),  for  the  plaintiff.  The 
power  of  the  company  to  borrow  money  on  debentures  was  by  the 
last  special  Act  limited  to  60,0O0Z.,  and  that  limit  had  already  been 
reached  at  the  time  the  transaction  in  question  took  place ;  and 
it  was  upon  that  ground  that  the  debenture  was  held  void  by  Page 
Wood,  V.C.,  in  Fountaine  s  Case.  (1)  The  500Z.  obtained  from 
Walter  Weeks  by  the  defendant,  as  a  director  of  the  company, 
having  been  so  obtained  upon  the  faith  of  a  representation  by  him 
that  the  company  had  power  under  the  Act  to  issue  a  valid  de- 
benture, when  he  must  or  ought  to  have  known  that  they  had  no 
such  power,  the  plaintiff  is  entitled  to  recover  it  back,  upon  the 
j)rinciple  laid  down  in  that  class  of  cases  of  which  Bichardson  v. 
Williamson  (2)  is  the  latest. 

Manisty,  Q.C.  {B.  E.  Turner  with  him),  for  the  defendant.  Under 
the  circumstances  stated  in  this  case,  the  defendant  has  incurred 
no  personal  liability ;  or,  at  all  events,  the  plaintiff  can  only  be 
entitled  to  nominal  damages.  The  defendant  has  been  guilty  of 
no  fraud,  nor  of  any  misrepresentation  of  fact.  The  debenture 
being  a  nullity,  the  plaintiff  is  in  no  worse  position  than  he  would 
have  been  in  if  no  debenture  at  all  had  been  given  to  him ;  in 
which  case  he  would  have  had  his  remedy  against  the  company, 
either  by  an  action  for  money  had  and  received,  or  by  a  special 
action  or  a  bill  in  equity.  If  he  had  received  a  valid  debenture, 
it  is  clear  that  he  would  only  have  had  the  security  of  the  com- 
pany. The  defendant  never  could  have  been  personally  liable. 
The  company  had  power  to  borrow  money  for  the  purpose  of 
paying  off  the  60,000Z.  debenture  stock ;  and  the  directors  bona 
fide  intended  to  exercise  that  power.  The  case  of  Bichardson  v. 
Williamson  (2)  bears  no  resemblance  to  this  case.    There,  the 

(1)  Law  Rep.  5  E(i.  316.  (2)  Law  Rep.  G  Q.  B.  27G. 
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1873      directors  had  no  power  to  borrow  money  at  all,  not  having  made 
^^^EEKs     ^  ^^^6       authorize  them  to  do  so.    Here,  the  directors  had  a 
^BOPEET     ^ig^^*      borrow  money  for  the  purpose  of  paying  off  the  old  de- 
bentures; and  Weeks  knew  the  purpose  for  which  the  money  was 
wanted. 

[HoNYMAN,  J.  The  consent  of  a  general  meeting  would  be 
necessary  to  a  re-borrowing  for  the  purpose  of  paying  off  former 
debentures ;  8  &  9  Yict.  c.  16,  s.  39.  Does  not  the  defendant 
here  impliedly  warrant  that  the  debenture  which  he  purported  to 
issue  was  beiug  issued  under  the  powers  of  the  special  Act  ?  The 
advertisement  holds  out  the  inducement  of  a  debenture  which  wall 
be  binding  on  the  company.] 

By  s.  100  of  the  general  Act  the  directors  are  relieved  from 
personal  liability  for  anything-  bona  fide  done  by  them  on  behalf 
of  the  company.  The  plaintiff's  only  remedy  is  against  the 
company:  Beattie  v.  Lord  Eliiry.  (1) 

[Keating,  J.  If  they  had  got  a  500Z.  debenture  from  Holden, 
the  directors  might,  no  doubt,  have  lawfully  issued  a  fresh  debenture 
for  that  amount  and  handed  it  to  Weeks.] 

The  30  &  31  Yict,  c.  127,  s.  26  (Railway  Companies  Act,  1867) 
enacts  that  "  money  borrowed  by  a  company  for  the  purpose  of 
paying  off,  and  duly  applied  in  paying  off,  bonds  or  mortgages  of 
the  company  given  or  made  under  the  statutory  powers  of  the 
company,  shall,  so  far  as  the  same  is  so  applied,  be  deemed  money 
borrowed  within  and  not  in  excess  of  such  statutory  powers." 

[HoNYMAN,  J.  '  If  your  argument  be  correct  that  enactment 
was  quite  unnecessary. 

Kingdon,  Q.C.  The  30  &  31  Yict.  c.  127  passed  three  years 
after  the  transaction  in  question.] 

The  mischief  to  be  provided  against  was  the  company's  having 
a  permanent  borrowed  capital  exceeding  the  statutory  limit, 

Kingdon,  Q.C,  in  reply.  The  argument  that  Weeks  would 
have  a  right  to  sue  the  company  either  for  money  had  and  received, 
or  by  special  action,  or  by  bill  in  equity,  is  altogether  a  fallacy. 
The  company  having  exhausted  their  borrowing  powers,  but  wish- 
ing to  have  them  re-created  by  a  re-issue  of  their  debentures,  the 
course  they  took  was  this, — the  directors  assumed  the  responsi- 
(1)  Law  Kep.  7  Ch.  777. 
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bility  of  doing  that  which  as  a  company  they  had  no  right  to  do.  1873 
They, — the  directors,  not  the  company, — advertise  for  loans  upon  Week! 
debenture.    The  company  was  not  in  a  situation  to  issue  deben-  pp^Qp^p^, 
tures.    The  proper  course  would  have  been  to  have  waited  until 
the  outstanding  debentures  fell  due,  and  then  to  have  bought  up 
the  old  ones  and  issued  new.    What  they  did  was  no  compliance 
with  the  bargain  between  the  directors  and  Weeks.    They  had  no 
power  to  bind  the  company  by  any  such  transaction.    Even  under 
30  &  31  Vict.  c.  127,  the  money  must  be  borrowed  for  the  purpose 
specified,  and  duly  applied  to  that  purpose.    The  defendant  has 
clearly  been  guilty  of  a  breach  of  his  v/arranty. 

Keating,  J.  The  question  is  whether  the  plaintiff  can  recover 
from  the  directors  personally  (for,  the  argument  is  the  same  as  if 
all  the  directors  were  sued)  the  500?.  paid  by  Walter  Weeks  in  his 
life- time  under  the  advertisement  issued  by  the  directors  in  August, 
1864.  That  advertisement  was  headed  "Loans  on  morti2:a2:e 
debentures and  then  it  goes  on, — "  The  directors  of  the  Car- 
marthen and  Cardigan  Eailway  Company  are  prepared  to  receive 
proposals  for  loans  on  mortgage  debentures  for  three,  five,  or 
seven  years,  in  sums  of  lOOZ.  and  upwards,  bearing  interest  at  the 
rate  of  5  per  cent,  per  annum,  payable  half-yearly,  to  replace 
loans  falling  due."  The  advertisement  is  not  addressed  to  direc- 
tors of  companies,  but  to  all  the  world ;  and  there  is  no  reason 
to  suppose  that  Weeks  would  have  assumed  that  he  was  lending 
his  money  to  a  company  which  had  exhausted  its  borrowing 
powers.  He  writes  to  offer  a  loan  of  500/.  upon  the  footing  of 
that  advertisement.  He  is  told  that  his  offer  is  accepted.  On 
the  27th  of  August  he  receives  a  letter  in  these  words,  signed 
by  the  secretary, — In  reply  to  your  application  to  lend  500Z. 
on  the  debentures  of  this  company,  I  beg  to  inform  you  that 
your  proposal  has  been  accepted ;  and,  when  you  are  prepared 
with  the  money,  the  debenture  will  be  issued  to  you."  That 
letter  was  written  in  pursuance  of  a  resolution  of  the  directors 
(one  of  whom  was  the  defendant)  of  the  IGtli  of  August;  and  it 
appears  to  me  to  be  a  statement  made  by  the  authority  of  the 
directors  and  each  of  them  to  the  lender  that,  if  he  will  lend  them 
500Z.,  they  will  issue  to  him  a  binding  debenture  of  tlio  company 
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1873  for  that  sum,  and  amounts  to  a  warranty  that  they  the  directors 
^EEKs  -^^^  power  to  do  so.  At  that  time  it  is  clear  that  they  had  no  such 
,  authority.    They  expected  to  have  power  to  do  so  at  a  future 

time ;  but  they  had  none  at  the  time :  and  the  money  was  ad- 
vanced upon  the  faith  of  their  assertion  that  they  had  it  then. 
They  had  no  authority  whatever  from  the  company  to  act  as  they 
did.  Having  given  that  assurance,  and  having  received  the  cheque 
for  500Z.  from  Walter  Weeks,  the  present  defendant  sent  the 
cheque  to  a  person  named  Holden,  who  was  the  contractor  for 
making  the  railway,  and  who  formerly  was  the  holder  of  seven 
debentures  of  the  company  for  500Z.  each,  but  which  he  had  parted 
with  more  than  twelve  months  before  to  an  insurance  company, 
the  transfer  having  been  registered  in  the  books  of  the  defendant's 
company.  The  cheque  having  been  sent  to  Holden  with  a  direction 
to  him  to  send  a  debenture  to  Weeks,  Holden,  not  having  a  deben- 
ture to  send,  puts  the  money  in  his  pocket.  In  October,  1864,  a  de- 
benture for  500?.,  signed  by  the  defendant  as  director,  pursuant  to  a 
resolution  passed  at  a  meeting  of  the  5th  of  that  month,  was  sent  to 
Walter  Weeks'  address,  and  was  received  by  the  plaintiff,  his  exe- 
cutor. So  far  as  binding  the  company  is  concerned,  that  document 
was  mere  waste-paper.  The  directors  had  no  power  to  issue  it,  and  it 
was  afterwards  held  by  the  Court  of  Chancery  to  be  absolutely  and 
ab  initio  void.  (1)  The  question  now  is,  whether  the  plaintiff  can 
make  the  directors  responsible  personally  on  their  warranty  that 
they  had  the  authority  which  they  did  not  in  fact  possess.  Mr. 
Manisty  has  argued  that,  assuming  the  debenture  to  be  void  ab 
initio,  the  money  has  been  received  by  the  company  and  they  are 
liable  for  it,  and  therefore  the  plaintiff  has  sustained  no  damage. 
The  liability  of  the  company  will  depend  upon  whether  or  not  the 
directors  had  the  authority  of  the  company  to  do  what  they  have 
done.  It  appears  to  me  that  they  had  no  such  authority.  They 
might  have  considered,  when  they  issued  the  advertisement,  which 
was  before,  the  passing  of  the  30  &  31  Vict.  c.  127,  that  they  were 
authorized  to  borrow  money  for  the  purpose  of  paying  off  bonds 
falling  due.  But  they  held  themselves  out  as  competent  to  take 
up  this  money  from  Weeks  upon  the  security  of  a  debenture,  when 
they  had  no  such  authority.  Their  warranty  consequently  is  broken, 
(1)  Fountaine  v.  Carmarthen  By.  Co.^  Law  Kep.  5  Eq.  316. 
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and  they  are  personally  liable;  and  tlie  plaintiff  is  entitled  to  1873 


HoNYMAN,  J.    I  am  of  the  same  opinion.    I  entertain  no  doubt 
whatever  that  the  defendant,  who  assumed  to  issue  the  debenture 
in  question  as  a  valid  and  binding  security,  was  guilty  of  a  breach 
of  warranty.  Some  cases  have  been  referred  to.  Willes,  J.,  deliver- 
ing the  judgment  of  the  Court  of  Exchequer  Chamber  in  Collen  v. 
Wright  (1),  says :  "  I  am  of  opinion  that  a  person  who  induces 
another  to  contract  with  him  as  the  agent  of  a  third  party,  by  an 
unqualified  assertion  of  his  being  authorized  to  act  as  such  agent, 
is  answerable  to  the  person  who  so  contracts  for  any  damages 
which  he  may  sustain  by  reason  of  the  assertion  of  authority  being 
untrue.    This  is  not  the  case  of  a  bare  misstatement  by  a  person 
not  bound  by  any  duty  to  give  information.    The  fact  that  the 
professed  agent  honestly  thinks  he  has  authority  affects  the  moral 
character  of  his  act ;  but  his  moral  innocence,  so  far  as  the  person 
whom  he  has  induced  to  contract  is  concerned,  in  no  way  aids  such 
person  or  alleviates  the  inconvenience  and  damage  which  he  sus- 
tains.   The  obligation  arising  in  such  a  case  is  well  expressed  by 
saying  that  a  person  professing  to  contract  as  agent  for  another, 
impliedly,  if  not  expressly,  undertakes  to  or  promises  the  person 
who  enters  into  such  contract  upon  the  faith  of  the  professed  agent 
being  duly  authorized,  that  the  authority  which  he  professes  to 
have  does  in  point  of  fact  exist."    That  is  followed  by  Bichardson 
V.  Williamson  (3) ;  and  I  do  not  think  that  that  rule  is  at  all  in- 
terfered with  by  Beattie  v.  Lord  Ebury.  (4)   No  doubt,  expressions 
are  to  be  found  in  the  judgment  of  Lord  Justice  Mellish  in  that  case 
which  might  at  first  sight  induce  one  to  suppose  that  he  considers 
the  rule  to  be  applicable  only  where  there  is  actual  misrepresenta- 
tion. But,  when  looked  at  more  closely,  it  will  be  found  that  what 
he  means  to  say  is,  that,  if  the  representation  is  not  a  representa- 
tion of  fact,  but  of  law,  the  rule  as  to  warranty  does  not  apply.  It 
is  not  necessary  that  the  want  of  authority  should  even  be  known 
to  the  supposed  agent.  ^Vhat  he  means  is  this, — if  one  says,  "  I 
am  authorized  by  warrant  of  attorney  to  act  for  A.  B. ;  and  here  it 


recover. 


"Weeks 

V. 

Pkopeet. 


(1)  8  E.  &  B.  647,  at  p.  657  j  27 
L.  J.  (Q.B.)  215. 


(2)  Law  Ecp.  6  Q.  B.  27G. 
(a)  Law  Eep.  7  Cli.  777. 
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1873  is  ;"  and  it  should  turn  out  that  the  instrument  contains  no  such 
Weeks  authority ;  in  that  case  the  rule  does  not  apply.  Eeferring  to 
Pkopekt  GolleuY.  Wright  {I),  he  says, — "There,  it  is  perfectly  plain  that 
the  defendant  had  made  a  misrepresentation  in  point  of  fact."  He 
then  refers  to  Richardson  v.  Williamson  (2),  upon  which  he  ob^ 
serves,—"  There,  the  plaintiff  lent  701.  to  a  building  society,  and 
received  a  receipt  signed  by  the  defendants  as  two  of  the  directors 
certifying  that  the  money  had  been  lent ;  and  then  it  turned  out 
that  in  point  of  law  they  had  no  power  to  borrow  money.  But 
then,  their  power  to  borrow  money  depended  upon  whether  they 
had  made  a  rule  to  borrow  money,  because  a  benefit  building 
society  may  receive  money,  at  any  rate  to  a  certain  amount,  on 
deposit,  if  it  has  a  rule  enabling  it  so  to  receive  money.  Therefore 
that  was  taken  as  a  representation  by  the  directors  that  they  had 
such  a  rule,  and  that  the  borrowing  was  within  the  rule,  when  in 
point  of  fact  there  was  no  such  rule  at  all."  He  then  refers  to 
Cherry  v.  Colonial  Bank  of  Australasia  (3),  and  goes  on  (4)  :  "  JSTow, 
although  I  have  found  no  case  at  law,  there  is  a  case  in  equity 
which  clearly  shews  that  the  rule  in  this  Court  is  that  a  person 
cannot  be  made  liable  for  making  a  misrepresentation  unless  it  is 
a  misrepresentation  in  point  of  fact,  and  not  merely  in  point  of 
law.  I  think  anybody  would  be  startled  if  it  was  said  that  if  you 
asked  somebody  what  was  the  law  upon  a  particular  point,  and  he 
gave  you  his  opinion  as  to  what  the  law  was,  and  you  acted  upon 
it  and  altered  your  position,  a  bill  could  be  maintained  against  him 
to  make  good  the  representation,  if  his  opinion  turned  out  to  be 
wrong.  The  case  I  refer  to  is  Rashdall  v.  Fordr  (5)  After  read- 
ing the  head-note  of  that  case,  he  proceeds :  "Now,  in  that  case,  as 
far  as  regards  there  being  a  representation  that  they  had  power 
to  bind  the  company,  there  was  as  direct  a  representation  as  could 
possibly  be  conceived.  The  plaintiff  offered  to  lend  money  to  the 
company,  and  the  company  said,  We  will  give  you  a  Lloyd's  bond 
as  security,  and  they  gave  him  a  Lloyd's  bond  as  security.  Accord- 
ing to  the  authorities,  that  was  a  representation  that  they  had 

(1)  7  E.  &  B.  701 ;  26  L.  J.  (Q.B.)  (3)  Law  Kep.  3  P.  C.  24. 
147 ;  in  error,  8  E.  &  B.  647  ;  27  L.  J.  (4)  Law  Eep.  7  Ch.  at  p.  802. 
(Q.B.)  215.  (5)  Law  Rep.  2  Eq.  750. 

(2)  Law  Eep.  6  Q.  B.  276. 
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power  to  bind  the  company  by  a  Lloyd's  bond,  but  because  as  a  1873 
matter  of  law  a  Lloyd's  bond  is  not  a  good  instrument  binding  Weeks 
upon  the  company  when  it  is  given  for  money  borrowed,  and  as  it  p^^opiRT 
was  as  much  the  business  of  the  plaintiff  as  of  the  directors  to 
know  what  the  law  was,  it  was  held  that  no  suit  could  be  main- 
tained." Taking  the  whole  of  that  together,  it  amounts  to  this, 
that  a  misrepresentation  as  to  a  matter  of  law,  which  every  man  is 
supposed  to  know,  gives  no  cause  of  action.  In  that  I  fully  agree. 
Here,  however,  the  defendant,  knowing  that  the  power  of  borrow- 
ing money  upon  debentures  had  been  fully  exercised  by  this 
company,— a  fact  which  was  unknown  to  the  person  with  whom  he 
was  dealing,— represented  that  the  directors  had  power  to  issue 
debentures  so  as  to  bind  the  company.  I  think,  therefore,  that 
the  defendant  was  guilty  of  a  breach  of  warranty.  But  it  was  in- 
sisted that  the  plaintiff  could  only  be  entitled  to  nominal  damages, 
because,  if  the  company  were  insolvent,  the  debenture  would  be 
valueless,  and  Mr.  Weeks  would  sustain  no  damage  from  not  getting 
it and,  if  solvent,  he  would  have  his  remedy  against  them.  If  Mr. 
Manisty  could  have  made  out  his  last  proposition,  I  should  have 
thought  that  might  be  so.  But  I  think  it  lay  upon  the  defendant, 
who  says  that  the  plaintiff  has  a  remedy  against  the  company, 
to  satisfy  us  that  the  fact  is  so ;  and  he  has  failed  to  satisfy  me 
that  either  Walter  Weeks  or  his  executor  could  have  had  any 
remedy  against  the  company  for  the  sum  advanced.  The  autho- 
rity given  to  the  company  by  s.  9  of  their  Act  of  incorporation, 
17  &  18  Yict.  c.  ccxviii,  was,  to  raise  a  capital  of  300,000?.,  and 
to  borrow  80,000?.  more  on  bond  or  mortgage.  By  the  sub- 
sequent Act  of  19  &  20  Vict.  e.  Ixviii,  the  capital  was  reduced 
to  200,000Z.,  and  the  borrovving  power  to  60,000?.,  and  that 
power  had  been  exercised  to  its  full  extent.  Mr.  IManisty  was 
driven  to  contend  that,  admitting  that  they  could  not  borrow 
more  money  on  debentures,  they  were  still  at  liberty  to  receive 
money  on  deposit  upon  the  terras  that  they  should  pay  off  some 
of  the  outstanding  debentures  and  then  issue  new  ones.  By  s.  3S 
of  the  general  Act  (8  &  -9  Vict.  c.  16),  the  company,  if  autho- 
rized by  their  special  Act  to  borrow  money  on  mortgage  or  bond, 
may  borrow  "  such  sums  of  money  as  shall  from  time  to  time  by 
an  order  of  a  general  meeting  of  the  company  be  authorized  to 
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1873  be  borrowed,  not  exceeding  in  tbe  whole  tlie  sum  prescribed  by  the 
Weeks  special  Act."  But  such  power  cannot  be  exercised  unless  the 
^iioPEKT  i^o^sy  so  borrowed  is  borrowed  upon  the  security  of  a  mortgage 
bond.  Sect.  39  provides  that,  "  if,  after  having  borrowed  any  part  of 
the  money  so  authorized  to  be  borrowed  on  mortgage  or  bond,  the 
company  pay  off  the  same,  it  shall  be  lawful  for  them  again  to 
borrow  the  amount  so  paid  off,  and  so  from  time  to  time  ;  but  such 
power  of  reborrowing  shall  not  be  exercised  without  the  authority 
of  a  general  meeting  of  the  company,  unless  the  money  be  so  re- 
borrowed in  order  to  pay  off  an  existing  mortgage  or  bond."  That 
at  first  sight  would  seem  to  give  some  sanction  to  "Mr.  Manisty's 
argument ;  but  its  words  may  be  satisfied  by  a  case  where,  having 
borrowed  part  of  the  sum  authorized,  the  company  are  desirous  of 
paying  it  ofP ;  and  it  certainly  gives  no  sanction  to  their  exceeding 
the  limits  of  their  borrowing  powers.  The  80  &  31  Vict.  c.  127, 
s.  26,  seems  to  confirm  the  view  I  take.  It  enacts  that  "  money 
borrowed  by  a  company  for  the  purpose  of  paying  off,  and  duly 
applied  in  paying  off,  bonds  or  mortgages  of  the  company  given  or 
made  under  the  statutory  powers  of  the  company,  shall,  so  far  as 
the  same  is  so  applied,  be  deemed  money  borrowed  within  and  not 
in  excess  of  such  statutory  powers."  That  Act  passed  about  three 
years  after  the  transaction  now  in  question ;  and  therefore  it  is 
only  useful  as  shewing  the  intention  of  the  legislature.  I  read  it 
as  a  statutory  declaration  that  if  the  money  is  not  so  applied  it  is 
an  offence  against  both  the  letter  and  the  spirit  of  the  Act.  Mr. 
Manisty  has  failed  to  satisfy  my  mind  that  the  company  are  liable 
for  this  money,  or  to  shew  any  ground  upon  which  the  damages 
should  be  cut  down.  I  therefore  think  the  plaintiff  is  entitled  to 
recover  the  5001  and  interest. 

Keating,  J*  If  it  is  in  our  discretion,  I  think  this  is  a  case  in 
which  the  plaintiff  is  entitled  to  recover  interest  by  way  of 
damages. 

Judgment  for  the  ^plaintiff. 

Attorneys  for  plaintiff :  B.  W.  CMlds  &  Batten^  for  Little, 
Woollcomhe,  &  Venning ,  Devonjoort. 
Attorney  for  defendant :  F.  C,  V.  PiJce. 
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THE  VESTRY  OP  BERMONDSEY,  Appellants;  JOHNSON,  Respondent.  ^^'"^ 

May  G. 

Metropolis  Local  Management  Amendment  Act,  1862  (25  &  26  Vict.  c.  102)  

General  Line  of  Building,  under  s.  75 — Limitation  of  Time  for  Bummons 
for  a  Penalty  or  Forfeiture,  under  s.  107. 

By  s.  75  of  the  Metropolis  Local  Management  Amendment  Act,  1862,  the 
erection,  without  the  consent  of  the  Metropolitan  Board  of  Works,  of  any  building, 
&c.,  in  any  street,  &c.,  beyond  the  general  line  of  buildings  is  prohibited,  and  it 
is  enacted  that  for  any  infringement  of  that  provision  the  vestry  or  board  may 
summon  the  offender  before  a  justice,  who  may  order  the  demolition  of  the  build- 
ing and  make  an  order  for  costs ;  and  that,  on  default  by  the  owner,  the  vestry  or 
board  may  enter  and  demolish  it.  And  s.  107  enacts  that  "  no  person  shall  be 
liable  for  the  payment  of  ^mj  penalty  or  forfeiture  under  the  recited  Acts  or  that 
Act,  for  any  offence  made  cognizable  before  a  justice,  unless  the  complaint 
respecting  such  offence  have  been  made  before  such  justice  within  six  months  next 
after  the  commission  or  discovery  of  such  offence  — 

Held,  that  this  limitation  clause  applies  only  to  the  case  of  pecuniary  penalties 
or  forfeitures,  and  not  to  offences  under  s.  75. 

Case  stated  by  a  police-magistrate  under  20  &  21  Yict.  c.  43. 

A  summons^  was  taken  out  under  the  Metropolis  Management 
Amendment  Act,  25  &  26  Vict.  c.  102,  s.  75,  charging  that 
Eobert  Johnson,  the  respondent,  did,  in  the  parish  olBermondsey, 
unlawfully  erect  a  certain  building  beyond  the  general  line  of 
buildings  in  a  street  called  Market  Place,  in  the  parish,  with- 
out the  consent  in  writing  of  the  Metropolitan  Board  of  AVorks. 
The  summons  was  dated  the  29th  of  August,  1872,  but  it 
alleged  no  specific  date  as  the  time  of  commission  of  the  alleged 
offence. 

It  was  proved  that  the  building  in  question  was  erected  in 
January,  1871 ;  and  there  was  no  evidence  of  its  coming  formally 
to  the  knowledge  of  the  vestry  till  towards  the  end  of  December 
in  that  year. 

In  January,  1872,  the  vestry  applied  to  the  superintending 
architect  to  the  Metropolitan  District  Board  of  Works  to  decide 
the  general  line  of  buildings,  but  did  not  obtain  his  decision  till 
the  6th  of  June,  1872. 

The  magistrate  was  of  opinion  that  the  general  line  so  decided 
by  the  superintending  architect  was  the  general  line  of  buildings 
in  the  street  in  question,  and  that  the  building  erected  by  the  do- 
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1873      fendant  (the  respondent)  was  a  building  within  the  meaning  of  the 
Yestry  of   Act,  and  had  been  erected  beyond  such  general  line. 
^^^^''^J^^^^^     Bat  it  was  contended  on  behalf  of  the  defendant  that,  the 
Johnson,    building  having  been  erected  so  far  back  as  January,  1871,  and 
having  been    discovered "  if  not  before,  at  least  as  far  back  as 
December  in  the  same  year,  more  than  the  six  months  had  elapsed 
within  which  complaint  respecting  such,  offence  must  be  made 
under  s.  107  of  the  same  Act  in  order  to  make  offending  parties 
liable  to  a  penalty  or  forfeiture  by  order  of  a  justice. 

It  was,  on  the  other  hand,  contended  on  behalf  of  the  vestry  that 
the  offence  was  not  completed  until  the  general  line  of  buildings 
had  been  established  by  the  decision  of  the  superintending  archi- 
tect, that  the  complaint  was  therefore  made  in  time,  and  that 
there  ought  to  be  a  conviction. 

The  magistrate, — being  much  guided  by  the  case  of  BruUon  v. 
Bi.  George,  Hanover  Square  (1),— decided  that  lapse  of  time  had 
taken  away  the  right  of  vestry  or  of  the  justice  to  demolish  or 
interfere  with  the  building  forming  the  subject  of  complaint ;  and 
he  accordingly  dismissed  the  summons. 

The  question  reserved  for  the  opinion  of  the  Court  was,  whether, 
having  regard  to  all  the  circumstances  of  the  case,  the  magistrate's 
decision  was  right  in  point  of  law,  or  whether  he  had  jurisdiction 
to  hear  and  determine  the  case  on  its  merits. 

Wills  J  Q.G.  {Nathan  with  him),  for  the  appellants.  The  first 
question  is  whether  the  limitation  clause,  s.  107,  of  the  25  &  26 
Yict.  c.  102,  applies  at  all  to  a  case  of  this  sort.  The  summons 
was  taken  out  under  s.  75,  which  enacts  that  no  building,  struc- 
ture, or  erection  shall,  without  the  consent  in  writing  of  the 
Metropolitan  Board  of  Works,  be  erected  beyond  the  general  line  of 
buildings  in  any  street,  &c.,  such  general  line  of  buildings  to  be 
decided  by  the  superintending  architect  to  the  Metropolitan  Board 
of  Works  for  the  time  being."  For  any  infringement  of  that  pro- 
vision the  vestry  or  local  board  may  summon  the  offender  before  a 
magistrate,  who  may  order  "  the  demolition  of  any  such  building 
or  erection,"  and  may  make  an  order  for  costs ;  and  on  default  the 
vestry  or  board  may  enter  and  demolish  the  offending  structure, 

(1)  Law  Eep.  13  Eq.  339. 
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and  may  recover  the  costs  thereby  incurred  "  either  by  action  at  1873 
law  or  in  a  summary  manner  before  a  justice  of  the  peace,  at  the  Vestry  op 
option  of  the  vestry  or  board,  in  manner  provided  by  s.  227  of  18  ^-^"^^^^^^^^ 
&  ±9  Yict.  c.  120,  as  to  the  recovery  of  penalties,"— that  is,  in  the  Johnson. 
manner  provided  by  11  &  12  Vict.  c.  43.  The  limitation  clause 
which  is  suggested  to  apply  to  this  case  is  s.  107  of  the  25  &  26 
Vict.  c.  102,  which  enacts  that  "  the  233rd  section  of  the  18  &  19 
Vict.  c.  120  (which  limited  the  time  for  proceeding  to  three  months)  is 
hereby  repealed ;  and  in  lieu  thereof  it  is  hereby  enacted  that  no 
person  shall  be  liable  for  the  jpayment  of  any  'penalty  or  forfeiture 
under  the  recited  Acts  or  this  Act,  or  any  bye-law  made  by  virtue 
thereof,  for  any  offence  made  cognizable  before  a  justice,  unless  the 
complaint  respecting  such  offence  have  been  made  before  such 
justice  within  six  months  next  after  the  commission  or  discovery  of 
such  offence."  "  Penalty  or  forfeiture  "  there  evidently  means  a 
pecuniary  penalty, — something  which  can  be  paid.  That  this  is 
the  meaning  is  clear  from  s.  105,  which  directs  that  all  penalties  or 
forfeitures  shall  go  and  be  paid  "  one  half  to  the  informer,  and  the 
remainder  to  the  vestry  or  district  board."  In  Brutton  v.  St.  George, 
Hanover  Square  (1),  it  was  held  that  the  six  months  limited  by  s.  107 
for  the  commencement  of  any  proceedings  for  penalties  under  the 
Act  begins  to  run  from  the  time  when  the  structure  is  discovered 
to  be  so  far  advanced  as  to  shew  the  full  extent  of  the  projection 
complained  of,  and  not  from  the  completion  of  the  building.  The 
circumstances  of  that  case,  however,  are  very  unlike  those  of  the 
present,  though  it  is  true  Malins,  V.O.,  seems  to  treat  the  thing  as 
an  offence.  But  it  was  not  necessary  to  the  decision  of  the  matter 
then  before  him  to  decide  this  point.  It  may  be  that  the  costs  may 
not  be  recoverable :  see  s.  104. 

[HoNYMAN,  J.    Your  summons  asks  for  the  demolition  of  the 
building,  and  costs.] 

"  According  to  law."  If  the  law  be  that  the  board  are  disentitled 
to  costs,  the  only  consequence  will  be  that  they  will  lose  them. 
The  magistrate  may  in  his  discretion  disallow  the  costs,  by  reason 
of  the  delay  in  complaining.  ^ 

Then,  assuming  that  the  limitation  clause  does  apply,  the 
respondent  was  not  guilty  of  any  offence  until  the  superintending 

(1)  L:iw  IJop.  in  l*:q.  'MVX 
Vor  .  VIIL  L>  N  2 
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1873       architect  to  the  metropolitan  board  had  fixed  the  "  general  line  of 
Vestry  OF  huilding and  that  was  not  done  here  until  the  6th  of  June,  1872. 
Beemondsey  rpjjg  summons,  therefore,  was  in  time. 
Johnson.       [Honyman,  J.  If  the  limitation  clause  does  not  apply,  there  will 
be  no  limitation  at  all.    The  vestry  might  take  action  at  any 
remote  period.] 

In  a  case  of  oppression  such  as  that,  the  Court  of  Chancery 
would  restrain  the  proceedings.  The  Act  was  intended  to  give  to 
vestries  and  local  boards  very  large  and  almost  despotic  powers 
for  the  preservation  of  uniformity  and  the  general  good  of  the 
district.  Before  the  passing  of  the  25  &  26  Vict.  c.  102,  there 
was  no  limitation :  s.  143  of  the  18  &  19  Yict.  c.  120  enacted  that, 
"  in  case  any  building  be  erected  contrary  to  this  enactment  [that 
is,  beyond  the  regular  line  of  building],  it  shall  be  lawful  for  the 
vestry  or  district  board  in  whose  parish  or  district  such  building 
is  situate  to  cause  the  same  to  be  demolished  or  set  back  (as  the 
case  may  require),  and  to  recover  the  expenses  incurred  by  them 
from  the  owner  of  the  premises,  in  manner  provided  by  this 
Act." 

The  respondent  did  not  appear. 


Keating,  J.  I  have  come  to  the  conclusion,  though  with  great 
reluctance,  that  the  limitation  clause  (s.  107)  of  the  25  &  26  Yict. 
c.  102,  which  imposes  a  limitation  of  six  months  "  next  after  the 
commission  or  discovery  of  such  offence  "  for  a  proceeding  before  a 
justice  "  for  the  payment  of  any  penalty  or  forfeiture  "  under  the 
Act  or  the  bye-laws,  "for  any  offence  made  cognizable  before 
such  justice,"  does  not  apply  to  the  present  case.  I  say  I  have 
arrived  at  that  conclusion  with  great  reluctance,  because  I  cannot 
help  seeing  that  it  may  be  productive  of  a  great  amount  of  oppres- 
sion, if  the  vestry  or  the  local  board  may  delay  taking  proceedings 
for  an  indefinite  time.  But  the  simple  answer  is  that  the  legisla- 
ture has  so  willed  it ;  and  we  have  nothing  to  do  but  to  direct  the 
application  of  the  rule  which  they  have  thought  fit  to  lay  down. 
The  proceeding  before  the  justice  is  more  in  the  nature  of  a  pre- 
liminary proceeding.  Whereas  the  former  statute  (18  &  19  Yict. 
c.  120)  gave  power  to  the  vestry  or  the  local  board  to  pull  down 
any  building  erected  without  consent  beyond  the  regular  line  of 
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building,  without  any  limitation  of  time,  the  legislature  seems  to  1873 
have  thought  that  hard,  and  therefore  by  s.  75  of  the  25  &  26  ~vesteyoi 
Vict.  c.  102,  requires  the  vestry  or  board  first  to  make  complaint  I^J^^^^mondse 
before  a  justice,  who  shall  summon  the  party,  and  then,  upon  proof  Johnson. 
that  an  offence  against  the  Act  has  been  committed,  shall  make  an 
order  upon  him  to  demolish  the  building,  or  so  much  thereof  as  is 
beyond  the  general  line  so  fixed  as  aforesaid,"  within  a  time  to  be 
fixed,  and  shall  make  an  order  for  costs ;  and,  in  default  of  the 
erection  complained  of  being  demolished  within  the  prescribed 
time,  the  vestry  or  board  may  enter  and  demolish  it  themselves, 
and  may  recover  the  expenses  by  them  incurred  in  so  ^  doing  in  a 
way  pointed  out.  In  this  case  a  summ.ons  was  taken  out  upon  a 
complaint  by  the  vestry  that  the  respondent  had,  without  the 
consent  in  writing  of  the  Metropolitan  Board  of  Works,  unlawfully 
erected  a  certain  penthouse  or  shed,  "  being  a  building,  structure, 
or  erection  :  beyond  the  general  line  of  building "  in  the  street, 
"  contrary  to  the  provisions  of  the  Metropolis  Management  Act, 
1855,  and  the  Metropolis  Management  Amendment  Act,  1862." 
W^hen  the  case  came  before  the  magistrate,  he  was  at  first  inclined 
to  think  that  the  limitation  clause  did  not  apply  to  this  case :  but, 
upon  being  pressed  with  the  case  of  Bmtton  v.  St.  George,  Hanover 
Square  (1),  he  decided  that  this  was  a  case  in  which  it  was  sought 
to  make  the  defendant  "  liable  for  the  payment  of  a  penalty  or 
forfeiture,"  under  the  Act,  within  s.  107.  lam,  however,  unable  to 
see  that  this  is  a  proceeding  for  a  "  penalty  or  forfeiture  "  within  that 
section.  I  think  the  magistrate  very  properly  deferred  to  the 
opinion  of  Malins,  V.O.,  and  dismissed  the  summons.  But  now  that 
the  matter  has  come  before  us,  with  every  disposition  to  give  due 
weight  to  an  opinion  expressed  by  a  judge  of  the  Court  of  Chancery, 
I  am  unable  to  give  my  assent  to  the  view  of  the  Vice-Chancellor 
in  that  case.  There,  the  vestry  had  proceeded  against  the  builder, 
and  not  against  the  owner,  and  the  summons  was  not  issued  until 
after  the  work  was  completed,  and  more  than  six  months  after  the 
structure  had  been  discovered  to  be  so  far  advanced  as  to  shew  the 
full  extent  of  the  projection  complained  of.  Vice-Chancellor  Malins 
decided  against  the  vestry.  But  I  find  that,  although  it  was 
brought  to  his  notice  that  s.  107  did  not  apply  to  the  case,  he  did 
(1)  Law  Kcp.  13  Eq.  339. 
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1873      not  in  his  judgment  take  any  notice  of  tliat  argument.  Having 
Vestey  of  decided  the  real  point  in  the  case,  he  does  go  on  to  the  other  ques- 
Bermondsey  ^jQjj     ^  way  which  shews  that  he  assumed  s.  107  to  be  applicable. 
Johnson.    In  differing  from  that  impression,  therefore,  we  cannot  be  said  to 
overrule  a  decision  by  which  we  might  otherwise  have  felt  our- 
selves bound.    It  seems  to  me  that  this  case  cannot  be  brought 
within  the  words  of  s.  107,  though  I  may  say  I  should  have  been . 
by  no  means  dissatisfied  if  I  could  have  come  to  the  conclusion 
that  it  did.    The  case  must  therefore  go  back  to  the  magistrate  in 
order  that  the  summons  may  be  heard  on  its  merits.  I  much  regret 
that  we  have  not  had  the  advantage  of  heariug  what  could  have 
been  urged  by  counsel  on  behalf  of  the  respondent. 

HoNYMAN,  J.  I  agree  in  the  result  to  which  my  Brother 
Keating  has  come,  and  I  also'  share  with  him  the  reluctance  with 
which  I  arrive  at  it.  It  may  be  the  means  of  working  considerable 
injustice ;  and  it  is  much  to  be  regretted  that  Mr.  Johnson  did  not 
instruct  counsel.  The  ground  of  my  decision  is  that  the  power 
given  to  the  vestry  by  s.  143  of  the  18  &  19  Vict.  c.  120,  to  demo- 
lish any  building  erected  beyond  the  general  line  of  buildings  in 
any  street,  &c.,  clearly  was  not  a  penalty  or  forfeiture  within  s.  223 
of  that  Act ;  and  that  s.  107  of  the  25  &  26  Vict.  c.  102  must 
receive  the  same  construction  as  s.  143  of  the  former  Act,  and  be 
equally  applied  to  pecuniary  penalties  only.  I  also  agree  with  my 
Brother  Keating  that,  if  we  had  found  a  deliberate  expression  of 
opinion  by  Yice-Chancellor  Malins  on  the  subject,  we  ought  to 
have  hesitated  long  before  we  came  to  a  contrary  conclusion.  The 
case  must  go  back  to  the  magistrate.  With  regard  to  whether  or 
not  the  vestry  would  be  entitled  to  costs,  I  decline  to  express  any 
opinion. 

Case  remiUed. 

Attorney  for  appellants :  B.  G.  Wilkinson. 
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TUTILL  V.  THE  WEST  HAM  LOCAL  BOARD  OF  HEALTH.  1873 

West  Ham  Local  Board  of  Health  Act,  1867  (30  Vict.  c.  IvL),  s.  15— Ojpen   

Ditches  at  Eoadside. 

By  s.  15  of  a  local  Act,  the  local  board  were  directed  to  cause  offensive  ditches 
to  be  cleansed,  covered,  or  filled  up ;  and  s.  16  impowered  them  to  "  cause  the 
ditches  at  the  sides  of  or  across  public  roads  and  byeways  and  public  footways  to 
be  filled  up,  and  to  substitute  pipe  or  other  drains  alongside  or  across  such  roads," 
&c. ;  and  enacted  that  "  the  surface  of  land  gained  by  filling  up  such  ditches 
might,  if  the  local  board  so  thought  fit  and  directed,  be  thrown  into  such  roads  and 
ways  and  be  repairable  as  part  thereof,  and  be  under  the  control  of  the  local  board." 

Adjoining  a  highway  within  the  district  was  a  strip  of  land  9  feet  in  width  next 
to  the  plaintiff's  inclosed  land,  and  separated  from  the  highway  by  a  line  of  posts 
and  rails.  This  strip  of  land  comprised  1  foot  of  greensward  on  the  outer  edge  (in 
which  the  posts  were  fixed),  a  five-foot  ditch,  and  3  feet  of  greensward  next  to  the 
plaintiff's  inclosed  land.  A  similar  strip  extended  along  the  front  of  the  adjoining 
property,  with  similar  posts  and  rails,  but  no  ditch.  The  posts  and  rails  were  put 
up  about  forty  years  ago,  and  had  been  usually  repaired  by  the  plaintiff  and  the  ■ 
form,er  owners  of  his  property,  but  on  two  or  three  occasions  the  surveyor  of  the  ■ 
highways  and  the  local  board  had  repaired  them,  without,  however,  the  plaintiff"'s- 
knowledge.    The  board  removed  the  posts  and  rails  and  covered  the  ditch. 

Upon  a  special  case,  reserving  power  to  the  Court  to  draw  such  inferences  as  a 
jury  might  have  drawn  : — 

Held,  that  s.  16  of  the  local  Act  did  not  justify  the  board  in  doing  as  they 
did. 

Action  to  recover  damages  for  an  alleged  trespass.  The 
following  case  was  under  a  judge's  order  stated  by  an  arbitrator, 
without  pleadings,  for  the  opinion  of  the  Court : — 

1.  Before  and  at  the  time  of  the  alleged  trespass  hereinafter 
mentioned,  the  plaintiff  was  possessed  of  a  close  of  land  in  the  dis- 
trict of  West  Ham,  in  the  county  of  Essex.  The  close  was  and  is 
bounded  on  the  west  by  a  public  road  called  Upton  Lane  in  the 
said  district. 

2.  The  land  of  the  plaintiff  before  and  at  the  time  of  the 
alleged  trespass  was  and  still  is  inclosed  by  a  close  fence  eight  feet 
in  height.  Outside  this  fencing,  and  between  it  and  the  metalled 
roadway  of  Upton  Lane,  was  a  strip  of  land  averaging  nine  feet  in 
width,  and  separated  from  the  roadway  by  wooden  posts  about  two 
feet  in  height,  with  rails  along  the  top  (as  shewn  in  the  plan) 
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where  the  strip  extends  in  length  from  B.  to  B.  (1)  In  this  strip 
of  land  was  a  ditch  of  the  average  width  of  five  feet.  Three  feet 
in  width  of  the  strip  was  occupied  by  the  bank  of  the  ditch  which 
was  on  the  east  side  of  the  ditch  next  to  the  high  fence,  and  was 
covered  with  grass  ;  and  the  remaining  one  foot  of  the  strip  was  on 
the  west  side  of  the  ditch  next  to  the  posts  and  rails,  and  was  like- 
wise covered  with  grass.  The  said  posts  and  rails  abutted  on  the 
roadway.  The  ditch  was  the  only  means  of  draining  Upton  Lane, 
there  being  no  ditch  on  the  other  side.  Before  and  at  the  time  of 
the  alleged  trespass  there  were  remains  or  stumps  of  two  old  posts 
at  A.  and  A.  on  the  plan ;  and  the  plaintiff  claimed  and  still  claims 
the  whole  strip  of  land  within  A.  A.  and  B.  B.,  including  the  ditch 
and  posts  and  rails.  The  strip  of  land  is  open  to  the  roadway 
except  as  divided  by  the  posts  and  rails. 

3.  The  ditch,  bank,  posts,  and  rails  had  existed  as  above 
described  for  forty  years ;  and  during  that  time  the  plaintiff 
and  his  predecessors  in  title  had  been  in  possession  of  the  close 
of  land,  and  had  from  time  to  time  repaired  the  posts  and  rails. 
They  had  also  been  repaired  during  the  said  period  two  or  three 
times  by  the  surveyor  of  highways  for  the  district,  and  once,  twelve 
years  since,  by  the  defendants ;  but  there  was  no  evidence  to  shew 
that  the  plaintiff  or  his  predecessors  in  title  knew  of  the  repairs 
having  been  done  either  by  the  surveyor  of  highways  or  by  the 
defendants. 

4.  Before  and  at  the  time  of  the  alleged  trespass  there  were  and 
still  are  standing  from  the  southern  point  B.  to  C.  on  the  plan 
wooden  posts,  about  3  feet  6  inches  in  height,  with  an  iron  railing 
from  one  to  the  other,  fronting  the  land  of  an  adjoining  owner. 

5.  The  defendants  are  the  local  board  of  health  for  the  district 
of  West  Ham  mentioned  in  the  Act  of  Parliament  30  Vict.  c.  Ivi. ; 
and  by  s.  16  of  that  Act  it  is  enacted  that  **the  local  board,  when 


(1)  It  appeared  from  the  plan  an- 
nexed to  the  case  that  there  was  no 
footway  on  the  side  of  the  road  on 
which  the  ditch  was.  The  space  be- 
tween the  letters  B.  B.  embraced  the 
whole  frontage  of  the  plaintiff's  land. 
From  B.  to  0.  was  a  similar  strip  of 
land  fronting  the  estate  of  the  adjoining 


owner,  where  no  ditch  existed,  but 
where  the  posts  and  rails  remained. 
The  space  between  A.  and  A.  on  the 
plan  (which  was  without  posts  and 
rails,  though  there  were  indications  of 
posts  having  been  there)  seemed  to  have 
been  thrown  into  the  highwav. 
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they  think  fit,  may  cause  the  ditches  at  the  sides  of  or  across  1873 
public  roads  and  bye  ways  and  public  footpaths  to  be  filled  up,  and  Tutill 
to  substitute  pipe  or  other  drains  alongside  or  across  such  roads  and  "vvest^^Ham 
ways,  with  appropriate  shoots  and  means  of  conveying  water  from  ^^^^^^^ 
such  roads  and  ways  thereunto,  and  from  time  to  time  to  repair 
and  amend  the  same  ;  and  the  surface  of  land  gained  by  filling  up 
such  ditches  may,  if  the  local  board  so  think  fit  and  direct,  be 
thrown  into  such  roads  and  ways  and  be  repairable  as  part  thereof, 
and  be  under  the  control  of  the  local  board." 

6.  The  defendants,  intending  to  act  under  the  provisions  of  that 
Act,  on  or  about  the  1st  of  February,  1869,  caused  the  ditch 
to  be  filled  up  and  the  wooden  posts  and  rails  to  be  removed, 
and  directed  that  the  surface  of  the  land  gained  by  filling  up  the 
ditch  should  be  thrown  into  Upton  Lane.  Before  filling  up  the 
ditch  they  caused  to  be  laid  down  9-inch  drain-pipes  in  the  bed  of 
the  ditch  from  the  point  D.  to  join  a  then-existing  brick  drain  at 
or  near  the  northern  point  B.  These  pipes  also  communicated 
with  pther  drain-pipes  laid  across  the  road  from  D. 

7.  Afterwards,  the  plaintiff  caused  to  be  erected  other  posts  and 
Tails  on  the  site  of  those  which  had  been  removed:  but  the 
defendants,  on  or  about  the  14th  of  May,  1869,  caused  these  posts 
and  rails  also  to  be  removed. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendants  were  justified  in  causing  the  ditch  to  be  filled  up  and 
the  posts  and  rails  to  be  removed. 

If  the  Court  should  be  of  opinion  in  the  affirmative,  judgment 
was  to  be  entered  for  the  defendants,  with  costs.  If  the  Court 
should  be  of  opinion  in  the  negative,  judgment  was  to  be  entered 
for  the  plaintiff  for  5Z.  as  damages,  with  costs. 

The  Court  was  to  be  at  liberty  to  draw  any  inferences  of  fact 
which  a  jury  ought  to  have  drawn  or  found,  and  was  also  to  have 
the  power  of  granting  all  usual  certificates. 

Bay,  Q.C,  (Lanyon  with  him),  for  the  plaintiff.  The  question 
arises  upon  s.  16  of  the  Local  Board  of  Health  Act  for  West  Ham 
(30  Vict.  c.  Ivi.),  set  out  in  the  case,  which  authorizes  the  local 
board  to  cause  the  ditches  "  at  the  sides  of  or  across  public  roads 
and  bye-ways  and  public  footpaths  "  to  be  filled  up,  and  to  sub- 
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stitute  pipe  or  other  drains.  This,  it  is  submitted,  means  such 
ditches  as  are  immediately  adjacent  to  and  not  separated  from  the 
highway ;  not  such  as  are  within  the  inclosure  of  the  adjoining 
owner.  The  case  is  not  very  clearly  stated  as  regards  the  question 
of  ownership ;  but  the  presumption  would  be  that  the  strip  of  land 
belonged  to  the  adjoining  owner :  Grose  v.  West.  (1) 

[HoNYMAN,  J.  As  between  the  adjoining  owner  and  the  lord  of 
the  manor.] 

In  Steel  v.  PrieJceti  (2),  Abbott,  CJ.,  ruled  that  the  presumption 
was,  that  the  waste  land  which  adjoins  a  road  belongs  to  the  owner 
of  the  adjoining  freehold,  and  not  to  the  lord  of  the  manor.  Such 
being  the  presumption  of  law,  it  was  for  the  defendants  to  make- 
out  a  dedication  to  the  public. 

[Keating.  J.    Is  not  that  rebutted  by  the  posts  and  rails  ? 

HoNYMAN,  J.,  referred  to  Begr.  v.  United  Kingdom  Mectric  Tele- 
grajfli  Co.  (3),  where  Crompton,  J.,  says,  that,  "  prima  facie,  the 
high  road  is  not  confined  to  the  metalled  part,  but  extends  to  the 
fences  or  boundaries  of  the  said  high  road."] 

That  leaves  untouched  the  question  what  is  the  fence  or  boun- 
dary of  the  high  road.  The  plan  shews  that  here  it  is  the  posts 
and  rails. 

Prentice,  Q.C.  (H.  Tindal  Athinson  with  him),  for  the  defendants.. 
It  is  not  contended  that  the  soil  of  this  ditch  may  not  be  presumed 
to  be  the  property  of  the  plaintiff.  If  it  had  formed  part  of  the 
highway,  it  would  not  have  been  necessary  to  pray  in  aid  the  Act  of 
Parliament  to  justify  the  board  in  dealing  with  it.  It  may  also  be 
conceded  that,  if  there  be  a  strip  of  land  (belonging  to  the  adjoining 
freeholder)  between  the  highway  and  the  ditch,  the  provision  in 
question  would  not  apply.  The  object  was  to  enable  the  board  io 
remove  or  prevent  nuisances. 

[Keating,  J.  The  case  of  a  nuisance  is  provided  for  by  the 
next  preceding  section.  If  the  posts  and  rails  were  put  up  by 
the  plaintiff  or  those  under  whom  he  claims,  and  have  sub- 
stantially been  maintained^by  them  ever  since,  would  you  contend 
that  this  was  a  ditch  ^'at  the  side  of  the  public  road"  withia 
s.  15  ?] 

(1)  7  Taunt.  89.  (2)  2  Stark.  463. 

(3)  31  L.  J.  (M.C.)  166,  169. 
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Yes.  The  strip  of  greensward  between  the  ditch  and  the  roadway 
is  merely  the  bank  of  the  ditch. 

[Keating,  J.  But  for  the  posts  and  rails  I  should  have  had  no 
difficulty  in  assenting  to  your  argument.] 

The  posts  and  rails  are  there  merely  to  prevent  persons  passing 
along  the  road  from  falling  into  the  ditch.  Between  A.  and  A., 
where  the  ditch  had  ceased  to  exist,  the  posts  and  rails  had  been 
removed.  The  narrow  green  strip  between  the  ditch  and  the  road- 
way is  either  part  of  the  road  or  part  of  the  ditch. 

[HoNYMAN,  J.  If  the  strip  of  green  between  the  road  and  the 
ditch  is  to  be  taken  as  part  of  the  ditch,  would  you  say  that  the 
3-foot  strip  between  the  ditch  and  the  8-foot  fence  was  part  of 
the  ditch  ?  The  arbitrator  does  not  treat  the  strip  on  either  side 
^s  part  of  the  ditch.] 

It  is  not  found  that  the  posts  and  rails  were  put  up  by  the  plain- 
tiff or  his  predecessors  in  title.  All  is  left  to  inference :  and  the 
fair  inference  from  the  whole  of  the  case  is  that  the  whole  space  at 
.all  events  up  to  the  ditch  was  part  of  the  highway. 

Bay,  Q.C.y  w^as  not  called  upon  to  reply. 
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Keating,  J.  This  case  is  involved  in  some  difficulty  from  the 
imperfect  findings  of  the  arbitrator.  We  are  left  to  draw  the  best 
ioiferences  we  can  from  the  facts  as  found.  The  defendants  claim 
ihe  right  to  fill  up  the  ditch  in  question  under  the  powers  of  s.  16 
of  the  West  Ham  Local  Board  of  Health  Act,  30  Vict.  c.  Ivi., 
which  enacts  that  "  the  local  board,  when  they  think  fit,  may  cause 
the  ditches  at  the  sides  of  or  across  public  roads  and  bye- ways  and 
public  footways  to  be  filled  up,  and  to  substitute  pipe  or  other 
drains  alongside  or  across  such  roads  and  ways,  with  appropriate 
shoots  and  means  of  conveying  water  from  such  roads  and  ways 
thereunto,  and  from  time  to  time  to  repair  and  amend  the  same ; 
and  the  surface  of  land  gained  by  filling  up  such  ditches  may,  if 
the  local  board  so  think  fit  and  direct,  be  thrown  into  such  roads 
and  ways,  and  be  repairable  as  part  thereof,  and  be  under  the  con- 
trol of  the  local  board."  ,  The  simple  question,  therefore,  is,  whether 
the  ditch  in  question  was  a  ditch  '*at  the  side  of"  Upton  Lane* 
within  the  meaning  of  that  section.  It  appears  from  the  case  as 
fitated  that  between  the  metalled  part  of  the  lane  and  the  ditch 
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1873  there  was  a  fence  consisting  of  posts  and  rails  two  feet  high,  then  a 
ToTiLL  small  strip  of  greensward  averaging  a  foot  in  width,  then  the  ditch 
West  Ham  question,  of  the  average  width  of  five  feet,  which  was  divided 
:^AED  OP  from  the  plaintiff's  inclosed  estate  by  another  strip  of  greensward 
about  three  feet  wide.  The  difficulty  I  feel  in  holding  this  to  be  a 
ditch  "  at  the  side  of  the  public  road  "  is,  the  existence  of  the  posts 
and  rails,  continued  as  shewn  in  the  plan  in  front  of  the  adjoining 
property  from  B.  to  C.  If  it  had  clearly  appeared  that  these  posts 
and  rails  had  originally  been  put  up  by  the  surveyor  of  the  high- 
ways merely  for  the  purpose  of  protecting  persons  passing  along 
the  road,  I  should  have  had  no  difficulty  in  giving  to  the  16tli 
section  the  construction  contended  for  by  Mr.  Prentice.  But  the 
case  shews  that  the  posts  and  rails  had  existed  for  about  forty 
years,  and  that  they  had  from  time  to  time  been  repaired  by  the 
owner  of  the  adjoining  land,  though  the  surveyor  of  the  highways 
had  on  two  or  three  occasions  (without  the  knowledge  of  the  owner) 
done  some  repairs  to  them,— the  repair  by  the  former,  it  would 
seem,  being  habitual,  by  the  latter  occasional.  The  defendants,  it 
is  conceded,  could  not  exercise  the  powers  they  claimed  to  exercise 
under  s.  16  of  the  statute  without  removing  the  posts  and  rails ; 
and  they  have  done  so.  It  appears  to  me  that  this  was  not  a  ditch 
within  the  contemplation  of  that  section.  It  manifestly  contem- 
plated open  ditches  lying  by  the  side  of  the  road,  not  separated 
from  it  by  any  fence  or  land  belonging  to  the  adjoining  owner,  and 
which  could  be  filled  up  without  interfering  with  or  trespassing 
upon  private  property.  It  is  not  an  immaterial  fact  that  a  similar 
fence  was  continued  along  the  front  of  the  adjoining  land.  That 
fact  tends  to  strengthen  the  inference  that  it  was  originally  put  up 
by  the  owner  of  the  land.  If  so,  the  local  authorities  clearly  had 
no  right  to.  interfere  with  it.  If  tlie  ditch  had  been  a  nuisance,  it 
would  have  come  within  s.  15.  But,  for  the  reasons  I  have  stated 
upon  the  best  construction  I  can  put  upon  the  imperfect  statements 
of  this  case,  1  am  of  opinion  that  the  act  of  the  defendants  was  not 
justified  under  s.  16,  and  therefore  that  the  plaintiff  is  entitled  to 
judgment. 

HoNYMAN,  J.    I  entirely  agree.    The  only  justification  the 
defendants  could  have  for  the  trespass  complained  of  is,  that  their 
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act  was  authorized  by  s.  16  of  the  local  Act.  That  section  impowers  1873 

them  to  fill  up  and  add  to  the  highway  any  open  ditch  at  the  side  tutill 

thereof,  but  not  to  take  from  the  adjoining  owner  a  strip  of  land,      "West  Ham 

whether  one  foot  or  ten  feet  wide  is  immaterial, — between  the    Boaud  of 

Health. 

highway  and  the  ditch.  To  enable  the  local  board  to  act  under 
that  section,  the  ditch  must  be  one  which  adjoins  the  road.  If,  as 
Mr.  Prentice  urged,  the  greensward  adjoining  the  road  was  either 
part  of  the  road  or  part  of  the  ditch,  it  lay  on  the  defendants  to 
make  that  out.  Sitting  here  as  a  jury,  and  drawing  the  best  infer- 
ence I  can  from  the  facts  stated,  the  onus  being  on  the  defendants, 
they  cannot  complain  if  the  inference  I  draw  from  those  facts  is 
against  them.  The  arbitrator's  statement  shews  that  there  is  no  pre- 
tence for  saying  that  the  strip  of  land  in  which  the  posts  stood  was 
part  of  the  ditch.  It  is  equally  clear  that  it  did  not  form  part  of  the 
highway.  If  the  posts  and  rails  had  been  shewn  to  have  been  put 
up  by  the  surveyor  of  the  highways,  I  agree  that  that  might  have 
shewn  it  part  of  the  highway  :  but  the  finding  negatives  that ;  they 
had:  been  up  about  forty  years,  and  repaired  by  the  owners  of  the 
adjoining  land,  except  upon  two  or  three  occasions  when  the  sur- 
veyor, without  the  knowledge  of  the  owner,  repaired  them.  The 
plaintiff's  case  is  strengthened  by  the  continuance  of  the  posts  and 
rails  (though  without  the  ditch)  from  B.  to  C.  The  arbitrator  does 
not  state  under  what  circumstances  the  posts  from  A.  to  A.  had  been 
removed.  The  case  seems  to  me  to  resemble  Doe  d.  Barrett  v. 
Kemp  (1),  as  to  the  presumption  of  ownership.  The  statements  in 
the  case  clearly  repel  any  presumption  that  this  strip  of  land  ever 
was  part  of  the  highway. 

Judgmen  t  for  the  plaintiff. 

Attorneys  for  plaintiff :  Mills  &  LocJiyer. 
Attorneys  for  defendants  :  Wilson  c&  Son. 

(1)  2  Biiig.  N.  C.  102. 
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1873  GIBBS  V.  CRUIKSHANK  and  Others. 

May  27.      JRejplevi7i — Judgment  recovered — Special  Damage — Trespass  to  Land — Mortgagor 

and  Mortgagee. 

Certain  premises  were  let  to  tlie  plaintiff  by  P.,  who  had  previously  mortgaged 
them  to  the  defendants,  the  trustees  of  a  benefit  building  society,  to  secure 
payment  of  subscriptions,  &c.,  which  might  become  due  from  him  to  the 
society.  The  mortgage  deed  gave  power  to  the  defendants  to  distrain  the  goods  of 
P.,  on  the  premises  for  arrears  of  subscriptions  due  to  the  society,  as  for  rent  due 
on  a  demise.  The  defendants  distrained  on  the  premises  for  subscriptions  due 
from  P.,  and  seized  the  plaintiff's  goods.  The  plaintiff  replevied  the  goods,  and 
recovered  in  the  action  of  replevin,  in  the  county  court,  as  damages,  the  amount 
of  the  expenses  of  the  replevin  bond.  Having  sustained  further  consequential 
damages  by  reason  of  the  seizure  of  his  goods,  he  subsequently  brought  an  action 
of  trespass  in  the  superior  Court,  to  recover  these  damages,  and  also  in  respect  of 
the  trespass  to  the  land  : — 

Seld^  that  the  j  udgment  in  replevin  was  a  bar  to  the  action  in  respect  of  trespass  to 
the  goods,  inasmuch  as  the  special  damage  was  recoverable  in  the  action  of  replevin. 

And,  with  respect  to  the  trespass  to  the  land,  that  the  judgment  in  replevin 
was  no  bar  to  the  action  ;  but  that  the  defendants  were  entitled  to  the  verdict  on  a 
I-)lea  of  not  possessed,  inasmuch  as  they  had  done  no  act  to  recognize  the  plaintiff 
as  a  tenant. 


Declaration  for  breaking  and  entering  the  plaintiff's  shop  and 
dwelling-house,  and  removing  fixtures  and  goods  of  the  plaintiff 
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therein,  whereby  the  plaintiff  was  prevented  and  hindered  from  1873 
carrying  on  his  business,  and  was  believed  by  divers  customers  of  gibbs 
the  plaintiff's  to  be  incapable  of  carrying  on  his  business  by  reason  cp^uirsha 
of  poverty  and  embarrassed  circumstances  and  to  be  insolvent,  and 
was  put  to  expenses  in  and  about  replevying  his  said  goods,  &c. 

Second  count,  for  seizing  and  impounding  plaintiff's  goods. 

Pleas :  1.  Not  guilty.  2  and  3.  As  to  the  shop  and  dwell- 
ing-house and  as  to  the  goods  and  fixtures,  not  possessed.  4.  As 
to  the  declaration,  so  far  as  relates  to  the  goods  mentioned  in  the 
first  count  and  the  goods  mentioned  in  the  second  count,  that  the 
plaintiff,  after  the  accruing  of  the  said  causes  of  action,  brought  an 
action  of  replevin  against  the  defendants  in  the  county  court 
of  Middlesex  holden  at  Brentford,  then  having  jurisdiction  in  that 
behalf,  and  therein  claimed  50?.  for  damages  sustained  by  the 
plaintiff,  and  such  proceedings  were  had  in  the  said  action  that 
afterwards  and  before  this  suit,  on  the  9th  of  August,  1872,  by  the 
judgment  of  the  said  court,  the  plaintiff  recovered  against  the 
defendants  21.  8s.  Qd.  for  damages  adjudged  by  the  said  court  in 
the  said  action  to  the  plaintiff,  as  by  the  record  thereof  yet  remain- 
iog  in  the  said  county  court  more  fully  appears ;  which  said  judg- 
ment still  remains  in  force  and  not  reversed  or  annulled,  and  which 
said  action  was  so  brought,  and  which  said  judgment  was  so 
recovered,  and  which  said  damages  were  so  awarded  and  adjudged 
to  the  plaintiff  for  and  in  respect  of  the  same  identical  causes  of 
action  herein  pleaded  to. 

Issues,  and  demurrer  to  the  4th  plea.  v 
Joinder  in  demurrer. 

At  the  trial  which  took  place  before  Denman,  J.,  at  the  Middle- 
sex sittings  after  Hilary  Term,  the  following  facts  were  proved  : 
The  defendants  were  trustees  of  a  building  society,  called  the 
Temperance  Permanent  Benefit  Building  Society.  The  acts  com- 
plained of  in  the  declaration  had  been  done  by  the  defendants  in 
the  alleged  exercise  of  a  power  of  distress  contained  in  an  indenture 
of  mortgage,  dated  the  17th  of  December,  1868,  and  made  between 
Thomas  Parsons  of  the  one  part  and  the  trustees  of  the  society 
of  the  other  part,  whereby  Thomas  Parsons  assigned  to  the  trus- 
tees the  premif^es  mentioned  in  the  declaration,  for  a  term  of 
years,  by  way  of  mortgage,  for  securing  the  payment  by  Parsons 
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1873  of  a  sum  of  541 Z.,  and  all  fines,  interest,  and  other  sums  which 
GiBBs  might  become  payable  by  Parsons  to  the  society.  It  was  pro- 
DiKSHANK  ^^^^^  mortgage  deed  that  if  three  of  the  monthly  subscrip- 

tions therein  provided  for  should  be  in  arrear  and  unpaid  the 
trustees  might  distrain  for  the  amount  of  any  monthly  subscrip- 
tions and  fines  which  should  be  in  arrear  and  unpaid,  as  for  rent  in 
arrear  upon  a  common  demise. 

Parsons,  the  mortgagor,  being  in  possession  of  the  premises  sub- 
sequently to  the  mortgage,  let  the  same  to  the  plaintiff  for  a 
term  of  three  years,  without  the  consent  or  knowledge  of  the 
defendants. 

More  than  three  of  the  monthly  subscriptions  provided  for  by 
the  mortgage  deed  being  in  arrear,  the  defendants  caused  a  distress 
to  be  made  upon  the  premises,  of  which  plaintiff  was  then  in  pos- 
session, and  seized  goods  of  the  plaintiff  therein.  There  was  no 
evidence  of  any  taking  of  fixtures. 

The  plaintiff  brought  an  action  of  replevin  for  the  goods  in  the 
county  court,  and  recovered  judgment  therein,  as  mentioned  in  the 
4th  plea,  for  the  expenses  of  the  replevin  bond.  There  was  an 
appeal  from  the  county  court  to  the  Queen's  Bench,  which  dis- 
missed the  appeal  on  the  ground  that  the  clause  of  distress  in  the 
mortgage  deed  gave  no  right  to  distrain  as  for  rent  due  against 
the  plaintiff. 

On  these  facts,  it  was  contended  on  behalf  of  the  defendants, 
that  the  judgment  in  the  action  of  replevin  was  a  bar  to  the  action 
both  in  respect  of  the  trespass  to  the  goods  and  that  to  the  land ; 
and  further,  that,  with  respect  to  the  trespass  to  the  land,  the  de- 
fendants were  entitled  to  a  verdict  on  the  plea  of  not  possessed. 

The  verdict  was  entered  for  the  defendants,  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  for  himself. 

The  jury  were  requested,  with  a  view  to  the  possibility  of  the 
verdict  being  ultimately  entered  for  the  plaintiff,  to  assess  the 
damages  separately  with  respect  to  the  trespasses  to  the  land  and 
the  goods,  and  they  accordingly  gave  the  sum  of  20Z.  with  respect 
to  each. 

A  rule  nisi  was  obtained  to  enter  a  verdict  for  the  plaintiff  on  the 
first  count  of  the  declaration  for  207.,  and  on  the  second  count  for 
201.  non  obstante  veredicto,  pursuant  to  the  leave  reserved,  on  tlie 
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ground  that  the  plaintiff  was  entitled  to  damages  in  respect  of  the  1873 
goods,  although  he  had  recovered  in  replevin,  and  in  respect  of  the  Gibbs 
trespass  to  the  land,  on  the  ground  that  the  plaintiff  was  in  lawful  Qj^^^g^^ 
possession  and  his  right  thereto  was  undetermined. 

The  demurrer  came  on  for  argument  together  with  the  motion. 

Herschell,  Q.C.,  and  Murphy,  shewed  cause,  and  supported  the 
plea.  The  recovery  in  replevin  is  a  bar  to  the  action  in  respect  of 
the  trespass  to  the  goods :  Com.  Dig.  Action,  K.  3 ;  Fease  v. 
Chaytor.  (1)  The  recovery  in  replevin  is  also  a  bar  to  the  action 
of  trespass  to  the  land.  That  trespass  is  merely  incidental  to  the 
distress ;  and  the  plaintiff,  having  chosen  to  proceed  for  the  wrongful 
distress  by  replevin,  has  waived  the  trespass  to  the  land,  and 
cannot  now  harass  the  defendants  by  a  second  action  for  what  is 
substantially  only  part  of  the  same  cause  of  action.  (2)  Moreover, 
the  defendants  are  clearly  entitled  to  a  verdict  on  not  possessed  as 
to  the  land.  The  defendants  were  mortgagees  of  the  premises,  and 
default  was  made  by  the  mortgagor  under  the  mortgage.  The 
plaintiff  was  let  in  by  the  mortgagor,  subsequently  to  the  mortgage, 
and  the  defendants,  who  had  done  nothing  to  recognize  him  as  a 
tenant,  were  clearly  entitled  to  treat  him  as  a  mere  tort  feasor. 

[They  cited  Koscoe  on  Keal  Actions,  p.  642.] 

Bussell,  Q.G.,  and  Foard,  supported  the  rule  and  the  demurrer. 
The  previous  action  of  replevin  cannot  be  a  bar  to  the  action  of 
trespass  to  the  land,  because  in  replevin  no  damages  can  be 
recovered  in  respect  of  the  trespass  to  the  land.  The  cause  of 
action  is  entirely  different.  Moreover,  there  must  be  taken  to 
have  been  a  substantial  trespass  to  the  land  here  beyond  what 
was  incidental  merely  to  the  taking  of  the  distress,  as  the  jury 
have  awarded  a  separate  amount  of  201.  in  respect  of  it. 

With  respect  to  the  trespass  to  the  goods,  the  plea  of  judgment 
recovered  in  replevin  is  no  bar  to  this  action.  It  must  be  taken, 
from  the  damages  awarded,  that  there  were  special  damages  con- 

(1)  1  B.  &  S.  658;  32  L.  J.  (M.  C.)  parties  that  the  question  how  far  the 
121.                                     .  judgment  in  re})levin  was  a  bar  to  the 

(2)  It  will  be  observed  that  the  4th  action  for  trespass  to  the  land  should 
plea  was  only  pleaded  to  the  action  be  open  on  the  rule,  and  that  any 
so  far  as  it  concerned  the  trespass  to  necessary  amendments  might  be  made, 
the  goods  ;  but  it  was  agreed  by  the 
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1873  sequential  upon  the  taking  of  the  goods.  These  the  plaintiff 
GiBBs  could  not  recover  in  replevin,  in  which  action,  the  goods  having 
Oruikshank  already  re-delivered  to  the  plaintiff,  he  can  recover  by  way 

of  damages  only  the  expenses  of  the  replevin  bond.  The  object 
of  proceedings  in  replevin,  for  which  they  were  originally  intended, 
is  the  recovery  of  the  goods  themselves,  and  it  is  quite  contrary 
to  the  well-established  practice  that  special  damage  should  be 
recovered  in  that  form  of  action.  There  is  no  precedent  for  the 
recovery  of  anything  beyond  the  expenses  of  the  replevin  bond. 
Moreover,  there  is  no  machinery  for  the  recovery  of  such  damages 
provided  by  the  county  court  rules. 

[Bkett,  J.  The  case  of  Nelson  v.  Couch  (1)  seems  in  your 
favour,  if  you  can  first  establish  the  proposition  that  special 
damage  cannot  be  recovered  in  replevin.] 

With  regard  to  the  plea  of  not  possessed  as  to  the  land,  the 
plaintiff  is  entitled  to  succeed.  The  mortgagees,  the  defendants, 
might,  no  doubt,  have  brought  ejectment  against  him,  or  entered 
with  a  view  of  dispossessing  him,  but  they  have  chosen  to  treat 
him  as  a  tenant.  They  entered  not  to  dispossess  him,  but  to 
distrain  as  for  rent.  They,  therefore,  did  not  treat  his  possession 
as  unlawful,  and,  the  distress  proving  unlawful,  they  cannot  now  turn 
round  and  justify  the  entry  which  they  made  under  colour  of  an 
alleged  right  to  distrain,  as  being  an  exercise  of  their  rights  as 
entitled  to  possession. 

[They  cited,  with  reference  to  the  question  how  far  the  judgment 
in  replevin  was  a  bar  to  the  action  of  trespass  to  the  goods, 
Mayne  on  Damages,  2nd  ed.  p.  319  ;  Com.  Dig.  Action,  L.  4  ; 
Lacon  v.  Barnard  (2) ;  Ferrer's  Case  (3) ;  Archbold's  Practice, 
11th  ed.  p.  1082  ;  Grace  v.  Morgan.  (4)] 

BoviLL,  C.J.  The  questions  raised  in  this  case,  either  by  the 
demurrer  or  upon  the  motion,  were,  whether  the  previous  recovery 
in  replevin  is  a  bar  to  an  action  for  damages  for  trespass  in  respect 
of  the  same  taking  of  the  same  goods  ;  whether  such  recovery  is  a 
bar  to  an  action  for  trespass  to  the  land ;  and,  further,  whether  the 


(1)  15  C.  B.  (N.S.)  99 ;  33  L,  J.  (2)  Cro.  Car.  35. 

(CP.)  46.  (3)  6  Co.  7. 

(4)  2  Bing.  (N-.C.)  534. 
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defendants,  upon  the  facts,  are  not  entitled  to  a  verdict,  with  1873 
respect  to  the  alleged  trespass  on  the  land,  on  the  plea  of  not  gibbs 
possessed.  With  regard  to  the  first  question,  quite  independently  cruiksha 
of  authority,  I  should  have  been  of  opinion  that  the  recovery 
in  replevin  is  a  bar.  The  party  whose  goods  have  been  wrong- 
fully seized  has  a  choice  of  remedies  open  to  him.  He  may  bring 
trespass  to  recover  damages  for  the  taking  of  the  goods,  but  it 
may  be  that  this  remedy  is  inadequate,  and  the  immediate 
recovery  of  the  goods  themselves  may  be  of  greater  consequence 
to  him  than  the  recovery  of  damages.  In  very  early  times  it  was 
found  that  grievances  arose  in  such  a  class  of  cases,  for  instance, 
as  when  a  tenant's  cattle  or  horses  on  his  farm,  which  he  might 
require  for  agricultural  purposes,  were  seized,  as  he  contended^ 
wrongfully,  and  a  remedy  was  provided  by  means  of  th©  ancient  writ 
of  replevin  which  issued  out  of  Chancery.  This  remedy  was  found 
to  be  tedious  and  inconvenient,  and  by  the  statute  of  Marlbridge  (1) 
proceedings  were  authorized  to  be  commenced  immediately  in 
the  county  court,  which  in  time  became  the  ordinary  mode  of 
procedure.  These  proceedings  might  be  continued  in  the  county 
court,  or  removed  into  the  superior  Court  by  writ  of  recordari  or 
pone.  The  nature  of  the  complaint  in  the  action  was  for  a  tortious, 
taking  of  the  goods.  If  they  had  been  re-delivered  by  the  sheriff^ 
then  the  complaint  in  the  declaration  was  that  the  goods  had  been 
taken  and  detained  until  &c.,  meaning,  until  they  were  re-delivered 
by  the  sheriif  upon  sureties  being  found.  But,  if  the  goods  were 
not  re-delivered  by  the  sheriff,  the  plaintiff  might  complain  that 
they  were  still  detained,  or,  to  use  the  old  expression,  miglit  declare 
in  the  detinet.  In  cases  where  the  goods  were  returned,  in  the 
majority  of  cases  there  would  be  no  damages  beyond  the  expenses 
of  the  replevin  bond,  and  these  became  in  practice  fixed  and  ascer- 
tained in  different  counties  at  slightly  different  sums.  When  the 
goods  were  not  re-delivered  by  the  sheriff,  according  to  the  books  it 
would  appear  that  the  plaintiff  could  recover  the  full  amount  of 
the  damages  that  he  had  sustained  by  the  taking  of  the  goods. 
I  am  not  aware  of  any  authority  to  the  contrary,  and  I  see  no 
reason  in  principle  why  there  should  be  any  limitation  as  to  the 
amount  of  the  damages  recoverable  in  such  a  case.  I  do  not  know 
(1)  52  Hen.  3,  c.  21. 
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1873  any  ground  in  law  for  confining  the  damages  to  the  amount  of  the 
GiBBs  expenses  of  the  replevin  bond.  In  practice  these  expenses  are  all  that 
uikIhank  ^^^^  recovered,  merely  because  there  is  generally  no  other  damage. 

The  form  of  the  declaration  in  replevin  states  that  a  wrongful  act 
has  been  committed  by  taking  the  goods,  and  claims  for  the  damages 
that  have  accrued  to  the  plaintiff  by  reason  of  such  wrongful  taking. 
It  appears  to  me  that  whatever  damages  have  been  actually 
sustained  may  be  recovered.  In  this  case  the  amount  of  the 
damage  sustained  was  assessed  in  the  county  court  at  21.  8s.  6d, 
And  it  must  be  taken  that  on  the  evidence  given  before  that  court 
the  only  damages  shewn  were  the  ordinary  damages,  viz.  the 
expenses  of  the  replevin  bond.  It  does  not  follow,  because,  by 
agreement  between  the  parties,  or  by  the  finding  of  the  jury  in 
the  present  action,  another  amount  has  been  fixed  upon,  that, 
therefore,  the  whole  of  the  damages  sustained  by  the  plaintiff  are 
not  to  be  considered  as  covered  by  the  judgment  of  the  county 
court.  The  test  whether  a  previous  action  is  a  bar  is  not 
whether  the  damages  sought  to  be  recovered  are  different,  but 
whether  the  cause  of  action  is  the  same.  Here  the  cause  of 
action  is  the  same  in  both  actions,  viz.  the  taking  and  detaining 
of  the  goods.  On  these  grounds,  I  am  clearly  of  opinion  that 
the  action  is  not  maintainable  in  respect  of  the  trespass  to  the 
goods.  The  case  of  Nelson  v.  Couch  (1)  is  no  authority  to  the 
contrary.  That  decision  turned  on  the  peculiar  jurisdiction  of 
the  Court  of  Admiralty  with  regard  to  proceedings  in  rem  ;  and 
the  cause  of  action  there  was  not  the  same  in  both  cases,  inasmuch 
as  in  the  Court  of  Admiralty  there  was  only  a  limited  right  and 
a  limited  remedy  in  respect  of  a  portion  of  the  matter  complained 
of.  In  this  case  all  the  damages  sustained  might  have  been 
recovered  in  the  action  of  replevin. 

We  then  come  to  the,  question  whether  the  plaintiff  is  entitled 
to  recover  in  respect  of  the  alleged  trespass  to  the  land.  With 
respect  to  this,  I  think  the  judgment  in  replevin  is  no  bar.  The 
action  of  replevin  has  no  relation  to  the  trespass  on  the  land.  The 
plea  is,  therefore,  rightly  pleaded  to  the  cause  of  action  so  far  as  it 
relates  to  the  taking  of  the  goods.  It  is  unnecessary,  on  this  point, 
to  do  more  than  advert  to  the  principles  I  have  already  enunciated 
(1)  15  C.  B.  (N.S.)  99 ;  33  L.  J.  (CP.)  46. 
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with  reference  to  tlie  first  point.  The  judgment  is  not  a  bar,  because  1873 
it  was  not  in  respect  of  the  same  cause  of  action.  Gibbs 
I  am,  however,  of  opinion  that  the  defendants  are  entitled  to  cp^^iksha 
the  verdict  on  not  possessed.  It  is  said  that  the  plaintiff  can 
recover  in  respect  of  the  trespass  to  the  land,  because  he  was  the 
person  in  actual  possession.  It  is  clear,  however,  that  the  de- 
fendants were  the  real  owners  and  entitled  to  the  possession  of  the 
land,  and  as  against  them  the  tenant  could  be  at  the  very  most 
merely  a  tenant  at  sufferance,  and  could  not  maintain  trespass  as 
against  them.  The  law  entitles  the  real  owner  to  maintain  eject- 
ment without  any  previous  demand  of  possession  against  a  tenant 
at  sufferance,  and  to  treat  him  as  a  mere  tort  feasor.  It  is 
obviously  inconsistent  that  the  plaintiff  should  be  entitled  to  treat 
the  defendants  as  tort  feasors  in  respect  of  anything  they  may  do 
on  their  own  land.  The  principles  that  govern  the  relations  of 
mortgagors  and  mortgagees  are  clearly  stated  in  the  notes  to 
Ileech  V.  Hall.  (1)  It  is  there  stated  that  if  there  be  an  express 
agr.eement  in  the  mortgage  deed  that  the  mortgagor  shall  remain 
in  possession  for  a  certain  time,  he  has  an  interest  in  the  nature 
of  a  term  of  years  during  such  timej  but,  upon  expiration  of 
such  period,  if  there  be  default  in  payment  of  the  money,  the 
mortgagor  becomes  a  mere  tenant  at  sufferance.  If  he  then 
lets  in  tenants,  they  may  be  treated  as  tort  feasors.  Parsons 
appears  here  to  have  been  a  mere  tenant  at  sufferance,  and  it  was 
stated  in  the  judgment  in  Thunder  v.  Belcher  (2)  that  one  tenant 
at  sufferance  cannot  make  another.  The  plea  of  not  possessed 
puts  in  issue  the  question  of  right  to  the  possession  as  against  the 
defendants.  The  plaintiff  here  was  not  entitled  to  possession 
as  against  the  defendants,  for  he  was  never  recognized  by  them  as 
a  tenant  in  any  way.  They  had  done  nothing  to  interfere  with 
their  right  to  bring  ejectment  against  him,  or  to  treat  him  as  alto- 
gether a  tort  feasor.  It  would  be  a  monstrous  inconsistency  to 
hold  that,  under  the  circumstances,  he  could  be  entitled  to  main- 
tain trespass  against  them.  There  will,  tlierefore,  be  judgment 
for  the  defendants  on  the .  demurrer,  and  the  rule  will  be  dis- 
charged. 


(1)  1  Sm.  L.  C.  537. 


(2)  3  East,  -149. 
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1873  Keating,  J.  I  am  of  the  same  opinion.  I  agree  with  my  Lord 
GiBBs  that  the  plaintiff  cannot  recover  in  respect  of  the  taking  of  the  goods; 
Cbxjikshank.  which  he  had  already  recovered  judgment  in  replevin.  The 
judgment  in  replevin  is,  in  my  opinion,  a  bar  to  any  subsequent 
action  for  the  same  taking  of  the  same  goods.  It  was  urged  that 
this  was  not  the  case,  because  the  plaintiff  could  not  recover  the 
special  damage  in  replevin.  We  have  not  been  referred  to  any 
authority  for  this  proposition.  There  is  really  nothing  to  shew 
that  it  is  so,  but  the  fact  that,  according  to  long  existing  custom^ 
the  usual  damages  are  the  expenses  of  the  replevin  bond.  There- 
seems  to  be  no  reason,  looking  to  the  form  of  the  declaration  in 
replevin  and  the  nature  of  the  action,  why  the  plaintiff  should 
be  precluded  from  recovering  the  damages  which  he  has  sustained 
in  consequence  of  the  detention  of  his  goods  in  the  action  of 
replevin.  I  likewise  agree  with  my  Lord  that  the  recovery  in 
replevin  cannot  be  a  bar  to  an  action  for  the  trespass  to  the  land, 
or  for  the  taking  of  fixtures  which  could  not  be  the  subject  of 
replevin.  I  think,  however,  that,  on  the  issue  on  the  plea  of  not 
possessed,  the  plaintiff  must  fail  as  to  the  alleged  trespass  on  the 
land.  The  defendants  were  the  mortgagees  of  the  land  in  question, 
and  the  mortgagor  had  after  the  mortgage  given  the  plaintiff  pos- 
session of  the  land.  The  defendants  were  no  parties  to  this,  and 
had  not  in  any  way  recognized  the  plaintiff's  tenancy.  They 
could,  according  to  the  ordinary  law  on  the  subject,  have  brought 
ejectment  against  the  plaintiff  without  a  previous  demand  of 
possession.  If  the  plaintiff  were  merely  tenant^  at  sufferance,  why 
should  it  be  necessary  that  the  defendants  should  enter  on  their 
own  land  with  any  particular  motive  ?  The  argument  on  the  part 
of  the  plaintiff  has  only  to  be  stated  to  shew  that  it  cannot  be 
maintained.  It  would  be  absurd  that  the  defendants,  having  a 
right  to  bring  ejectment  against  the  plaintiff  without  any  demand 
of  possession,  should  at  the  same  time  be  liable  to  be  treated  by 
him  as  trespassers. 

Brett,  J.  It  is  argued,  in  the  first  place,  that  the  plaintiff  can 
maintain  the  action  in  respect  of  the  consequential  damages  arising 
from  the  taking  of  the  goods,  although  he  has  recovered  in  replevin 
in  respect  of  the  same  taking  of  the  same  goods,  on  the  "ground 
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that,  inasmuch  as  he  could  not  by  law  have  reparation  beyond  a  1873 
<iertain  extent  in  the  action  of  replevin,  and  has  suffered  damage  gibbs 
to  a  greater  extent,  he  is  entitled  to  recover  in  an  action  of  tres-  ckuikshank. 
pass  the  damages  that  he  could  not  recover  in  replevin.  If  it  were 
true  that  he  could  not  in  replevin  recover  reparation  beyond  a 
limited  extent,  the  case  of  Nelson  v.  Goueh  (1)  would  be  a  strong 
authority  to  shew  that  he  could  recover  in  trespass.  In  that  case 
the  plaintiff  proceeded  before  the  Court  of  Admiralty  in  respect 
of  damage  arising  from  a  collision ;  and  inasmuch  as  in  the  Court 
of  Admiralty  the  proceeding  was  in  rem,  and  the  extent  to  which 
compensation  could  be  recovered  limited,  it  was  held  that  the 
plaintiff  might  recover  in  the  common  law  court  what  he  had 
failed  to  recover  in  the  Court  of  Admiralty.  If  the  plaintiff's 
counsel  could  have  made  good  the  proposition  that  the  plaintiff 
could  not  have  recovered  these  damages  in  replevin,  I  think  they 
would  have  sustained  their  contention.  I  am,  however,  of  opinion, 
on  consideration,  that  they  have  failed  to  do  so.  Keplevin  is  a 
common  law  action  for  the  taking  of  goods.  By  the  course  of 
procedure  in  that  action  the  goods  are  returned  in  the  course  of 
the  action.  It  was  argued  by  Mr.  Foard,  that  the  action  was  for 
the  mere  purpose  of  recovering  back  the  goods.  I  do  not  think 
that  can  be  so,  for  if  so,  the  plaintiff  could  never  have  recovered 
what  in  every  action  of  replevin  he  does  recover,  the  expenses  of 
the  bond.  It  seems  to  me  that  wherever,  in  a  common  law  action, 
the  plaintiff  can  recover  damages,  he  must  be  entitled  to  recover 
all  the  legal  damages  he  has  sustained.  Some  of  these  damages 
are  called  common  and  others  special  damages.  There  is  no 
essential  difference  between  the  two,  further  than  that  the  latter 
must  be  specially  mentioned  in  order  to  give  notice  to  the  defend- 
ant that  they  are  claimed.  I  can  find  no  authority  that  special 
damages  cannot  be  recovered  in  replevin.  It  is  stated  in  a  note 
to  Mayne  on  Damages,  2nd  ed.  p.  319,  that  it  is  doubtful  whether 
they  can  be,  but  the  case  there  cited  from  Leonard's  Keports  does 
not  seem  to  be  applicable,  and  the  Irish  case  also  cited  seems  to 
be  only  an  expression  of  the  same  doubt  that  was  once  entertained 
with  respect  to  an  action  of  trover  in  this  country.  The  result  is 
that  the  plaintiff  has  ah-eady  recovered  damages  in  respect  of  the 

(1)  15  C.  B.  (N.S.)  99 ;  33  L.  J.  (CP.)  40. 
Vol.  VIII.  2  P  2 
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GiiiBs      recovered  the  damages  that  he  now  claims.    That  he  did  not 
Crlikshank.  ^^cover  them  is  immaterial. 

With  regard  to  the  alleged  trespass  to  the  land,  I  agree  that 
the  recovery  in  replevin  is  no  bar.  The  plaintiff,  however,  must 
fail,  upon  the  ground  that  he  was  not  entitled  to  hold  this  land 
against  the  defendants.  According  to  the  rule  laid  down  in  Keeeh 
V.  Hall  (1),  even  if  Parsons  were  a  tenant  at  will  to  the  defendants, 
he  could  not^create  a  sub-tenancy  as  against  them.  As  against  the 
defendants,  therefore,  the  plaintiff  was  a  mere  tort-feasor.  It  is  said, 
that  by  reason  of  the  act  of  trespass  complained  of  the  defendants 
acknowledged  the  title  of  the  plaintiff  to  hold  as  against  them.  I 
can  find  no  authority  for  any  such  a  contention,  which  amounts 
to  .saying  that  a  mere  tort-feasor  could  maintain  an  action  for 
a  trespass. 

Grove,  J.  I  am  of  the  same  opinion.  I  entertained  at  first 
some  doubt  with  respect  to  the  question  whether  the  recovery  in 
replevin  was  a  bar  to  the  action  for  trespass  to  the  goods.  The 
expression  of  a  doubt  on  the  question  whether  special  damage 
could  be  recovered  in  replevin  in  the  note  to  Mayne  on  Damages, 
and  in  Chitty's  Practice,  together  with  the  apparently  universal 
practice  of  not  giving  more  than  the  expenses  of  the  replevin 
bond,  appeared  to  me  to  render  the  question  a  little  doubtful. 
But  the  onus  of  satisfying  us  that  these  damages  could  not  be  re- 
covered lies  on  the  plaintiff,  it  appears  to  me ;  and  though  in  practice 
.  they  have  not  been  recovered,  he  fails  to  shew  that  the  law  is  that 
they  cannot  be. 

On  the  other  points  I  agree  with  the  rest  of  the  Court. 

Judgment  for  the  defendants  on  demurrer, 
and  rule  discharged. 

Attorneys  for  plaintiff :  Wilkinson  &  Howldi, 
Attorneys  for  defendants :  Bhaen  &  Boscoe. 

(1)  1  Sm.  L.  C.  537. 


VOL.  VIII.] 


TEINITY  TERM,  XXXVI  YICT. 


465 


ROBINSON  V.  KNIGHTS. 


1873 
May.  31. 


Shi])  and  Shipping — Charterparti/ — Lump  Freight — Loss  of  Part  of  Cargo  hy 
Perils  of  the  Sea  without  Default  of  Shipowner— Deduction  from  Freight. 

A  charterparty  from  Riga  to  London  provided  that  tlie  ship  should  load  a  full 
and  complete  cargo  of  lath-wood,  and  deliver  the  same  on  being  paid  freight  as 
follows ;  a  lump  sum  of  315?.  There  was  the  usual  exception  of  sea  risks,  and 
the  freight  was  to  be  paid  half  on  arrival,  and  the  remainder  on  unloading  and 
right  delivery  of  cargo.  Part  of  the  cargo,  loaded  in  accordance  with  the  charter- 
party,  was  lost  by  perils  of  the  sea,  without  any  default  of  the  master  or  crew : — 

Heldj  that  the  shipowner  was,  on  delivery  of  the  remainder  of  the  cargo,  en- 
titled to  the  full  sum. 

This  was  an  action  in  the  Mayor's  Court. 

The  declaration  was  in  the  ordinary  form  of  concessit  solvere, 
and  the  defendant  pleaded  never  indebted. 

At  the  trial,  before  the  Common  Serjeant,  the  facts  were  as 
follows.  The  action  was  brought  to  recover  a  sum  of  16?.  19s.  9d., 
as  balance  of  freight  due  upon  a  charterparty.  It  was  agreed 
by  the  charterparty  that  the  ship  should  proceed  to  Riga,  to 
load  at  Bolderaa  or  Mullgraben  a  full  cargo  of  lath-wood,  the 
ship  to  be  provided  with  a  deck  load,  not  exceeding  what  she 
could  reasonably  stow,  &c.,  and  should  then  proceed  to  London, 
and  deliver  the  same  on  being  paid  freight,  as  follows ;  a  lump 
sum  of  315?.  There  was  the  usual  exception  of  sea  risks,  and  it 
w^as  stipulated  that  the  freight  should  be  paid  in  cash,  half  on 
arrival,  and  the  remainder  on  unloading  and  right  delivery  of  the 
cargo,  less  four  months  discount  on  half,  at  five  per  cent,  per 
annum.  A  cargo  was  loaded  in  accordance  with  the  charterparty. 
The  ship  meeting  with  rough  weather,  the  deck  load  was  washed 
overboard  and  lost  without  any  default  on  the  part  of  the  master 
or  crew.  The  freighter,  the  defendant,  on  the  delivery  of  tlie 
cargo,  claimed  to  deduct  from  the  freight  as  a  proportionate 
amount  in  respect  of  the  freight  of  the  deck  load  so  lost,  a  sum  of 
161.  19s.  9d.,  and  paid  only  the  balance  of  tlio  lump  freight  after 
making  such  deduction.  Th-e  action  was  brought  to  recover  the 
amount  so  deducted. 

On  these  facts  the  verdict  was  entered  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  on  tlie 
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1873  ground  that  there  was  no  evidence  in  support  of  the  plaintiffs 
EoBiNsoN  claim,  and  that  the  evidence  did  not  entitle  the  plaintiff  to  recover 
Knights  whole  of  the  freight  mentioned  in  the  charterparty.    A  rule 

nisi  had  been  accordingly  obtained,  against  which 

Grantham  shewed  cause.  The  lump  freight  is  a  sum  to  be  paid 
for  the  use  and  hire  of  the  ship  for  the  voyage.  It  is  not  a  sum 
to  be  calculated  and  paid  upon  the  amount  of  the  goods  actually 
carried.  It  is  clear  law  that,  if  the  ship  be  not  fully  laden,  the 
whole  of  the  lump  freight  is  nevertheless  recoverable.  The  goods 
lost  were  lost  by  perils  of  the  sea  within  the  exception  in  the 
charterparty,  without  default  on  the  part  of  any  one  for  whom  the 
shipowner  was  responsible.  [He  cited  The  Norway  (1)  ;  Abbott 
on  Shipping,  11th  ed.  p.  367 ;  Eoccus,  75 ;  Hunter  v.  Fry  (2) ; 
Dahin  v.  Oxley.  (3)] 

Coch  supported  the  rule.  He  contended  that  the  lump  freight 
must  be  considered  as  a  sum  payable  in  respect  of  the  full  cargo 
contemplated  by  the  charterparty,  and  that,  as  such  freight  was 
only  to  be  payable  on  right  delivery  of  the  full  cargo,  all  that 
the  plaintiff  was  entitled  to  on  delivery  of  less  than  a  full  cargo 
was  a  proportionate  part  of  such  lump  freight. 

Keating,  J.  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  question  is  whether  the  shipowner  is  entitled  to 
recover  the  whole  of  a  sum  of  money  described  as  lump  freight 
without  any  deduction  in  consequence  of  the  loss  of  deck  cargo, 
such  loss  not  having  occurred  through  any  default  of  the  ship- 
owner. By  the  charterparty  the  ship  is  to  go  to  Eiga  and  to  load 
at  two  places  specified  near  there,  a  full  cargo  of  lath-wood,  and 
the  ship  is  to  be  provided  with  a  deck  load.  After  loading  she  is 
to  proceed  to  London  and  deliver  the  cargo  on  being  paid  freight, 
a  lump  sum  of  31 5Z.  The  freight  is  to  be  paid  in  cash,  half  on 
arrival  and  the  remainder  on  the  unloading  and  right  delivery  of 
the  cargo.  The  ship  took  a  full  cargo  and  a  deck  load  as  con- 
templated by  the  charter.  The  deck  load  was  lost  by  perils  of 
the  sea  without  any  default  of  the  shipowner.    The  question  is 

(1)  Brown.  &  Lush.  226;  3  Moo.        (3)  15  C.  B.  (N.  S.)  646,  650;  33 
P.  C.  (N.  S.)  245.  L.  J.  (C.  P.)  115. 

(2)  2  B.  &  A.  421. 
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whether,  under  these  circumstances,  the  plaintiff,  the  shipowner,  i873 
is  entitled  to  recover  the  full  sum  of  3151.  or  must  make  a  pro-  eobinson 
portionate  reduction  in  the  amount. 

Now,  it  seems  to  me  clear  that,  under  a  charter  like  this,  if  the 
charterer  had  loaded  less  than  a  full  cargo,  the  shipowner  would 
still  be  entitled  to  the  fall  freight,  and  the  question  is  whether 
there  can  be  any  distinction  in  principle  between  a  case  of  de- 
ficiency in  the  cargo  caused  by  less  than  a  full  cargo  having  been 
originally  put  on  board  and  a  deficiency  caused  by  perils  of  the 
sea  without  default  on  the  shipowner's  part.  It  seems  to  me  that 
on  principle  there  cannot  be  any  distinction.  The  only  case  cited 
when  the  rule  was  moved  was  The  Norway  (1),  a  case  decided  in 
the  Admiralty  Court  in  the  time  of  Dr.  Lushington,  which  after- 
wards came  before  the  Privy  Counci].  There  the  charterparty  was 
not  precisely  identical  with  that  in  the  present  case ;  but  the  case 
is  not  distinguishable  in  principle.  The  Judicial  Committee  held 
that  the  shipowner  was  entitled  to  the  lump  freight  without  any 
dediiction  in  consequence  of  a  loss  of  part  of  the  cargo  occurring 
l?y  perils  of  the  sea  without  negligence  on  the  part  of  the  ship- 
owner. The  terms  of  the  charter,  though  not  identical  with  those 
of  that  before  us,  were  very  similar  in  almost  every  respect.  There 
a  portion  of  the  lump  sum  was  to  be  paid  in  advance  and  the 
remainder  upon  true  and  final  delivery  of  cargo  at  port  of  dis- 
charge. 

As  pointed  out  by  my  Brother  Brett,  the  Lord  Justice  Knight 
Bruce  says,  that,  though  the  charter  calls  it  lump  freight,  it  is  really 
a  sum  paid  for  the  use  and  hire  of  the  ship,  and  is  to  cover  both 
the  outward  and  homeward  voyage.  I  do  not  think  there  is  any 
substantial  distinction  between  the  two  cases  in  that  respect.  Here 
in  truth  the  sum  was  an  entire  sum  to  be  paid  for  the  hire  of 
the  ship  for  one  entire  service.  What  was  that  service  ?  Was  it 
the  bringing  to  and  delivering  at  the  port  of  discharge  of  all 
cargo  originally  put  on  board,  or  of  all  cargo  which  was  put  on 
board  and  not  lost  by  the  perils  of  the  sea  without  default  on  the 
part  of  the  shipowner?  -It  is  said  by  Knight  Bruce,  L.J.  : 
"  Although  the  lump  sum  is  called  freight  in  the  charterparty  anu 
bills  of  lading,  we  think  it  is  not  properly  so  called,  but  that  it  is 
(1)  Brown.  &  Lush.  220  ;     IMoo.  P.  C.  (N.S.)  2-J5. 
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1873  more  properly  a  sum  in  the  nature  of  a  rent  to  be  paid  for  tlie  use 
BoBiNsoN  and  hire  of  the  ship  on  the  agreed  voyages.  It  was  objected  on 
Knights  ^^^^^^  of  the  respondent  that  by  the  charterparty  the  remainder 
of  the  lump  sum  is  made  payable  only  on  *true  and  final  delivery 
of  the  cargo  at  the  said  port  of  discharge.'  But  this  does  not 
necessarily  mean  that  the  whole  of  the  cargo  originally  shipped 
must  be  delivered."  I  think  the  same  construction  can  be  put  on 
this  charter.  The  better  opinion  appears  to  me  to  be  that,  where 
there  is  a  lump  freight,  the  shipowner  is  entitled  to  be  paid  the 
whole  of  it,  although  a  portion  of  the  cargo  be  lost  without  default 
on  his  part. 

Bkett,  J.  The  terms  of  the  charter  are  not  precisely  the  same 
in  this  case  as  in  the  case  of  The  Norway  (1),  but  I  think  that 
the  freight,  in  both  cases  is  a  stipulated  gross  sum  to  be  paid  for 
the  use  of  the  whole  ship  for  the  whole  voyage.  The  rule  is  that 
in  such  a  case  the  whole  of  the  gross  sum  is  payable,  even  although 
the  freighter  did  not  fully  load  the  ship.  In  other  words,  the 
shipowner  puts  his  ship  at  the  disposal  of  the  freighter  to  load  with 
a  full  cargo  if  the  freighter  pleases,  but  whether  he  pleases  or 
not  he  is  bound  to  pay  the  lump  sum.  It  follows  that  what  is 
really  paid  for  is  the  use  of  the  ship  for  carrying  such  cargo  as 
the  freighter  chooses  to  put  on  board.  It  appears  to  me  that  this 
charter  is  substantially  the  same  as  that  in  The  Norway.  (1)  In 
The  Norway  (1)  the  freight  was  called  lump  freight  in  both  Courts 
and  was  so  treated.  That  is  to  say,  the  freight  is  a  gross  sum  for 
the  use  of  the  entire  ship  instead  of  being  paid  in  respect  of  each 
part  of  the  cargo.  The  provision  that  part  was  to  be  paid  on  deli- 
very of  cargo  existed  in  The  Norway,  (1)  The  question  is,  what 
cargo  ?  It  is  admitted  that  the  loss  arose  here  not  only  without 
default  of  the  plaintiff  but  by  reason  of  perils  of  the  sea  within  the 
exception  of  such  perils  contained  in  the  charterparty. 

In  the  case  of  The  Norway  (1)  the  Privy  Council  seem  to  have 
doubted  whether,  if  the  part  lost  were  lost  through  negligence  for 
which  the  shipowner  was  responsible,  even  then  the  charterer  must 
not  pay  the  whole  freight,  being  left  to  his  cross  action  for  the 
negligence.    It  is  unnecessary  to  deal  with  this  question  here,  for 

(1)  Brown.  &  Lnsh.  226  :  3  Moo.  P.  C.  (N.S.)  245. 
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it  appears  that  there  was  no  such  negh'genoe.    It  seems  to  me  1873 
that  The  Norway  (1)  is  distinctly  in  point,  and,  though  not  abso-  robinson 
lutely  binding  on  this  Court  as  an  authority,  it  seems  to  me  to  put 
the  true  interpretation  on  a  charterparty  of  this  description,  viz. 
that  the  charterer  is  bound  to  pay  the  whole  of  the  freight  for  what- 
ever cargo  is  brought  to  and  delivered  at  the  port,  of  discharge. 

Bule  discharged.  (2) 

Attorneys  for  plaintiff :  Wehh  &  Pearson. 
Attorneys  for  defendant :  Parson  &  Lee. 

(1)  3  Moo.  P.  C.  (N.  S.)  245. 


(2)  Q.B.       Meechant  Shipping  Company  v.  Abmitage.  June  6. 

By  charterparty  a  ship  was  to  load  at  Colombo  or  CocMn  a  full  and  complete 
lading,  and  proceed  to  London  and  discharge  there,  fire  and  other  dangers  of  the 
sea  ex  cepted,  a  lump  sum  freight  of  5000/.  to  be  paid  after  the  entire  discharge 
and  right  delivery  of  the  cargo. 

Part  of  the  cargo  having  been  lost  by  fire,  and  the  rest  delivered  in  London, 
the  defendant,  the  charterer,  contended  he  was  only  bound  to  pay  in  proportion  to 
the  cargo  delivered  ;  the  plaintiffs,  the  shipowners,  contended  they  were  entitled 
to  the  lump  sum  of  5000Z. 

Sir  J.  B.  Karslahe,  Q.C.  (Petheram  with  him),  for  the  plaintiffs,  relied  on  The 
Norway  (3  Moo.  P.  C.  (N.S.)  245). 

Watkin  Williams,  Q.  C.  (Cohen  with  him),  for  the  defendants,  distinguished 
that  case  on  the  ground  that  the  lump  sum  there  was  for  a  voyage  out  and  home. 

The  Court  (Blackburn,  Quain,  and  Archibald,  JJ.)  gave  judgment  for  the 
plaintiffs.    The  decision  in  The  Norway  had  been  followed  by  the  Court  of  Com- 
mon Pleas  in  BoUnson  v.  Knights,  and  there,  as  here,  the  charterparty  was  for  a 
single  voyage  only. 

Attorney  for  plaintiffs  :  E  Saxlow. 
Attorneys  for  defendant :  Thomas  &  Ilollams. 
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May  or'' s  Court  Procedure  Act  (20  tfe  21  Vict.  c.  clvii.}  ss.  8,  10 — New  Trial — - 
Leave  reserved — ^^Upon  Trial  of  any  Issue." 

By  the  Mayor's  Court  Procedure  Act,  s.  10,  it  is  provided  that  if  the  judge^ 
"  upon  the  trial  of  any  issue,"  shall  grant  leave  to  move  in  any  of  the  superior- 
Courts  to  enter  a  verdict  or  nonsuit,  or  for  a  new  trial,  the  party  to  whom  such  leave 
is  granted  may  move  accordingly,  in  such  Court,  within  the  time  within  which 
motions  of  the  like  kind  may  he  made  in  such  Court. 

Where  in  a  case  tried  on  Thursday  the  judge,  immediately  after  the  trial,  refused 
leave  to  move,  but  on  the  following  Monday  changed  his  mind  and  granted  it : — 

Held  (by  Bovill,  C.J.,  and  Keating  and.  Grove,  J  J.,  Brett,  J.,  dissenting), 
that  the  leave  could  not  be  considered  as  given  "  upon  the  trial  of  the  issue  "  in 
accordance  with  the  Act. 

This  was  an  action  in  tlie  Mayor's  Court.  At  the  trial,  which 
took  place  on  a  Thursday,  the  Deputy  Recorder  nonsuited  the 
plaintiff,  and,  on  being  applied  to  for  leave  to  move  for  a  new  trial,, 
refused  to  grant  the  application.  On  the  following  Monda}^ 
however,  he  stated  to  the  counsel  for  the  plaintiff  that  he  had  re- 
considered the  matter,  and  gave  leave. 

A  rule  nisi  had  been  accordingly  moved  for  and  obtained  for  a 
new  trial,  on  the  ground  of  misdirection,  against  which 

Kemp  shewed  cause.  He  contended  that  the  leave  was  not  granted 
in  accordance  with  the  provisions  of  the  Mayor's  Court  Procedure 


(1)  By  the  10th  section  of  the 
Mayor  s  Court  Procedure  Act,  20  &  21 
Yict.  c.  clvii.,  it  is  jorovided  as  follows  : 
"If  upon  the  trial  of  any  issue  the 
judge  shall  grant  leave  to  the  plaintiff 
or  defendant  to  move,  in  any  superior 
Court,  to  set  aside  a  verdict  or  a  non- 
suit, and  to  enter  a  verdict  for  the  plain- 
tiff or  the  defendant,  or  to  enter  a 
nonsuit,  as  the  case  may  be,  or  for  a 
new  trial,  the  party  to  whom  such 
leave  may  have  been  given  may  apply 
by  motion  to  such  superior  Court  with- 
in such  period  of  time  after  trial  as 
motions  of  the  lil^e  kind  shall  from 
time  to  time  be  permitted  to  be  made 
in  such  superior  Court,  for  a  rule  to 
shew  cause  why  such  verdict  or  non- 


suit should  not  be  set  aside  and  a 
verdict  entered  for  the  plaintiff  or  the 
defendant,  or  a  nonsuit  entered,  or 
why  a  new  trial  should  not  be 
had,  as  the  case  may  be,  in  such 
action,"  &c.  The  8th  section  of  the 
Act  gives  a  party ,dissatified  with  the 
determination  of  the  Court  in  point 
of  law  an  appeal  in  cases  when  the 
sum  sought  to  be  recovered  exceeds  20?. 
to  any  of  the  superior  Courts,  "  pro- 
vided that  such  party  shall,  within 
two  days  after  such  determination  oi' 
direction,  give  notice  of  appeal  to  the 
other  party  or  his  attorney,  and  shall 
also  give  security  within  such  time  or 
times  as  the  court  shall  direct,  &c.,. 
for  the  costs  of  the  appeal." 
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Act,  20  &  21  Yict.  c.  clvii.  s.  10  (1),  on  the  ground  that  that  section 
only  entitles  the  presiding  judge  to  reserve  leave  upon  the  trial  of 
the  issue,  and  that  the  judge  having  immediately  after  the  trial 
refused  leave,  and  not  having  ultimately  granted  it  till  three  days 
after,  it  could  not  be  said  to  have  been  granted  upon  the  trial. 

Talfourd  Salter,  in  support  of  the  rule,  contended  that  "  upon  " 
the  trial  must  mean  within  a  reasonable  time  after  "  the  trial,  and 
that  the  leave  was  given  within  such  time.  [He  cited  Yaughan  v. 
Watt.  (1)  ] 

BoviLL,  C.J.  Questions  have  arisen  with  regard  to  the  time 
within  which  various  things  must  be  done  under  the  provisions  of 
many  Acts  of  Parliament,  the  language  of  which  slightly  differs. 
Here  the  Act  provides  that  leave  must  be  given  "upon  the  trial." 
That  clearly  does  not  mean  during  the  trial,  but,  as  it  appears  to 
me,  it  must  mean  within  a  reasonable  time  afterwards.  The  cor- 
rect rule  as  to  such  cases  was  indicated  by  Maule,  J.,  in  the  case  of 
Shuttleworth  v.  Cocker  (2),  where  he  says  with  relation  to  a  certifi- 
cate for  costs :  "  It  is  not  necessary  to  enter  into  the  question 
whether  or  not  the  certificate  under  this  statute  must  be  granted 
immediately,  but  I  should  rather  say  that  it  was  the  intention  of 
the  Act  to  exclude  any  impression  being  made  on  the  mind  of  the 
judge  except  what  was  produced  at  the  trial."  Bosanquet,  J., 
in  the  same  case,  says :  "  I  am  strongly  inclined  to  think  that 
it  ought  to  be  granted  as  soon  as  the  cause  is  heard,  and  that 
it  should  not  be  left  for  a  future  period  unless  the  application 
is  made  directly,  and  the  judge  by  consent  takes  time  for  con- 
sideration." That  case  was  cited  in  the  subsequent  case  of 
Thomjpson  v.  Gibson  (3),  which  also  arose  in  respect  of  a  certificate 
for  costs  ;  and  Lord  Abinger  there  says  with  regard  to  the  mean- 
ing of  the  words  immediately  afterwards : "  *'  I  think  we  should 
interpret  them  to  mean  within  such  reasonable  time  as  will  exclude 
the  danger  of  intervening  facts  operating  on  the  mind  of  the 
judge  so  as  to  disturb  the  impression  made  upon  it  by  the  evidence 
in  the  cause ;  and  I  am  disposed  to  adopt  the  construction  put 
upon  the  clause  by  my  Brother  Maule,  that  the  certificate  is  to  be 
the  result  of  the  judge's  impression  at  the  time."    Alderson,  B., 

(1)  G  M.  &  W.  492.        (2)  1  M.  &  G.  829,  840.        (3)  8  M.     W.  281. 
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1873  in  his  judgment  in  the  same  case,  cites  Pylus  v.  Mitford  (1),  to  the 
FoLKARD  effect  that  "though  the  word '  immediately '  in  strictness  excludes 
Metro-  mesne  time,  yet  to  make  good  the  deeds  and  intents  of  parties, 
it  shall  be  construed  such  convenient  time  as  is  reasonably  requi- 
site for  doing  the  thing."  The  judgment  of  Eolfe,  B.,  is  to  the 
same  effect,  accepting  the  view  of  Maule,  J.  with  the  additional 
qualification  that  it  is  to  be  done  with  all  convenient  speed. 

Applying  the  principles  thus  laid  down  to  the  present  case,  we 
have  here  to  consider  whether  the  leave  was  granted  upon  the 
trial,  or  within  a  reasonable  time  afterwards.  At  the  time  of  the 
trial  the  application  for  leave  was  made  and  refused  upon  the 
impression  made  on  the  judge's  mind  at  the  time.  It  appears  to 
me  that  the  application  and  refusal  so  made  determined  the  reason- 
able time,  and  any  subsequent- application  would  be  too  late.  If  it 
were  not  so,  it  seems  to  me  that  the  8th  section  of  the  Act  shows 
that  the  extreme  limit  of  time  during  which  leave  might  be  given 
would  be  two  days.  I  do  not  mean  to  say  that  within  two  days 
would  be  a  reasonable  time,  but  that  period,  as  fixed  by  the  section, 
gives  some  idea  of  what  the  legislature  intended  by  "upon  the 
trial,"  and  shews  that  they  could  not  have  contemplated  a  period 
greater  than  two  days  by  the  expression.  I  am  therefore  clearly 
of  opinion  that  the  application  on  the  Monday  following  the  trial 
was  not  granted  upon  the  trial "  within  the  meaning  of  the  10th 
section,  more  especially  when  an  application  had  been  made 
immediately  after  the  trial  and  refused. 
The  rule  must  therefore  be  discharged. 

Keating,  J.    I  am  of  the  same  opinion. 

Beett,  J.  The  substance  of  the  sections  of  the  Acts  with  refe- 
rence to  the  question  before  us  appears  to  be  that  when  the  judge 
is  of  opinion  that  the  facts  raise  a  fair  question  for  the  superior 
Court,  the  party  against  whom  he  rules  is  to  have  leave  to  move 
within  the  usual  time  for  motions  for  new  trials,  viz.  within  four 
days  after  the  trial,  and  in  such  case  the  party  is  not  bound 
to  give  security  for  costs.  In  cases  where  there  is  no  leave,  but  the 
party  chooses  on  his  own  view  to  appeal,  he  is  restricted  to  two 
days  for  giving  notice  of  appeal,  and  must  give  security  for  costs. 

(1)  2  Levinz,  77. 
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The  substance  and  justice  of  the  thing  appear  to  me  to  be  that, 
when  the  judge  thinks  that  there  is  a  question  for  the  superior 
Court,  the  party  shall  have  the  usual  time  for  moving,  viz.  four 
days.  The  leave  is  to  be  given,  as  it  seems  to  me,  without  any 
interference  of  the  party  against  whom  it  is  given,  and  the  judge 
might,  if  he  thought  fit,  decline  to  hear  any  argument  on  his  be- 
half. It  is  simply  a  question  for  the  judge  upon  the  application 
of  the  party  asking  for  leave.  It  is  therefore  immaterial,  so  far  as 
the  other  party  is  concerned,  whether  he  is  present  when  the  ap- 
plication is  made  or  not.  Then,  does  the  Act  provide  that  the 
application  must  be  made  immediately  after  the  trial  ?    The  word 

immediately  "  is  not  used  in  the  Act,  though  it  is  used  in  an  Act 
in  pari  materia.  The  words  used  are,  "  upon  the  trial."  "  Upon  " 
here  cannot  mean  "  during,"  so  it  must  be  construed  as  meaning 

after."  When  the  legislature  in  the  very  same  section  of  this  Act, 
and  also  in  the  8th  section,  desires  to  limit  a  particular  time  for 
any  proceeding,  a  particular  time  is  expressly  mentioned.  The 
motion  for  the  new  trial  is  to  be  within  four  days.  The  case, 
therefore,  stands  thus  :  Upon  the  trial "  means  "  after  the  trial," 
and  no  particular  time  is  limited.  The  result  seems  to  me  to 
be  that  the  thing  must  be  done  within  a  reasonable  time  after  the 
trial.  Then,  what  is  a  reasonable  time  ?  I  should  have  thought 
that,  as  the  party  is  by  the  section  to  have  four  days  to  move  in 
after  the  trial,  nobody  is  hurt  if  the  judge  gives  leave  to  move 
at  any  time  within  the  four  days.  It  is  then  urged  that  the  judge 
could  not  give  leave  subsequently,  having  once  refused  to  do  so. 
That  is  to  say,  that  the  judge  having  once  given  a  decision  which 
he  has  subsequently  seen  reason  to  think  a  mistaken  one,  is  to  be 
estopped  from  setting  it  right,  although  the  position  of  the  parties 
has  not  really  been  altered  from  that  which  it  would  have  been  if 
he  had  decided  rightly  at  first,  and  although  in  the  absence  of  the 
previous  decision  his  subsequent  decision  would  have  been  in 
time.  It  seems  to  me  that,  if  the  original  application  might  have 
been  made  within  the  four  days,  the  judge  is  not  estopped  from 
changing  his  mind  within  that  time.  I  therefore  think  the  leave 
was  in  this  case  given  in  time. 
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Geove,  J.    I  am  of  opinion  that  this  rule  should  be  discharged. 
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1873  I  agree  that  tlie  word  "upon"  must  mean  not  "during"  but 
Folkard"  " ^^^^^ "  but  I  do  not  think  that  such  an  interval  was 

^'  contemplated  as  three  days.  The  cases  that  have  been  referred  to 
Metro-  ^  ^ 

poLiTAN     with  respect  to  the  construction  of  expressions  similar  to  those  in 
this  Act  seem  to  shew  that  the  lapse  of  so  considerable  an  interva 
of  time  was  not  contemplated.    It  is  not  like  a  case  where  the 
judge  had  taken  time  to  consider ;  in  which  case  the  matter  is  ad- 
journed, and  the  party  against  whom  the  application  is  made  may 
generally  be  considered  to  some  extent  as  consenting,  inasmuch  as 
he  does  not  insist  on  the  judge's  immediately  deciding.    It  is  not 
even  like  a  case  where  nothing  has  been  done  immediately  on  the 
conclusion  of  the  trial.    If  there  has  been  no  refusal  to  grant  the 
leave,  the  party  against  whom  the  leave  is  granted  may  remain  in 
expectation  that  within  a  reasonable  time  there  may  be  an  appli- 
cation.   Here  the  application  had  been  made  and  refused,  and  the 
successful  party  was  entitled  to  consider  the  matter  finally  settled. 
Then,  during  two  days  the  opposite  party  has  an  absolute  right  of 
appealing.    He  does  not  exercise  this  right,  and  at  the  end  of  two 
days  the  other  party  may  naturally  consider  that  the  case  is  con- 
cluded.   If  he  lived  abroad,  he  might  have  gone  home  under  the 
impression  that  the  whole  matter  was  at  an  end,  and  great  incon- 
venience would  be  caused  if  the  judge  could  afterwards  alter  his 
decision.    The  utmost  extent  to  which  the  reasonable  time  for 
giving  leave  might  be  considered  as  extending  seems  to  be  the 
two  days  within  which  there  might  be  a  notice  of  appeal.  It 
might  possibly  be  contended  that  up  to  the  expiration  of  that 
period,  and  while  the  matter  was  so  far  pending  as  that  there  might 
be  an  appeal,  the  successful  party  might  be  bound  to  entertain  an 
expectation  of  an  application  for  leave  to  move,  though  it  is  not 
necessary  to  express  any  opinion  as  to  that  in  the  present  case.  I 
am  clearly  of  opinion  that  after  the  expiration  of  that  period  the 
reasonable  time  for  giving  leave  had  expired. 

Bule  discharged. 

Attorney  for  plaintiff :  Long. 
Attorneys  for  defendants  :  Burchells. 
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DEVERILL  V.  BURNELL. 
Measure  of  Damages — Contract  in  the  Alternative — Judgment  hy  Default, 

The  declaration  stated  that  the  plaintiff  having  shipped  certain  goods  to  a  place 
abroad  drew  against  the  shipment,  and  entrusted  the  drafts  to  the  defendant  for 
presentment,  for  reward  to  the  defendant,  on  the  terms  that  the  defendant  should 
return  the  drafts  if  not  paid  after  acceptance  to  the  plaintiff,  or  pay  the  plaintiff 
the  amount  of  them  ;  that  all  conditions  were  performed,  &c.,  necessary  to  entitle 
the  plaintiff  to  a  return  of  the  drafts  or  to  payment  of  the  amount  of  them,  yet 
the  defendant  did  not  return  the  drafts  nor  pay  the  amount  of  them.  Judgment 
was  signed  for  want  of  a  plea  : — 

Held  (per  Keating,  Brett,  and  Grove,  JJ.,  Bovill,  C.J.,  dissenting),  that  the 
damages  on  the  contract  alleged  in  the  declaration  must  be  the  amount  of  the 
bills. 

Per  Bovill,  C.J. :  The  contract  as  alleged  in  the  declaration  being  a  contract  in 
the  alternative,  it  might  be  performed  by  performance  of  cither  branch  of  the  alter- 
in  ative  at  the  election  of  the  defendant,  and  therefore  the  damages  might  be  the 
value  of  the  bills,  if  of  less  value  than  the  amount  for  which  they  were  drawn. 

Declakation,  for  that  the  plaintiff  had  caused  certain  goods  to 
be  shipped  in  London  on  board  ship,  to  be  carried,  subject  to  car- 
ta in  bills  of  lading,  toEosario  in  South  America,  in  order  that  they 
might  be  delivered  to  one  C.  W.  Bollaert  there  on  his  accepting 
certain  drafts  drawn  by  the  plaintiff  on  him  against  the  goods ;  and 
thereupon  the  plaintiff  delivered  to  the  defendant,  and  the  de- 
fendant accepted  from  the  plaintiff,  the  said  bills  of  lading  and 
drafts,  upon  the  terms  that  the  defendant  should  cause  the  drafts 
to  be  presented  at  Eosario  to  Bollaert  for  acceptance,  and  that  in 
the  event  of  the  said  drafts  being  duly  accepted  the  defendant 
should  deliver  over  to  Bollaert  the  said  bills  of  lading  on  his 
accepting  the  drafts,  and  should  cause  the  drafts  to  be  presented 
for  payment  at  maturity,  and  remit  to  the  plaintiff  the  proceeds 
of  the  drafts  if  the  same  should  be  paid ;  and  that,  if  the  drafts 
should  not  be  paid,  the  defendant  should  either  return  the  same 
to  the  plaintiff,  or  pay  him  the  amount,  for  reward  to  the  de- 
fendant in  that  behalf;  and  although  the  defendant  accordingly 
presented  the  said  drafts  for  acceptance  by  Bollaert,  and  he  ac- 
cepted the  same,  whereupon  the  defendant  delivered  to  him  the 
bills  of  lading,  and  although  all  things  were  done  and  happened 
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1873  and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to  have  the 
Devekill  drafts  returned  to  him  or  the  amount  thereof  paid  by  the  defend- 
BuRNELL  maintain  this  action,  yet  the  defendant  did  not 

nor  would  return  the  drafts,  nor  did  nor  would  the  defendant  pay 
to  the  plaintiff  the  amount  thereof. 

Judgment  went  by  default  for  want  of  a  plea,  and  on  a  writ  of 
inquiry  before  the  sheriff  it  was  contended  by  the  defendant's 
counsel  that  upon  the  declaration  as  framed  the  jury  were  entitled 
to  assess  the  damages  at  the  value  of  the  bills,  and  not  the 
amount  of  them. 

The  jury  found  that  the  bills  were  worthless,  and  a  verdict  was 
entered  for  the  plaintiff  for  a  farthing  damages. 

A  rule  nisi  had  been  obtained  for  a  new  trial,  or  to  increase  the 
amount  of  the  verdict  to  107Z.,  the  balance  of  the  amount  of  the 
bills,  after  deducting  certain  payments  on  account.  - 

McLeod  shewed  cause.  The  promise  alleged  in  the  declaration 
is  an  alternative  promise  to  do  one  of  two  things,  either  to  return 
the  bills  or  pay  the  amount  of  them,  and  the  breach  alleged  is  not 
doing  either  of  the  two  alternatives.  The  damages  for  such  a 
breach  are  not,  necessarily,  the  amount  of  the  bills.  Of  the  two 
alternatives  the  defendant  was  entitled  to  select  the  least  burthen- 
some.  If  the  jury  thought  the  bills  worthless,  as  they  did,  they 
were  entitled  to  give  nominal  damages.  They  have  to  ascertain 
by  what  amount  the  plaintiff  would  have  been  the  better  if  the  con- 
tract had  been  performed ;  and,  as  the  contract  alleged  would  have 
been  performed  by  the  return  of  the  bills,  if  the  bills  were  of  no 
value  he  has  lost  nothing.  This  case  is  not  as  if  the  plaintiff  had 
alleged  a  contract  by  the  defendant  to  return  the  bills,  and  if  not 
then  to  pay  the  amount,  and  that  the  bills  were  not  returned,  and 
for  a  breach  non-payment  of  the  amount.  The  case  would  then  have 

,  been  within  the  authority  of  Lowe  v.  Pears.  (1) 

Garth,  QC,  in  support  of  the  rule.  The  question  is,  what  is  the 
reasonable  construction  of  the  contract  alleged  in  the  declaration. 
The  Court  is  entitled  in  construing  the  declaration  to  look  at  the  facts 
alleged,  and  give  a  reasonable  construction  to  the  contract  alleged 

.  with  reference  to  those  facts.  It  is  plain  that  the  contract  meant  that 

(1)  4  Burr.  2225. 
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the  defendant  was  to  return  the  bills,  and  that,  if  he  did  not,  he  was  to  1873 
be  bound  to  pay  the  amount  of  them.   He  has  the  option,  in  the  first  petbrill 
instance,  of  returning  the  bills,  but,  if  he  does  not  do  so,  he  has  no  ^- 

JoURlfELLi. 

longer  any  option,  but  must  pay  the  amount.  It  is  obvious,  if  the  con- 
tract be  so  construed,  the  damages  for  the  failure  to  perform  either 
alternative  will  be  the  amount  of  the  bills.  The  breach  is  not  very 
artistically  framed ;  but,  construing  it  reasonably  with  reference  to 
the  meaning  of  the  contract  alleged,  it  is  submitted  that  the  amount 
of  the  bills  is  the  measure  of  the  damages  resulting  from  it. 

Grove,  J.  The  question  in  the  present  case  turns  upon  the  con- 
struction to  be  put  upon  the  promise  alleged  in  this  declaration. 
The  question  is  an  extremely  doubtful  one,  and  unfortunately 
there  is  a  division  of  opinion  in  the  Court.  I  think,  with  the 
majority  of  the  Court,  that  the  true  construction  of  the  promise 
alleged  is,  that  it  is  not  in  the  strictest  sense  an  alternative  pro- 
mise, but  a  promise  that  the  defendant  would  return  the  bills,  and 
if  he  did  not  return  them  he  would  pay  the  amount  of  tbem. 
In  that  case  it  is  clear  that  the  defendant  would  be  bound,  if 
he  did  not  return  the  bills,  to  pay  the  amount  of  them.  The 
promise  relates  to  a  matter  of  business,  and  must  receive  the  con- 
struction which  would  be  given  to  the  language  used  by  business 
men  in  the  ordinary  course  of  business.  If,  in  the  ordinary  affairs 
of  life,  I  say  to  a  man,  I  will  return  your  horse  to-morrow,  or  pay 
you  a  day's  hire  of  him,  the  only  reasonable  construction  is,  that,  if  I 
do  not  return  the  horse,  I  will  pay  a  day's  hire.  If  the  use  of  the 
word  "or  "  compels  us  to  regard  this  as  a  purely  alternative  promise, 
then  the  same  construction  would  be  applicable  to  the  case  I  have 
taken  as  an  illustration,  which  would  be  plainly  unreasonable.  Here 
the  parties  seem  to  me  by  their  agreement  to  have  said  that  they 
will  not  estimate  the  damage  to  accrue  to  the  plaintiff  by  the 
non-return  of  the  bills  at  the  actual  value  of  the  bills,  whatever  it 
may  be ;  but  they  choose  to  say  that,  if  the  bills  are  not  returned, 
the  defendant  shall  be  bound  to  pay  the  amount  of  them.  The 
plaintiff  might  not  choose  to  take  the  risk  of  a  change  of  circum- 
stances, which  might  affect  the  value  either  way,  but  might  prefer 
to  assess  the  value  at  the  amount  of  the  bills.  It  seems  to  me 
that  the  question  is,  what  is  the  meaning  of  this  promise  in  ordinary 
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1873  parlance,  and  we  are  entitled  to  give  it  such  meaning  for  the 
Deveeill  purposes  of  the  present  application.  I,  therefore,  think  the  rule 
BuENELL.    should  be  absolute. 

Beett,  J.  I  am  of  the  same  opinion.  The  declaration  in  the 
present  case  states  facts  which  shew  a  business  relation  between 
these  parties,  and  proceeds  to  set  out  a  contract  made  between 
them  bearing  reference  to  such  relation.  It  appears  to  me  that, 
when  a  business  contract  with  relation  to  business  matters  is  set 
out  in  a  declaration,  the  Court  is  entitled  to  construe  it  according 
to  the  ordinary  rules  applicable  to  the  construction  of  mercantile 
contracts ;  that  is  to  say,  not  merely  according  to  the  strict  rules 
of  grammar,  but  so  as  to  give  a  business  meaning,  and  not  a  fanciful 
meaning,  to  every  part  of  it.  The  promise  here  set  out  is  that 
the  defendant  would  either  return  the  bills  or  pay  the  amount  of 
them.  That  promise  must  be  construed  as  if  we  had  to  construe 
it  directly  after  it  was  made ;  and  we  have  no  right  to  consider  what 
may  have  happened  at  a  subsequent  period.  If  the  promise  had 
been  simply  to  return  the  bills,  the  law  would  have  implied  that,  if 
the  bills  were  not  returned,  the  defendant  should  be  bound  to  pay 
the  damages  actually  occasioned  to  the  plaintiff,  which  might  be 
equal  to,  or  less  than,  the  amount  of  the  bills.  If  the  parties 
making  this  business  contract  had  intended  this,  they  would  have 
contented  themselves  with  making  an  agreement  that  the  bills 
should  be  returned ;  but  they  are  not  content  with  making  this 
agreement,  and  they  make  a  further  promise,  to  which,  as  it  seems 
to  me,  we  are  bound  to  give  a  meaning.  The  promise  is  to  return 
the  bills  or  to  pay  the  amount  of  them.  That  is  the  same  as  if  they 
had  said  the  defendant  should  return  the  bills,  or  pay  200Z.,  or 
whatever  the  amount  might  be.  If  that  does  not  mean  that  he 
should  return  the  bills,  and  if  not  should  pay  200Z.,  I  do  not  see 
what  business  meaning  it  could  have.  The  plaintiff  is  entrusting 
the  bills  to  the  defendant  in  order  to  be  presented  for  acceptance, 
and  ultimately  for  payment ;  if  dishonoured,  he  may  wish  to  deal 
with  them  himself;  he  therefore  makes  a  stipulation  to  insure 
their  return, — that  if  the  defendant  will  not  return  them,  he  shall 
pay  the  amount  of  them.  If  this  be  the  proper  construction  of 
the  promise,  we  are  entitled,  as  it  seems  to  me,  to  construe  the 
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breach  alleged  with  reference  to  such  promise,  and  give  it  a  con-  i873 
struction  which  shall  not  alter  the  effect  of  the  contract.  The 
whole  case,  therefore,  depends  upon  the  true  construction  of  the 
contract.  If  this  be  what  I  conceive  it  to  be,  it  follows  that  the 
damages  for  the  breach  of  it  are  the  amount  of  the  bills.  I  am 
therefore,  of  opinion  that  the  rule  should  be  made  absolute. 

Keating,  J.  I  have  entertained  considerable  doubt  during  the 
course  of  the  argument,  and  I  cannot  say  that  my  doubts  are  en- 
tirely removed.  I  have  come,  however,  to  the  conclusion  that  the 
contract  as  alleged  in  the  declaration  is  not  to  be  considered  such 
as,  according  to  the  strictest  construction  of  the  words  used,  it 
might  perhaps  appear  to  be;  but  that  it  is  really  a  contract  to 
return  the  bills  to  the  plaintiff,  or,  if  they  are  not  returned,  to  pay 
the  amount  of  them.  The  difficulty  in  the  case  seems  to  me  to 
arise  from  the  way  in  which  the  breach  is  laid.  It  appears  to  me 
that  it  would  have  been  competent  to  the  pleader,  in  declaring  on 
the  contract,  to  treat  it  as  a  contract  to  the  effect  I  have  before 
state'd.  He  seems  to  have  got  into  difficulty  by  declaring  on  it  as 
a  purely  alternative  contract,  which  would  be  satisfied  by  the  per- 
formance of  one  thing  or  the  other.  It  seems  to  me  that  the 
proper  way  of  declaring  would  have  been  to  declare  upon  the  con- 
tract as  one  to  return  the  bills,  and  if  not  pay  the  amount,  and 
accordingly  to  have  shaped  the  breach  as  for  non-payment  of  the 
amount,  alleging  that  the  bills  had  not  been  returned.  I  look  at 
the  contract  as  a  mercantile  contract  made  between  mercantile 
men,  and  it  does  certainly  seem  to  me  that  the  meaning  contended 
for  by  the  defendant  makes  it  one  which  it  is  scarcely  likely  that 
mercantile  men  would  enter  into.  The  plaintiff  is  sending  out  his 
•goods,  and  entrusts  a  correspondent  with  the  drafts  which  he  has 
drawn  against  them.  It  is  not  an  unreasonable  stipulation  to 
make,  that,  if  not  accepted  or  dishonoured,  the  defendant  must 
return  them  to  the  plaintiff  that  he  may  deal  with  them  as  he 
pleases,  or,  if  he  does  not  so  return  them,  must  stand  paymaster 
himself  It  appears  to  me  that,  looking  to  the  declaration,  that 
w^as  probably  what  the  parties  did  intend.  If  so,  is  there  any 
insuperable  obstacle,  from  the  form  of  the  breacli,  to  our  giving 
<?ffect  to  the  construction  at  which  we  are  disposed  to  arrive  as  to 
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1873      the  contract  ?    I  agree  that  the  breach  must  be  construed  with 
Devekill    relation  to  the  construction  to  be  put  on  the  contract  in  the  decla- 
BxjKNELL    ^^tion.    On  the  whole,  therefore,  I  think  that  the  rule  should  be 
made  absolute,  though  I  am  not  without  considerable  doubts  on 
the  subject,  which  are  very  materially  strengthened  by  the  fact 
that  my  Lord  differs. 

BoviLL,  C.J.  I  unfortunately  differ  from  the  rest  of  the  Court. 
The  question  appears  to  me  to  be  one  of  great  difficulty,  and  my 
mind  has  fluctuated  considerably  during  the  course  of  the  argument. 
The  majority  of  the  Court  have  arrived  at  a  conclusion  favorable 
to  the  plaintiff ;  but  the  inclination  of  my  mind  is  in  favour  of  the 
defendant.  The  matter  is  one  of  considerable  doubt,  and  I  need 
hardly  say  that  I  have  some  misgivings  as  to  the  correctness 
of  my  opinion,  seeing  that'  the  rest  of  the  Court  are  of  a  con- 
trary opinion.  The  question,  as  it  seems  to  me,  turns  entirely  on 
the  construction  of  the  language  in  which  the  contract  is  alleged 
in  the  declaration.  If  the  contract  as  there  stated  is  simply  in 
the  alternative,  to  do  one  of  two  things,  it  would  be  satisfied  by 
the  performance  of  either,  and  the  damages  would  be  the  loss  occa- 
sioned by  non-performance  of  that  alternative  which  would  be 
least  beneficial  to  the  plaintiff.  If  the  true  construction  be  that  of 
the  two  things  to  be  done  one  depended  upon  the  non-performance 
of  the  other,  that  is,  if  the  defendant  did  not  return  the  bills,  then 
he  should  pay  the  amount  of  them,  the  damages  would  be  the 
non-payment  of  that  amount.  The  rule  of  law  is  clear,  that,  in  the 
case  of  alternative  contracts,  the  person  who  has  to  perform  the 
contract  has  the  right  to  elect  which  branch  of  the  alternative  he 
will  perform.  On  the  other  hand,  it  is  equally  clear,  if  the  con- 
tract is  to  do  a  thing,  and  if  not  to  pay  a  sum  of  money,  then  the 
damages  for  not  doing  the  thing  are  the  sum  of  money.  Under 
which  class  does  this  contract  range  itself?  It  must  depend  on  the 
language  in  which  it  is  stated.  I  come  to  the  conclusion  that  the 
contract  stated  in  this  declaration  is  one  of  the  class  which  may  be 
called  strictly  alternative,  and  would  be  satisfied  by  the  perform- 
ance of  either  branch  of  the  alternative,  at  election.  The  rule  as 
to  this  class  of  contracts  is  laid  down  by  Maule,  J.,  in  Cocklurn  v. 
Alexander.  (1) 

^  (1)  6  C.  B.  791,  at  p.  814 ;  18  L.  J.  (CP.)  74. 
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Many  instances  might  be  put,  e.  g.  the  case  suggested  in  argu-  i873 
ment.  A  man  might  contract  that  immediately  after  a  race  he  pg^Esii 
would  deliver  over  his  horse  Aiax,  or  pay  lOOOZ.  In  that  case  the  ^  ^• 
contract  would  be  performed  by  either  delivering  the  horse  or  the 
money,  at  election.  There  the  elBfect  of  the  alternative  might  vary 
according  to  circumstances,  for,  if  the  horse  lost  the  race,  the  owner 
would  probably  desire  to  deliver  the  horse ;  but,  if  it  won,  he 
might  prefer  to  part  with  the  money.  What  would  the  damages 
be  in  such  a  case  ?  They  would,  according  to  the  rule  laid  down  by 
Maule,  J.,  be  the  loss  occasioned  by  the  non-performance  of  the 
contract  to  the  plaintiff ;  and,  if  the  contract  could  have  been  per- 
formed by  the  performance  of  the  alternative  least  beneficial  to 
the  plaintiff,  the  measure  of  damages  would  be  regulated  by  the 
loss  occasioned  by  non-performance  of  that  alternative.  It  may  be 
said  that  the  case  I  have  put  is  like  the  present,  and  puch  a  con- 
tract means  that  the  owner  is  to  deliver  the  horse,  and  if  not  to 
pay  the  lOOOZ. ;  but  it  seems  to  me  that,  if  the  terms  of  the  con- 
tract are,  as  alleged  in  the  declaration,  in  the  alternative,  by  reason 
of  the  use  of  the  disjunctive  conjunction  "  or,"  we  are  not  entitled 
to  import  into  it  the  condition  that  if  the  one  thing  is  not  done  the 
other  shall  be,  which  is  to  turn  it  from  an  alternative  contract  into 
one  of  another  character.  One  test,  which  appears  to  me  to  be 
applicable,  is  to  reverse  the  order  in  which  the  two  alternatives  are 
mentioned.  Suppose  the  contract  alleged  were,  to  pay  1000/.  or 
to  deliver  the  horse.  Clearly  under  such  a  contract  there  would 
be  an  option  to  do  either,  and  it  could  not  be  said  that  it  was  a 
contract  to  pay  the  1000?.,  or  if  not  to  deliver  the  horse.  So  also 
with  the  present  contract,  if  it  were  alleged  to  be  to  pay  the 
amount  of  the  bills  or  to  deliver  them  up.  Could  it  then  be  said 
that  it  was  anything  but  a  purely  alternative  contract ;  that  it  was 
a  contract  to  pay  the  amount,  and  if  not  to  deliver  up  the  bills,  and 
that  damages,  perhaps  exceeding  the  amount  of  the  bills,  might  be 
recovered  for  the  default  in  returning  them  ?  Here  the  jury  have 
assessed  the  value  qf  the  bills  at  one  farthing,  but  in  some  cases 
the  actual  damages  for  non-return  of  the  bills  might  exceed  the 
amount  of  them.  In  whatever  order  the  two  alternatives  are  put, 
it  appears  to  me  that,  the  disjunctive  conjunction  being  used,  the  con- 
tract as  alleged  in  the  declaration  gives  an  option  which  alternative 
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1873  the  defendant  will  adopt.  It  seems  to  me  that,  to  read  the  contract  as 
Devekill  suggested  by  my  learned  brethren,  is  to  make  a  fresh  contract  for 
the  purpose  of  giving  effect  to  speculative  views  as  to  the  intention 
of  the  parties,  and  to  alter  the  natural  signification  of  the  language 
that  is  used.  It  is  clear,  on  the  face  of  the  declaration,  that  the 
pleader  treated  this  as  an  alternative  contract,  for  the  allegation 
of  performance  of  conditions  precedent  is,  that  all  things  were 
done  necessary  to  entitle  the  plaintiff,  not  to  payment  of  the  amount 
of  the  bills,  but  to  the  return  of  the  bills  or  the  payment  of  the 
amount  of  them.  It  may  have  been  that  it  was  with  reference  to 
this  view  of  the  declaration  that  the  defendant  allowed  judgment 
to  go  by  default.  Under  these  circumstances,  I  think  we  ought  to 
construe  the  declaration  strictly,  and  are  not  entitled  to  substitute 
words  which  import  a  condition  that  one  alternative  shall  be  per- 
formed if  the  other  is  not,  when,  the  disjunctive  conjunction  "  or  " 
being  used,  the  natural  meaning  is  a  simple  alternative.  I  have 
had  considerable  doubt  on  the  matter,  and  regret  to  differ  from 
my  learned  brethren,  but  I  feel  bound  to  express  the  opinion  at 
which  I  have  arrived.  I  am  of  opinion  that  this  rule  should  be 
discharged. 

Bule  absolute. 

Attorneys  for  plaintiff:  Poole  &  Hughes. 
Attorney  for  defendant :  Cotterill, 


June  7.  HUTCHINSON  and  Others  v.  TATHAM  and  Others. 

Written  Contract — Evidence  of  Trade  Usage — Cliarterjparty — Princijpal  and 

Agent. 

The  defendants,  acting  as  agents  for  one  L.,  chartered  a  ship  for  the  conveyance 
of  a  cargo  of  currants  from  the  Ionian  Islands.  The  charterjmrty  was  expressed 
to  be  made  and  was  signed  by  the  defendants,  as  "  agents  to  merchants,"  the 
name  of  the  principal  not  being  disclosed  : — 

Held,  on  the  authority  of  Humfrey  v.  Dale  (E.  B.  &  E.  1004 ;  27  L.  J.  (Q  B.) 
390)  and  Fleet  y.  Murton  (Law  Kep.  7  Q.  B.  126),  that  evidence  was  admissible, 
\       in  an  action  by  the  shipowners  against  the  defendants  upon  the  charterp arty,  of  a 
'        trade  usage,  by  which,  if  the  name  of  the  principal  is  not  disclosed  within  a 
reasonable  time,  the  agents  themselves  are  personally  liable. 

Declaeation  upon  a  charterparty,  for  freight  and  demurrage. 
Plea,  inter  alia,  denial  of  the  making  of  the  charterpa- ty. 
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On  the  trial  before  Keating,  J.,  at  the  sittings  in  London  after  1873 
Hilary  Term,  the  facts,  so  far  as  material,  were  as  follows :  Hltchinson 

The  charterparty  in  question  was  expressed  to  be  made  between  t^t^^jj 
the  plaintiffs  and  the  defendants  "  as  agents  to  merchants ;"  and 
provided  that  the  ship  should  load  at  Patras,  or  at  other  places  in 
the  Ionian  Islands,  as  ordered  by  the  charterers,  a  full  and  com- 
plete cargo  of  currants,  in  usual  packages,  &c.  The  defendants' 
signature  to  the  contract  was  expressed  to  be  by  them  "  as  agents 
to  merchants."  It  was  proved  that  the  defendants,  in  making  the 
charterparty,  had  acted  as  agents  for  one  Lyons,  with  due  autho- 
rity to  do  so ;  but  evidence  was  tendered  on  the  part  of  the  plain- 
tiffs, and  admitted,  of  a  trade  usage,  that,  if  the  principal's  name 
is  not  disclosed  within  a  reasonable  time  after  the  signing  of  the 
charterparty,  in  such  case  the  broker  shall  be  personally  liable. 
The  jury,  upon  the  evidence,  found  that  such  a  custom  existed, 
and  that  the  name  of  the  principal  had  not  in  this  case  been  dis- 
closed within  a  reasonable  time.  The  verdict  was  entered  for  the 
plaintiffs  for  475?.,  leave  being  reserved  to  the  defendants  to  move 
to  enter  a  verdict  for  themselves  on  the  ground  that  they  had  con- 
tracted as  agents,  and  that  parol  evidence  was  inadmissible. 

A  rule  nisi  had  been  accordingly  obtained,  against  which 


H.  James,  Q.C.,  and  PhilhricJc,  shewed  cause.  They  con- 
tended that  the  evidence  was  admissible,  and  that  the  case  was 
substantially  undistinguishable  from  Dale  v.  Himfrey  (1)  and 
Fleet  V.  Murion.  (2) 

[They  cited  Noble  v.  Kennoway  (3),  Fairlie  v.  Fenton  (4), 
JDeslandes  v.  Gregory  (5),  Green  v.  Ko^he  (6),  Story  on  Agency, 
s.  267,  and  2  Kent's  Commentaries,  p.  630.] 

Bay,  Q.C.,  and  Lumley  Smith,  supported  tlie  rule.  They  con- 
tended that  the  present  case  was  distinguishable  from  Dale  v. 
Humfrey  (1)  and  Fleet  v.  Murton  (2),  inasmucli  as  the  contract  was 
made  and  signed  by  the  defendants  "  as  agents,"  and  that  evidence 

(1)  7  E.  «&  B.  266 ;  E.  B.  &  E.        (4)  Law  llcp.  5  Ex.  100. 

1004;  26  L.  J.  (Q.B.)  137;  27  L.  J.  (5)  29  L.  J.  (Q.B.)  93;  30  L.  J. 

(Q.B.)  390.  (Q.B.)  36 ;  2  E.  &  E.  602. 

(2)  Law  Rep.  7  Q.  B.  126.  (6)  18  C.  B.  549 ;  25  L.  J.  (CP.) 

(3)  2  Doug.  510.  297. 
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1873  to  make  them  liable  as  principals  directly  contradicted  the  terms 
HoTCHiNsoN  contract,  and  was  therefore  inadmissible. 


V. 


Tatham.  Bovill,  C.J.  The  evidence  in  this  case  shewed  that  the 
defendants  were  acting  as  agents  for  one  Lyons,  who,  though 
usually  residing  at  Patras,  was  at  the  time  of  the  transaction  in 
question  in  this  country,  and  authorized  the  defendants  to  enter 
into  the  charterparty  upon  which  the  action  is  brought.  I  lay  no 
stress,  however,  upon  the  principal  being  a  foreigner,  as  it  does  not 
seem  to  me  material  in  the  present  case.  The  contract  is 
expressed  to  be  made  between  the  plaintiffs  and  the  defendants  as 
agents  to  merchants.  The  signature  of  the  defendants  repeats  the 
same  description  of  them,  as  agents  to  merchants.  Apart  from  the 
evidence  of  custom,  it  is  quite  clear  that  upon  a  contract  framed 
as  this  is  the  defendants  could  not  be  personally  liable.  It  appears 
on  the  face  of  the  contract  that  they  are  contracting  on  behalf  of 
others.  It  is  analogous  to  the  case  of  a  contract  in  which  a  broker 
says  that  he  sells  on  account  of  somebody  else  as  principal,  and 
signs  himself  broker,  which  was  the  form  of  the  contract  in  Fled  v. 
Murton.  (1) 

There  is  no  distinction  in  principle,  as  it  seems  to  me,  between 
the  contract  in  that  case  and  the  present.  The  contract  in  either 
case  shews  on  the  face  of  it  that  the  party  signing  it  is  acting  as 
agent.  This  was  the  view  taken  by  Blackburn,  J.,  in  Fleet  v. 
Murton  (1),  when  he  says,  "  I  take  it  that  there  is  no  doubt  at  all 
on  principle  that  a  broker,  as  such,  merely  dealing  as  broker  and 
not  as  purchaser  of  the  article,  makes  a  contract  from  the  very 
nature  of  things  between  the  buyer  and  seller,  and  he  is  not  him- 
self either  buyer  or  seller ;  and  that,  consequently,  when  the  contract, 
as  in  the  present  case,  in  terms  says,  '  sold  to  A.  B.,'  or  *  sold  to 
my  principals,'  and  the  broker  signs  himself  simply  as  broker,  he 
does  not  make  himself  by  that  either  purchaser  or  seller  of  the 
goods.    He  is  simply  the  broker  making  the  contract." 

The  same  point  was  decided  in  Fairlie  v.  Fenton  (2),  where 
Kelly,  C.B.,  says,  "When  he  contracts  in  the  ordinary  form, 
describing  and  signing  himself  as  broker,  and  naming  his  principal, 
no  action  is  maintainable  by  him."    Martin,  B.,  also  says,  in  the 

(1)  Law  Eep.  7  Q.  B.  126.  (2)  Law  Kep.  5  Ex.  169. 
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same  case,  "  When  he  states  on  the  face  of  the  contract  that  he  is  1873 
acting  as  broker,  that  is,  as  a  middleman  between  the  two  parties,  Hutchinson 
he  has  no  interest,  and  cannot  sue.  If  he  could  sue  he  could  also  be  x^Jg^jj^ 
sued ;  and  it  is  obvious  on  the  face  of  the  contract  that  he  does  not 
contract  to  deliver  the  goods  sold,  but  only  that  he  bas  authority 
to  enter  into  the  contract  on  behalf  of  the  principals  he  names." 
On  these  authorities,  and  according  to  the  general  understand- 
ing in  mercantile  matters  of  the  effect  of  a  contract  so  framed,  it 
seems  to  me  that  on  the  contract,  apart  from  custom,  the  defend- 
ants are  not  responsible. 

The  question  therefore  arises,  whether  evidence  is  admissible 
to  add  a  term  not  expressed  in  the  contract,  to  the  effect  that, 
if  the  principal  be  not  disclosed  within  a  reasonable  time  from 
the  signing  of  the  contract,  then  the  agent  is  to  be  personally 
liable.  It  is  the  general  rule  that  evidence  is  admissible  for 
the  purpose  of  explaining  the  terms  of  a  contract  with  reference 
to  the  usage  of  a  particular  trade,  and  of  shewing  that  a  term 
which,  prima  facie,  would  have  one  meaning,  may  have  in  such 
trade  another  well-understood  meaning.  The  question  sometimes 
arises  as  to  the  meaning  of  a  particular  expression,  but  it  also 
often  arises  as  to  whether,  on  a  contract  which  purports  to  be 
made  by  a  party  only  as  agent,  he  can  be  charged  as  principal. 
Within  my  experience  the  question  has  arisen  whether  such  a 
custom  exists  in  many  of  the  trades  in  London,  In  Humfrey  v. 
Dale  (1)  the  contract  was,  as  it  seems  to  me,  substantially  the 
mme  as  this.  There  the  contract  was  made  by  the  defendants 
prima  facie  as  agents,  but  it  was  decided  that  evidence  of  custom 
was  admissible  to  shew  that  it  was  intended  that  the  agent  should 
himself  be  bound  if  the  principal's  name  were  not  declared. 
There  is  nothing  unreasonable  in  such  a  custom,  and  I  have  known 
it  applied  by  the  findings  of  juries  to  many  branches  of  trade, 
There  is  a  good  reason  for  such  a  custom.  With  respect  to  many 
branches  of  trade  of  a  speculative  character,  where  contracts  are 
made  through  a  broker  to  take  advantage  of  the  rise  and  fall  of  the 
markets,  it  may  be  all  important  that  the  names  of  the  real  prin- 
cipals should  not  be  disclosed.  In  such  cases,  if  the  opposite  party 
cannot  obtain  the  name  of  the  principal,  no  one  can  be  responsible 
(1)  7  E.  &  R.  266 ;  E.  B.  &  E.  1004. 
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1873      to  him  but  the  broker.    If  the  custom  does  exist,  its  only  effect  is- 
Hdtchinson  to  add  a  term  to  the  contract,  and  to  make  the  contract,  which,. 
Tatiiam    priiiaa  facie,  is  that  of  the  principal,  likewise  bind  the  agent  per- 
son  ally  in  a  particular  event. 

After  the  cases  of  Humfrey  v.  Dale  (1)  and  Fleet  v.  Murton  (2), 
it  seems  to  me  impossible  to  contend  that  this  evidence  is  inadmis- 
sible. In  Fleet  v.  Murton  (2)  Oockburn,  0.  J.,  says,  "  For,  although 
where  a  party  contracts  as  agent  there  would  not,  independently  of 
some  further  bargain,  be  any  liability  on  him  as  principal,  yet,  if 
a  man,  though  professing  on  the  face  of  the  contract  to  act  as 
agent  to  another,  and  to  bind  his  principal  only  and  not  himself, 
chooses  to  qualify  the  contract  by  saying  that  he  will  make  him- 
self liable,  though  he  is  contracting  for  another  and  giving  to 
another  rights  under  the  contract,  he  himself  will  incur  the  same 
liability  as  his  principal.  Now,  although,  where  a  party  professes 
to  contract  as  broker,  it  might,  prima  facie,  be  taken  that  he  con- 
tracts without  the  intention  of  incurring  liability  on  his  own  part, 
yet,  if  by  the  custom  of  the  particular  trade  there  is  that  qualifica- 
tion of  the  contract,  which,  if  written  into  the  contract  in  extenso, 
would  undoubtedly  bind  him,  that  qualification  may,  I  think,  be 
imported  into  the  contract  by  evidence  of  the  custom." 

In  this  reasoning  I  entirely  concur.  Blackburn,  J.,  also  says : 
"  I  agree  that,  in  the  present  case,  if  it  were  not  for  the  evidence 
of  custom,  the  defendants,  who  contract  for  a  principal,  '  sold  to  a 
principal,' and  sign  as  brokers,  would  not  have  been  liable  at  all  upon 
this  contract.  But  then  there  came  the  custom,  and  the  evidence  of 
the  custom  was  to  this  effect,  that  in  this  trade  the  brokers  deal  on 
these  terms.  The  custom  is  this,  if  the  broker  does  not  disclose 
his  principal's  name  on  the  contract,  he  is  personally  liable." 

These  are  distinct  authorities  on  the  question ;  and,  speaking 
from  some  experience,  I  should  say  it  was  the  common  practice  to- 
admit  such  evidence  in  cases  of  the  sort.  For  these  reasons,  I 
think  the  rule  must  be  discharged. 

Bkett,  J.  The  question  here  is  as  to  the  meaning  of  a  written 
document,  and  as  to  whether  parol  evidence  was  admissible  for  the 
purpose  of  qualifying  it.    I  have  had  very  considerable  doubt  as- 

(1)  7  E.  &  B.  266  :  E.  B.  &  E.  1004.  (2)  Law  Rep.  7  Q.  B.  126. 
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to  what  is  the  effect  of  this  document  with  respect  to  the  admissi-  1873 
bility  of  the  parol  evidence.  Hltchlnson 

In  the  body  of  the  contract  it  is  stated  that  it  is  made  by  the  t^tham 
defendants  as  agents  to  merchants,  and  the  signature  is  to  the 
same  effect.    This  appears  to  me  a  much  stronger  case  than 
Humfrey  v.  Bale  (1)  and  Fleet  v.  Murton.  (2) 

It  does  seem  a  strong  thing,  when  a  person  expressly  says  to 
another,  in  a  written  document,  that  he  is  not  contracting  with 
him  as  principal,  and  in  signing  that  writing  states  the  same  thing 
again,  to  hold  that  it  can  by  any  evidence  afterwards  be  established 
that  he  is  liable,  not  as  agent  but  principal.  On  the  authority  of 
what  was  said  by  Cockburn,  C.  J.,  in  Fleet  v.  Murton  (2),  and  Hill,  J., 
in  Deslandes  v.  Gregory  (3),  it  is  clear  that  without  evidence  of 
custom  the  defendants  would  not  be  liable  as  principals.  So  strong 
do  I  consider  the  terms  of  this  contract  in  this  respect,  taking  the 
terms  in  the  body  and  the  signature  together,  that,  were  evidence 
offered  to  shew  that  from  the  beginning  the  defendants  were  liable 
as  principals,  I  should  be  prepared  not  to  admit  it ;  but  the  cases 
have  lately  gone  very  far  as  to  the  admissibility  of  evidence  of 
custom.  It  is  clear,  however,  that  no  such  evidence  can  be  ad- 
mitted to  contradict  the  plain  terms  of  a  document.  If  evidence 
were  tendered  to  prove  a  custom  that  the  defendants  should  be 
liable  as  principals  under  all  circumstances,  that  would  contradict 
the  document ;  but  it  has  been  decided  that,  though  you  cannot 
contradict  a  written  document  by  evidence  of  custom,  you  may  add 
a  term  not  inconsistent  with  any  term  of  the  contract.  What,  I 
apprehend,  it  is  here  attempted  to  add,  is,  not  that  the  defendants 
would  be  liable  as  principals  in  the  first  instance  or  under  all  cir- 
cumstances, but  that,  though  prima  facie  and  in  most  cases  the  brokers 
are  mere  agents,  yet,  if  they  fail  to  disclose  the  name  of  the  principals 
within  a  reasonable  time,  they,  the  agents,  may,  on  the  happening  of 
this  contingency,  be  principals.  This  is  not,  I  think,  on  the  whole,  in- 
consistent with  the  contract,  and  therefore,  though  with  some  doubt, 
I  think  the  evidence  was  admissible,  and  the  rule  must  be  discharged. 

Grove,  J.    I  cannot  see  that  there  is  any  tangible  distinction 

(1)  7  E.  &  B.  26C ;  E.  B.  &  E.  (2)  Law  l^cp.  7  Q.  B.  12G. 

1004.  (3)  2  K.  &  E.  002,  GOT. 
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1873  between  the  contracts  in  tlie  cases  of  Hurafrey  v.  Bale  (1)  and  Fleet 
HuTCHiNEoiT  ^'  burton  (2)  and  that  in  the  present  case.  In  the  present  case  the 
Tatham  defendants  say  they  contract  as  agents;  but  in  those  cases  it  was 
obvious,  on  the  face  of  the  documents,  that  the  defendants  were 
agents.  In  both  the  contract  was  expressed  to  be  made  for  a  principal, 
and  the  broker  signed  himself  broker.  In  what  capacity,  there- 
fore, could  he  contract  except  as  agent  ?  If  this  view  be  correct, 
these  cases  are  express  authorities,  one  of  them  being  the  decision 
of  a  court  of  error,  that  the  evidence  of  the  custom  is  admissible 
in  such  a  case  as  the  present.  It  is  not  easy  to  deiSne  exactly  the 
limits  within  which  evidence  of  mercantile  custom  is  admissible  to 
vary  the  meaning  of  a  written  contract.  It  is  clear  that  evidence 
is  not  admissible  to  contradict  the  writing ;  but  in  one  sense  the 
contract  must  always  be  varied-  by  the  admission  of  the  evidence  of 
custom,  inasmuch  as  the  effect  of  the  contract  would  not  be  the  same 
without  the  parol  evidence,  or  else  the  parol  evidence  would  itself 
be  unnecessary.  The  evidence  of  custom  that  is  inadmissible  must 
be,  it  appears  to  me,  evidence  of  something  inconsistent  and  irre- 
concileable  with  the  written  contract.  The  evidence  here  proposed 
to  be  given  can  only  be  inadmissible  if  the  import  of  the  words 
"  as  agents  "  is  such  as  to  exclude  a  collateral  provision  for  liability 
as  principals  in  a  certain  contingency.  It  is  not  attempted  to  shew 
that  the  defendants'  principals  would  not,  prima  facie,  and,  in  most 
cases,  be  liable  as  the  principals,  and  not  the  defendants ;  but  that, 
in  a  certain  particular  contingency,  the  defendants  might  them- 
selves be  personally  liable.  This  does  not  seem  to  me  so  inconsis- 
tent and  irreconcileable  with  the  contract  as  to  amount  to  a 
contradiction  or  variation  beyond  what  is  admissible. 

Keating,  J.  I  also  think  that  this  evidence  was  admissible.  I 
agree  with  my  Brother  Brett  that  the  present  case  goes  somewhat 
beyond  any  case  yet  decided,  but  still  I  think  that  it  is  fairly 
within  the  authority  of  Humfrey  v.  Dale  (1)  and  Fleet  v. 
MuTton.  (2) 

Bule  discharged. 

Attorneys  for  plaintiffs  :  Lawless,  Nelson,  &  Jones. 
Attorney  for  defendants  :  Cooler. 

(1)  E.  B.  &  E.  1004.  (2)  Law  Rep.  7  Q.  B.  126. 
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Ballot  Act,  1872  (35  &  36  Vict.  c.  33) — Municipal  Election— Duties  of  Presiding 
Officer — Action  for  Breach  of  ministerial  Duty — Voting  Papers  without  the 
Official  Marie. 

The  Ballot  Act,  1872,  by  implication,  imposes  a  duty  prima  facie  on  the  presiding 
officer  at  a  polling  station  during  an  election  to  deliver  to  the  voters  voting  papers 
bearing  the  official  mark  appointed  under  the  Act  for  the  election,  and  to  be  present 
during  such  election  at  the  polling  station,  so  that  the  voters,  before  depositing  their 
voting-papers  in  the  ballot  box,  can  shew  to  him  the  official  mark  on  the  back  of 
such  papers  in  accordance  with  the  statute. 

For  breach  of  these  duties,  being  merely  ministerial,  an  action  will  lie  by  a  party 
aggrieved,  e.g.,  who  has  thereby  lost  the  election  through  votes  given  to  him  being 
void  for  want  of  the  official  mark,  without  malice  or  want  of  reasonable  care  on 
the  part  of  the  defendant. 

If  a  clerk  be  appointed  by  the  returning  officer  to  assist  at  the  polling-station, 
the  presiding  officer  may  by  the  Act  depute  to  such  clerk  so  much  of  his  duties 
as  he  thinks  fit,  with  certain  specified  exceptions.  For  the  acts  of  commission  or 
omission  of  the  clerk  in  the  performance  of  the  duties  so  delegated,  the  presiding 
officer  will  not  be  responsible,  inasmuch  as  he  does  not  appoint  the  clerk,  and  the 
relation  of  master  and  servant  does  not  exist  between  them. 

Per  Bovill,  C.J.,  and  Grove,  J.  The  Act  does  not  impose  on  the  presiding 
officer  the  duty  of  ascertainiog  before  the  voter  deposits  a  voting  paper  in  the 
ballot  box,  whether  the  official  mark  is  on  such  paper. 

Per  Keating  and  Brett,  JJ.,  the  statute  does  impose  such  duty  on  the  presiding 
officer. 

Declaration  :  First  count.  That,  before  and  at  the  time  of  the 
committing  of  the  grievances  hereinafter  mentioned,  a  certain 
election  was  being  held  for  the  election  of  a  councillor  to  serve  in 
the  town  council  of  the  borough  of  Birmingham,  for  a  certain 
ward  in  the  said  borough  called  St.  Martin's  ward,  and  the 
defendant  had  been  appointed,  under  and  by  virtue  of  the  rules 
contained  in  the  1st  schedule  to  the  Ballot  Act,  1872,  a  presiding 
officer  to  preside  at  one  of  the  polling  stations  appointed  for  the 
said  elect''}n,  and  the  defendant  acted  as  such  presiding  officer  at 
the  said  polling  station  at  and  during  the  said  election,  and  the 
plaintiff  and  jne  Thomas  Startin  were  respectively  candidates  at 
the  said  electioa  for  the  sai-d  office  of  town  councillor ;  and  it 
became  and  was  the  duty  of  the  defendant  at  Ruch  election  to 
deliver  to  the  vot^jrs  voting  at  the  said  polling'station  ballot  papers 
bearing  the  officLil  mark  appointed  for  the  said  election ;  and  it  was 
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1873  also  the  duty  of  the  defendant  to  ascertain,  before  the  voters  placed 
PicKEiuxG  ^^^^^^  s^i^  respective  ballot  papers  in  the  ballot  box,  whether  the 
said  ballot  papers  were  properly  marked  with  the  official  mark  as 
aforesaid ;  and  the  defendant  undertook  and  entered  upon  the  said 
respective  duties,  for  performance  of  which  duties  aforesaid  the 
defendant  received  reward,  and  the  defendant  as  such  presiding 
officer  as  aforesaid  neglected  his  said  duties  as  follows,  that  is  to 
say,  that  he  delivered  to  certain  of  the  said  voters  at  the  said 
polling  station  ballot  papers  not  bearing  the  said  official  mark,  and 
which  last-mentioned  ballot  papers,  after  having  been  duly 
marked  and  folded  by  the  said  respective  voters,  were  placed  by 
the  respective  voters  in  the  said  box,  and  the  defendant  did  not 
ascertain  that  the  said  last-mentioned  ballot  papers  did  not  bear 
the  said  official  mark  before,  the  same  were  placed  in  the  said  box 
as  aforesaid :  and  the  plaintiff  avers  that  after  the  close  of  the 
polling  at  the  said  election  the  said  Thomas  Startin  was  declared 
to  be  elected  by  a  majority  of  three  votes  ;  and  the  plaintiff  after- 
wards petitioned  against  the  return  of  the  said  Thomas  Startin, 
under  the  Corrupt  Practices  (Municipal  Elections)  Act,  1872,  and 
the  said  petition  came  on  for  hearing  before  G.  M.  Dowdes- 
well,  Esq.,  one  of  Her  Majesty's  counsel,  and,  after  hearing  the 
evidence  and  examining  the  ballot  papers  and  other  documents 
produced  before  him,  the  said  G.  M.  Dowdeswell,  Esq.,  determined 
that  from  the  number  of  votes  polled  in  favour  of  the  plaintiff 
twelve  of  such  votes  should  be  struck  off,  to  wit,  two  of  such  votes 
on  the  ground  that  the  two  persons  who  gave  such  votes  had  per- 
sonated certain  persons  entitled  to  such  votes,  nine  of  such  votes 
on  the  ground  that  ballot  papers  used  in  giving  those  votes  did 
not  bear  the  said  official  mark,  and  one  of  such  votes  on  the 
ground  that  the  voter  had,  contrary  to  the  provisions  of  the  said 
Ballot  Act,  1872,  so  marked  the  said  ballot  paper  used  by  him 
in  giving  such  vote  that  such  vote  could  be  identified  ;  and  the  said 
G.  M.  Dowdeswell,  Esq.,  further  determined  that,  from  f^he  number 
of  votes  given  for  the  said  Thomas  Startin,  fourteen  of  such  votes 
should  be  struck  off,  to  wit,  three  of  mch  votes  on  the  ground  that 
the  voters  who  gave  such  votes  were  during  the  said  election  paid 
canvassers  of  the  said  Thomas  Startin,  ten  of  snch  votes  on  the 
ground  that  the  ten  persons  who  gave  such  votes  had  personated 
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certain  persons  entitled  to  such  votes,  and  one  of  such  votes  on  the  i873 
ground  that  the  ballot  paper  used  in  giving  the  said  vote  did  not  pk^keki 
bear  the  said  official  mark,  and  that  two  votes  which  had  been  re-  ^^^^^^ 
jected  by  the  returning  officer  at  the  said  election  should  be  added 
to  the  number  of  votes  polled  in  favour  of  the  said  Thomas  Startin; 
and  in  the  result  the  said  G.  M.  Dowdeswell,  Esq.,  certified  that 
the  said  Thomas  Startin  was  duly  elected  and  returned  to  serve  as 
such  town  councillor  as  aforesaid ;  and  by  reason  of  the  neglect  of 
the  respective  duties  by  the  defendant  committed  as  hereinbefore 
mentioned,  the  plaintiff  was  prevented  from  being  elected  and 
serving  as  such  town  councillor  as  aforesaid,  and  lost  all  the  costs 
and  expenses  he  was  put  to  in  endeavouring  to  procure  his  said 
election  as  aforesaid  and  in  presenting  the  said  petition,  and  has 
been  and  is  otherwise  damnified. 

Second  count,  after  repeating  the  preliminary  allegations  in  the 
first  count  contained,  stated  that  the  defendant  became  and  was 
bound  by  the  provisions  of  the  Ballot  Act,  1872,  at  and  during 
such. election,  to  be  present  at  the  said  polling  station,  so  that  each 
voter,  before  the  placing  the  ballot  paper  by  which  he  voted  in 
the  ballot  bos  at  the  said  polling  station,  could  shew  to  the  de- 
fendant, as  such  presiding  officer  as  aforesaid,  the  official  mark 
appointed  for  the  said  election  at  the  back  of  the  said  ballot  paper  ; 
and  the  defendant  neglected  his  duty  in  this,  that  he  was  not 
present  so  that  nine  of  the  said  voters  who  voted  for  the  plaintiff 
during  the  said  election  at  the  said  polling  station  could  shew  him 
the  official  mark  on  the  back  of  the  voting  paper ;  that  the  said 
nine  voters  so  last  mentioned  received  ballot  papers  not  having  the 
official  marks  aforesaid,  and  after  having  duly  marked  and  filled  in 
the  same,  placed  the  same  in  the  said  box ;  and  that  after  the  close 
of  the  polling  at  the  said  election  the  said  Thomas  Startin  was 
declared  to  be  elected  by  a  majority  of  three  votes.  [The  count 
then  concluded  with  allegations  substantially  similar  to  those  in 
the  first  count.] 

Third  count,  after  repeating  the  same  preliminary  allegations  as 
in  the  first  and  second  counts,  stated  that  the  defendant  wilfully 
omitted  to  mark  a  certain  number  of  the  ballot  papers  on  each  side 
immediately  before  the  same  were  delivered  to  and  used  by  the 
voters,  and  also  wilfully  omitted  to  be  present  so  that  each  of  the 
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1873      said  voters  could  shew  him  the  said  official  mark  on  the  back  of 
Pickering   the  said  ballot-paper  before  each  of  the  said  voters  placed  his  vote 
James  closed  box  used  for  the  aforesaid  purpose ;  and  also  wilfully 

omitted  to  ascertain  whether  each  of  the  said  ballot  papers,  before 
the  voter  placed  the  same  in  the  said  closed  box,  was  marked  on 
the  back  with  the  official  mark ;  and  by  reason  of  the  premises, 
upon  a  petition  to  quash  the  return  of  the  said  Thomas  Start  in, 
the  said  votes  so  given  as  aforesaid  for  the  plaintiff  were  disallowed, 
and  thereby  the  plaintiff  lost  the  said  petition,  and  was  not  de- 
clared to  be  duly  elected,  as  he  would  have  been  but  for  the 
omission  in  this  count  alleged ;  and  the  plaintiff  has  lost  the  costs 
and  expenses  he  incurred  in  endeavouring  to  procure  his  election, 
and  was  put  to  great  costs  and  expenses  in  and  about  the  said 
election  petition,  and  has  been  and  is  otherwise  damnified  ;  and  the 
plaintiff  is  entitled  to  the  .sum  of  100?.  for  the  wilful  omission 
hereinbefore  mentioned. 

Demurrers  to  all  the  counts. 

Soil,  for  the  defendant.  The  statute  casts  no  such  duties  as 
those  alleged  in  the  declaration  upon  the  defendant,  at  any  rate 
not  in  the  sense  that  an  action  will  lie  for  the  breach  of  them. 
The  provisions  are  directory  only.  The  11th  section  is  strong  to 
shew  that  only  a  wilful  breach  of  these  duties  can  give  a  right  of 
action.  The  words  in  that  section,  which  reserve  other  liabilities, 
refer  only  to  liabilities  for  wilful  breaches  of  duty.  The  Act, 
therefore,  which  creates  the  duties  expressly  gives  an  action  for 
wilful  breaches  of  them ;  and  the  inference  is  that  there  is  no  right 
of  action  intended  to  be  created  in  respect  of  any  other  breaches 
of  them. 

Secondly :  If  an  action  will  lie  at  all  for  the  breach  of  those 
duties,  it  will  not  lie  without  an  allegation  of  malice,  or  at^  least 
want  of  reasonable  care  and  diligence.  The  greatest  hardships 
and  inconveniences  would  arise  if  it  were  otherwise.  The  most 
multifarious  duties  are  cast  on  the  presiding  officer,  which  have 
to  be  many  of  them  attended  to  simultaneously  in  the  midst 
of  the  bustle  of  an  election ;  and  without  any  real  negligence  it 
may  happen  by  accident,  e.g.  through  the  stamping  machine  not 
working  properly,  that  some  papers  among  a  number  may  not  be 
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effectually  marked  with  the  official  mark,  and  then,  if  they  are  1873 
delivered  out  without  this  being  noticed,  it  is  alleged  that  the  ~  pickerin-g 
presiding  officer  will  be  subject  to  a  multiplicity  of  actions  by  each  j^^j^s 
of  the  voters  whose  votes  were  rejected,  and  by  the  candidate. 

Thirdly :  There  is  nothing  in  the  Act  which  throws  these  duties 
on  the  presiding  officer  personally.  His  duty  is  to  preside  over 
the  election  at  the  polling  station ;  but  by  the  Act  the  returniQg 
officer  may  appoint  a  clerk  or  clerks  to  assist  the  presiding  officer, 
to  whom  the  latter  may  depute  such  of  his  duties  as  he  thinks  fit  ; 
and  the  clerk  would  be  the  person  to  perform  such  duties  as  de- 
livering the  papers  to  the  voters,  and  seeing  generally  that  the 
statute  is  complied  with  in  matters  of  detail.  The  relation  of 
master  and  servant  does  not  exist  between  the  presiding  officer  and 
the  clerk,  so  the  former  cannot  be  responsible  for  the  act  of  the 
latter. 

[Keating,  J.  But  the  presiding  officer  may  perform  any  of 
the  duties  himself.  There  may  be  no  clerk,  or  the  presiding  officer 
may  not  have  deputed  the  particular  duty  to  him.] 

The  allegations  in  the  declaration  are  not  sufficient  to  shew  that 
he  personally  undertook  the  particular  duties  in  question.  The 
allegation  amounts  to  no  more  than  that  he  undertook  the  duties 
of  presiding  ofiicer  generally.  It  is  quite  consistent  with  the 
declaration  that  clerks  were  appointed,  who  really  acted  in  doing 
the  duties  alleged. 

Fourthly:  There  is  no  sufficient  allegation  in  any  of  the  counts 
to  shew  that  the  loss  of  the  election  was  the  consequence  of  the 
breaches  of  duty  complained  of.  The  allegations  with  reference 
to  what  took  place  on  the  petition  do  not  identify  the  votes  struck 
off  from  the  plaintiff's  votes  with  the  voters  to  whom  the  voting 
papers  were  delivered  by  the  defendant  without  official  marks.  It 
is  quite  consistent  with  the  statements  in  the  declaration  that  the 
votes  struck  off  were  votes  given  at  another  polling  station.  There 
is  no  allegation  that  the  voters  who  received  such  papers  from  de- 
fendant voted  for  the  plaintiff.  It  is  not  alleged  that,  with  respect 
to  the  votes  which  were  struck  off  on  the  ground  of  tlie  papers  not 
having  the  official  mark,  the  papers  had  not  in  tlict  the  official 
mark.  In  an  action  of  this  kind,  the  declaration  ought  certainly  not 
to  receive  an  indulgent  construction.    The  general  allegations  at 
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the  end  of  the  counts,  stating  that  the  plaintiff  was  prevented  from 
being  elected,  cannot  cure  the  defects  of  the  previous  allegations, 
inasmuch  as  they  must  be  construed  as  a  mere  conclusion  from 
what  has  gone  before,  and  not  as  a  substantive  allegation  of  fact 
which  would  be  traversable.  (1) 

[He  cited  Couch  v.  Steel  (2)  ;  ScMnoiti  v.  Bumsted  (3)  ;  Ashhy 
V.  White  (4) ;  Tozer  v.  Child  (5) ;  Harman  v.  Tap;penden,  (6)] 

Henry  James,  Q.C.  {Tindal  Atkinson  with  him),  for  the  plaintiff. 
It  is  manifest  that  the  statute  imposes  the  duties  alleged  on  some 
one,  and,  though  they  may  be  deputed  to  clerks,  prima  facie  they 
are  imposed  on  the  presiding  officer.  The  declaration  alleges  that 
he  undertook  them,  and,  if  in  fact  they  had  been  deputed  to  a 
clerk,  that  fact  may  be  alleged  by  way  of  plea  in  answer  by  the  de- 
fendant. There  need  be  no  hardship  or  inconvenience.  The  local 
authority  may  regulate  the  number  to  poll  at  each  station,  and 
sufficient  assistance  may  be  provided,  so  that  the  requirements  of 
the  Act  may  be  easily  carried  out.  The  'presiding  officer  is  paid 
for  the  performance  of  his  duties,  and  need  not  accept  the  office 
unless  he  chooses. 

These  provisions  cannot  be  construed  as  directory  merely,  for 
they  are  essential  to  the  working  of  the  Act.  The  votes  are  void 
unless  given  on  papers  bearing  the  official  mark.  So  also  with 
regard  to  the  deposit  in  the  box  of  the  voting  paper  bearing  the 
official  mark ;  if  one  of  the  papers  bearing  the  official  mark  be  got 
out  of  the  polling  station,  a  series  of  substitutions  may  be  made, 
each  voter  taking  in  a  voting  paper  already  filled  up,  bearing  the 
official  mark  and  bringing  out  the  one  given  to  him.  Therefore 
these  are  duties  not  merely  directory  but  absolutely  imposed  on 
the  presiding  officer  by  the  Act ;  and,  such  duties  being  of  a  minis- 


(1)  In  the  course  of  the  argument 
both  the  defendant's  and  plaintiff's 
counsel  went  through  the  provisions  of 
the  sections  of  the  Act  in  detail  with 
regard  to  each  of  the  three  duties 
alleged,  with  a  view  to  shewing  re- 
spectively that  they  were  not  and  were 
imposed  on  the  presiding  officer ;  hut 
the  sections  are  so  fully  discussed  in 
the  judgment  that  it  has  not  been 


thought  necessary  to  give  the  argument 
in  detail. 

(2)  3  E.  &  B.  402 ;  23  L.  J.  (Q.B.) 
121. 

(3)  6  T.  K.  646. 

(4)  1  Sm.  L.  C.  227 ;  2  Ld.  Eaym. 
938. 

(5)  7  E.  &  B.  377;  26  L.  J.  (Q.B.) 
151. 

(6)  1  East,  555,  564. 


YOL.  VIII.] 


TKINITY  TEEM,  XXXYI  VICT. 


495 


terial  character,  the  general  rule  of  law  is  that  for  breach  of  such  1873 
duties  au  action  will  lie  by  a  party  aggrieved,  without  an  allegation  Pickeking 
of  malice  or  negli  gence.    J^illev  v.  Sbcctb  (1)  j  SJiiuotti  v.  JButyi-"  jame^ 
sted  (2) ;  Starling  v.  Turner  (3) ;  Tozer  v.  Child  (4) ;  Athinson  v. 
Newcastle  J  &c.,  Waterworks  Co.  (5) ;  Barry  v.  Arnaud  (6)  ;  Oullen 
V.  Morris.  (7)  What  authority  is  there  for  saying  that  in  the  case 
of  a  ministerial  duty  directed  by  an  Act  of  Parliament  an  action 
will  not  lie  unless  there  has  been  want  of  reasonable  care  ? 

It  is  alleged  that  it  is  the  duty  of  the  voter  to  see  that  the  mark 
is  on  his  paper ;  but  that  cannot  be,  because  by  the  provisions  of 
the  Act  the  mark  is  to  be  kept  secret,  and  therefore  the  voter,  not 
knowing  what  the  mark  is,  cannot  know  whether  it  is  on  the  paper 
or  not. 

The  11th  section,  by  which  the  penalty  is  given  for  wilful  breach 
of  duty,  reserves  all  other  penalties  and  liabilities,  and  therefore 
can  have  no  effect  with  respect  to  the  question  whether  an  action 
will  lie  or  not.  With  respect  to  the  plaintiff's  right  to  sue  as  a 
party  aggrieved,  it  is  submitted  that,  even  if  the  previous  allega- 
tions* as  to  what  took  place  on  the  petition  are  insufficient,  the 
general  allegation  at  the  end  of  each  of  the  counts  is  sufficient.  It 
cannot  be  looked  upon  as  a  conclusion  of  law,  but  must  be  treated 
as  an  allegation  of  fact. 

Holly  in  reply,  cited  Bullen  on  Pleading  (8) ;  Hartley  v.  Her- 
ring. (9) 

BoviLL,  C.J.  This  case  raises  important  questions  upon  the 
construction  of  the  Ballot  Act,  1872,  with  regard  to  the  duties  of 
presiding  officers  and  clerks  at  parliamentary  and  municipal  elec- 
tions. The  present  case  is  one  of  a  municipal  election  ;  but  the 
provisions  of  the  Act  which  are  involved  are  many  of  them  appli- 
cable to  parliamentary  elections  also,  and  therefore  the  questions 
which  arise  with  respect  to  the  breach  of  duties  imposed  by  the 
Act  assume  a  very  serious  character.    The  5th  section  of  the  Act 

(1)  2  W.  Bl.  1141.  (5)  Law  Rep.  6  Ex.  404. 

(2)  6  T.  R.  646.  (6)  10  Ad.  &  E.  046. 

(3)  2  Lev.  50;  2  Ventr.  25.       '  (7)  2  Stark.  577. 

(4)  7  E.  &  B.  377  ;  26  L.  J.  (Q.  B.)  (8)  3rd  cd.  p.  12. 
151.  (9)  8  T.  K.  130. 
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1873  provides  for  tlie  division  of  counties  and  boroughs  into  polling 
Pickering  districts  by  the  local  authority,  and  for  the  assignment  of  a  polling 
Jamjes  place  to  each  district.  The  15th  rule  in  the  1st  schedule  provides 
that  at  every  polling  place  the  returning  officer  shall  provide  a 
sufficient  number  of  polling  stations.  The  16th  rule  then  provides 
that  each  polling  station  shall  be  furnished  with  compartments,  in 
which  the  voters  can  mark  their  votes,  screened  from  observation  ; 
and  by  the  20th  rule  the  returning  officer  is  to  provide  each  polling 
station  with  materials  for  voters  to  mark  the  ballot  papers,  with 
instruments  for  stamping  thereon  the  official  mark,  and  copies  of 
the  register ;  and  it  is  likewise  enacted  that  he  shall  keep  the  offi- 
cial mark  secret.  The  21st  rule  is  that  which  provides  for  the 
appointment  of  the  presiding  officer,  for  breaches  of  duties  con- 
nected with  whose  office  the  defendant  is  now  sought  to  be  made 
liable.  That  rule  enacts  that  the  returning  officer  shall  appoint  a 
presiding  officer  to  preside  at  each  station,  and  that  the  officer  so 
appointed  shall  keep  order  at  his  station,  shall  regulate  the  number 
of  electors  to  be  admitted  at  a  time,  and  shall  exclude  all  other 
persons  except  the  clerks,  the  agents  of  the  candidates,  and  the 
constables  on  duty.  The  general  duties  of  the  presiding  officers 
are  also  referred  to  by  ss.  9  and  10  of  the  Act.  Sect.  9  gives 
him  various  powers  for  the  preservation  of  order,  and  s.  10  other 
powers  for  the  purpose  of  adjournment  of  the  polls  and  adminis- 
tering questions  to  the  voters. 

The  8th  section,  after  providing  that  the  returning  officer  shall 
provide  nomination  papers,  polling  stations,  ballot  boxes,  ballot 
papers,  stamping  instruments,  &c.,  provides  that  he  may  appoint 
and  pay  such  officers  as  may  be  necessary  for  effectually  con- 
ducting an  election  in  manner  provided  by  the  Act.  Then  if,  in 
•  addition  to  a  presiding  officer,  the  returning  officer  appoint  a 

clerk  or  clerks  to  assist  him,  the  50th  rule  in  the  1st  schedule 
provides  that  the  presiding  officer  may  do,  by  the  clerks  appointed 
to  assist,  any  acts  which  he  is  required  or  authorized  to  do  by  this 
Act  at  a  polling  station,  except  ordering  the  arrest,  exclusion,  or 
ejection  from  the  polling  station  of  any  person.  The  machinery 
being  thus  provided,  we  have  now  to  look  to  the  course  of  pro- 
ceeding at  the  poll,  and  for  that  purpose  reference  must  be  made 
to  the  2nd  section  of  the  Act.  That  section  enacts  as  follows :  "  In 
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ihe  case  of  a  poll  at  an  election,  the  votes  shall  be  given  by  ballot.  1873 
The  ballot  of  each  voter  shall  consist  of  a  paper,  in  this  Act  called  Pickeeixg 
-a  ballot  paper,  shewing  the  names  and  description  of  the  candi-  jj^li^ 
dates.  Each  ballot  paper  shall  have  a  number  printed  on  the  back, 
and  shall  have  attached  a  counterfoil,  with  the  same  number 
printed  on  the  face.  At  the  time  of  the  voting  the  ballot  paper 
shall  be  marked  on  both  sides  with  an  official  mark  and  delivered 
to  the  voter  within  the  polling  station,  and  the  number  of  such 
voter  on  the  register  of  voters  shall  be  marked  on  the  counterfoil, 
and  the  voter,  having  secretly  marked  his  vote  on  the  paper  and 
folded  it  up  so  as  to  conceal  his  vote,  shall  place  it  in  a  closed  box 
in  the  presence  of  the  officer  presiding  at  the  polling  station  (in 
this  Act  called  the  presiding  officer),  after  having  shewn  to  him  the 
official  mark  at  the  back."  Any  ballot  paper  which  has  not  on  its 
back  the  official  mark,  &c.,  is  to  be  void  and  not  counted.  The 
rules  relating  to  this  subject  are  the  24th  and  following  rules. 
The  24th  rule  provides  that  immediately  before  a  ballot  paper  is 
delivered  to  the  elector  it  shall  be  marked  on  both  sides  with  the 
official  mark,  either  stamped  or  perforated,  and  the  number,  name, 
and  description  of  the  elector,  as  stated  in  the  copy  of  the  register, 
;shall  be  called  out,  and  the  number  of  such  elector  shall  be  marked 
'On  the  counterfoil,  and  a  mark  shall  be  placed  in  the  register 
against  the  number  of  the  elector,  to  denote  that  he  has  received  a 
ballot  paper,  but  without  shewing  the  particular  ballot  paper  which 
he  has  received.  The  25th  rule  provides  that  the  elector,  on  re- 
ceiving the  ballot  paper,  shall  forthwith  proceed  into  one  of  the 
compartments  in  the  polling  station,  and  there  mark  his  paper  and 
-  fold  it  up,  so  as  to  conceal  his  vote,  and  shall  then  put  his  ballot 
paper  so  folded  up  into  the  ballot  box ;  that  he  shall  vote  without 
undue  delay,  and  shall  quit  the  polling  station  as  soon  as  he  has 
put  his  ballot  paper  into  the  ballot  box.  The  26th  rule  provides 
for  voters  incapacitated  by  blindness,  and  certain  other  peculiar 
cases.  It  is  then  necessary  to  refer  to  the  directions  for  the 
guidance  of  voters  at  the  end  of  the  second  schedule,  which  are  to 
be  printed  in  conspicuous  characters  and  placarded  at  the  polling 
stations.  They  provide  thai  the  voter  shall  go  into  one  of  the 
compartments  and  place  a  cross  opposite  the  name  of  the  candidate 
for  whom  he  votes,  and  proceed  thus :    The  voter  will  then  fold 
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up  the  ballot  paper,  so  as  to  shew  the  official  mark  on  the  back,  and, 
leaving  the  compartment,  will,  without  shewing  the  front  of  the 
paper  to  any  person,  shew  the  official  mark  on  the  back  to  the 
presiding  officer,  and  then,  in  the  presence  of  the  presiding  officer, 
put  the  paper  into  the  ballot  box,  and  forthwith  quit  the  polling 
station."  The  only  other  section  to  which  it  will  be  necessary  to 
refer  is  the  11th  section,  which  enacts  that  "  every  returning 
officer,  presiding  officer,  and  clerk,  who  is  guilty  of  any  wilful  mis- 
feasance, or  of  any  wilful  act  or  omission  in  contravention  of  this 
Act,  shall,  in  addition  to  any  other  penalty  or  liability  to  which  he 
may  be  subject,  forfeit  to  every  person  aggrieved  by  such  mis- 
feasance, act,  or  omission,  a  penal  sum  not  exceeding  one  hundred 
pounds." 

In  this  case  there  are  three  allegations  of  duty  upon  which  the^ 
plaintiff  seeks  to  maintain  this  action.  The  first  allegation  is,  that 
it  was  the  duty  of  the  defendant,  as  presiding  officer,  to  mark  the 
ballot  paper  with  the  official  mark,  or  rather,  to  deliver  to  the 
voter  a  ballot  paper  bearing  such  mark.  The  allegation  which  I 
will  deal  with  secondly,  though  it  does  not  come  in  that  order  in 
the  counts,  is,  that  it  was  the  duty  of  the  defendant  to  be  present 
at  the  polling  station,  so  that  each  voter,  before  placing  the  ballot 
paper  in  the  box,  could  shew  to  the  presiding  officer  the  official 
mark  on  the  back  of  the  ballot  paper.  Thirdly,  it  is  alleged  that 
it  is  the  duty  of  the  presiding  officer  to  ascertain,  before  the  voting 
paper  is  placed  in  the  box,  that  it  is  properly  marked  with  the 
official  mark.  There  are  no  clauses  in  the  Act,  the  rules,  or  the 
directions,  that  expressly  impose  any  of  these  duties  on  the  presiding 
officer.  I  am,  however,  of  opinion,  looking  to  the  provisions  of  the 
Act,  that  there  is  clearly  a  duty  cast  on  some  person  to  deliver  to  the 
voters  ballot  papers  with  the  official  mark  properly  stamped  upon 
them.  It  is  provided  that  an  instrument  shall  be  procured  for  the 
purpose  of  stamping  them  ;  and  there  must  be  some  one  to  use  it. 
Some  stress  was  laid  on  the  provision  that  the  mark  was  to  be  kept 
secret,  and  it  will  be  as  well  to  deal  with  this  point  at  once.  It  is 
to  be  secret  in  the  sense  that  no  opportunity  is  to  be  given  for 
imitating  it ;  but  it  cannot  be  intended  to  be  so  secret  as  that  the 
voter  may  not  know  and  recognise  it.  It  does  not  follow  from  that 
that  he  would  be  able  to  carry  it  away  or  copy  it  for  the  purposes- 
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of  forgery.  The  mark  being  placed  on  both  sides  of  the  paper,  the  1873 
voter,  on  being  handed  the  paper,  will  necessarily  be  able  to  see  pkjkeki: 
what  it  is ;  and  the  Act  and  the  directions  to  the  voter  expressly 
direct  that  the  voter  shall  shew  the  mark  on  the  back  to  the  pre- 
siding officer  before  placing  the  paper  in  the  box.  Now,  the  Act 
providing  that  the  paper  shall  be  delivered  to  the  voter  at  the 
polling  station,  having  the  official  mark,  and  that  the  voter  shall 
fill  up  the  paper  in  a  particular  manner,  and  before  depositing  it 
in  the  box  shall  shew  the  mark  on  the  back,  who  is  the  person 
that  is  to  see  that  these  directions  are  carried  out  ?  The  presiding  > , 
officer  is  the  person  who  is  to  preserve  order,  and  generally  to 
attend  to  what  is  necessary  at  the  polling  station.  There  may  be 
various  officers  provided  according  to  the  Act.  In  small  districts, 
perhaps,  the  presiding  officer  alone  will  suffice ;  but  in  populous 
districts  it  would  be  impossible  for  the  presiding  officer  by  himself 
to  do  all  that  is  necessary  at  an  election.  Provision  is  made  for 
the  appoititment  of  clerks,  and,  as  a  general  rule,  one  would  expect 
that  in  such  districts  there  would  be  several  clerks  to  attend  to  the 
various  practical  details,  to  refer  to  the  register,  fill  up  the  counter- 
foils, stamp  the  papers,  &c.,  and  that  the  presiding  officer  would 
exercise  a  general  supervision,  and  only  interfere  in  cases  of  any 
difficulty  or  disturbance.  Now,  the  duty  must  lie  on  some  one  to 
deliver  the  papers  bearing  the  official  mark.  It  appears  to  me 
'that  the  question  on  whom  it  would  lie  depends  on  the  question  to 
whom  it  was  in  point  of  fact  intrusted.  The  presiding  officer 
might  undertake  it  himself,  or  he  might  depute  it  to  a  clerk  under 
4:he  provisions  of  the  50th  rule ;  but  that  one  or  other  must  do  it 
seems  to  me  clear.  The  conclusion  at  which  I  have  arrived,  after 
the  able  argument  on  the  subject,  is,  that  the  duty  of  delivering  the 
paper  with  the  official  mark  upon  it  must  rest  with  the  person  who 
undertakes  that  part  of  the  duties  connected  with  the  election  at 
the  polling  station  ;  and  I  mean  by  tliat,  not  the  person  who  gene- 
rally undertakes  that  duty,  but  the  person  who  in  each  particular 
instance  undertakes  it,  and  consequently  that  the  responsibility 
would  rest  on  the  presiding  officer  or  the  clerk,  according  as  the 
one  or  the  other  did  in  poiiit  of  fact  deliver  out  the  paper.  With 
(reference  to  acts  done  by  the  clerk,  the  performance  of  which  luid 
been  deputed  to  him  by  the  presiding  officer,  it  must  be  observed 
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1873       that  the  clerk  is  appointed  and  paid  by  the  returning  officer,  not 
Pickering   ^7       presiding  officer;  the  relation  of  master  and  servant  does 
James  exist  between  the  presiding  officer  and  the  clerk;  each  is 

an  independent  officer,  though  the  powers  of  the  presiding  officer 
are  larger.    It  seems  to  me,  therefore,  that  the  presiding  officer  is 
not  responsible  for  the  act  of  the  clerk  in  delivering  out  a  paper 
not  marked  with  the  official  mark.    The  clerk  would  be  the  person 
on  whom  the  responsibility  would  devolve,  by  reason  of  his  having 
undertaken  the  duty  quoad  the  particular  voter.    If,  on  the  other 
hand,  the  presiding  officer  undertook  the  duty  by  himself,  deliver- 
ing the  paper  to  the  particular  voter,  he  would  be  bound  to  see 
that  the  paper  was  duly  stamped.    The  question  of  responsibility 
must,  as  it  seems  to  me,  depend  on  the  question  who  personally 
delivered  the  paper.    The  next  question  is,  how  far  the  presiding 
officer  was  bound  to  be  present  at  the  polling  station,  so  that  each* 
voter,  before  placing  his  ballot  paper  in  the  box,  might  shew  the 
official  mark  on  the  back  to  the  presiding  officer,  in  accordance 
with  the  statute.  It  is  obvious  that  there  must  be  some  one  bound 
to  be  present  for  the  purpose,  if  the  Act  is  to  be  complied  with.  It 
appears  to  me  that  the  duty  may  rest  on  the  presiding  officer  him- 
self,  or,  in  large  and  populous  districts,  where  there  might  be  great 
pressure  during  certain  hours,  as  at  meal  hours  in  a  working-class 
constituency,  and  it  would  be  impossible  practically  for  one  man  tO' 
attend  to  all  that  was  necessary,  this  also,  in  my  opinion,  is  one 
of  the  things  which  would  seem  to  be  within  the  50th  rule,  and 
which  might  be  deputed  to  clerks.    In  practice  I  have  little  doubt 
that  in  populous  places  that  is  the  course  adopted.    The  presiding 
officer  would  hand  the  voting  papers  to  different  clerks,  probably 
assigning  to  each  clerk  a  particular  portion  of  the  alphabet,  and 
the  clerks  would  hand  them  out  to  the  voters,  and  when  the  voters- 
had  filled  them  up  they  would  be  required  to  place  them  in  the 
ballot  box  before  the  clerk,  and  the  voter  would  then  exhibit  the 
mark  on  the  back  of  the  paper  to  the  clerk  presiding  over  the 
ballot  box.  in  which  he  deposited  it.    I  see  no  objection  to  that 
course,  and  I  do  not  see  how  the  matter  could  be  managed  other- 
wise in  practice.    Then,  the  same  rule  appears  to  apply  to  this 
duty  as  to  the  duty  first  alleged.  The  duty  would  seem  to  rest  on. 
the  person  who  undertakes  to  perform  it  in  the  particular  case. 


YOL.  VIII.] 


TKINITY  TEEM,  XXXVI  VICT. 


501 


'  The  next  allegation  of  duty  is  with  reference  to  ascertaining  1873 

before  the  paper  is  placed  in  the  box  whether  it  is  properly  marked  '^pickeeing 

with  the  official  mark.    I  do  not  find  any  clause  in  the  Act  of  jj^li^^^ 

Parliament  or  the  rules  which  would  lead  one  to  the  conclusion 

that  any  positive  or  imperative  duty  is  imposed  on  the  presiding 

officer  or  the  clerk  with  regard  to  that.    The  duty  is  cast  on  the 

voter  of  shewing  the  mark.    That  appears  from  the  latter  part  of 

the  2nd  section,  and  also  from  the  directions  to  voters  in  the  2nd 

schedule.    To  deal  with  the  matter  from  a  practical  point  of  view, 

the  voter  may  go  into  the  compartment  and  mark  the  paper,  and 

then,  if  he  chooses  to  go  and  put  it  into  the  box  without  shewing 

the  official  mark,  although  it  is  clearly  made  his  duty  to  do  so, 

what  power  has  the  officer  or  the  clerk  to  prevent  him,  to  take  away 

the  paper  from  him,  or  to  touch  it  any  way  ?  I  do  not  see  how  we 

can  imply  any  power  to  interfere  to  such  an  extent  with  the  voter 

in  the  exercise  of  his  right  to  vote,  without  an  express  provision  to 

that  effect.    The  provisions  of  the  Act  with  reference  to  shewing 

the  mark,  and  the  directions  to  the  voter,  refer  to  what  is  to  be 

done  by  the  voter,  and  do  not  point  to  any  act  to  be  done  by 

the  presiding  officer.    On  the  whole,  therefore,  I  come  to  the  ^ 

conclusion  that  no  duty  is  cast  upon  the  presiding  officer  to  / 

ascertain  whetber  the  paper  is  marked  before  it  is  placed  in  the 

box. 

These,  then,  are  the  three  matters  in  respect  of  which  a  duty  is 
alleged  to  be  imposed  on  the  defendant.  It  is  necessary  then  for 
the  plaintiff  to  shew  that  the  duties  in  question  imposed  by  the 
Act  did  fall  in  this  particular  instance  on  the  defendant.  For 
that  purpose  it  is  necessary  for  him  to  allege  that  the  defendant  | 
did,  as  presiding  officer,  personally  undertake  the  performance  of 
sucb  duties.  That  is  to  say,  that  he  did  personally  deliver  to  the 
voters  the  voting  papers,  and  that  he  neglected  to  see  tliat  such 
papers  bore  the  official  mark,  and  that  he  personally  was  the  officer 
who  undertook  to  be  present  in  order  that  the  official  mark  might 
be  shewn  to  him,  and  that  these  duties  did  not  devolve  on  a  clerk. 

With  regard  to  the  allegations  to  that  effect,  I  think  that  the 
first  count  sufficiently  alleges  that  the  defendant  was  the  presiding 
officer,  and  did  act  in  this  particular  instance  in  the  matter  of 
delivering  the  papers  to  the  voters.    So  also  the  allegations  in  the 
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1873  second  count  of  a  similar  character  appear  to  me  to  be  sufficient. 
PicKEKiNG  There  are  statements  that  he  was  presiding  officer,  and  acted  as 
James.  such,  sufficient  to  imply  that  he  was  presiding  and  acting  with 
reference  to  the  matters  complained  of,  and  that,  in  the  absence  of 
any  statement  on  the  record  with  regard  to  the  existence  of  any 
clerks,  he  was  the  person  bound  to  be  present  in  order  that  the 
voters  might  exhibit  the  official  mark  on  the  back  of  the  paper  to 
him. 

The  question  remains,  whether  there  is  a  sufficient  allegation 
that  the  plaintiff  is  a  person  injured  by  the  breaches  of  duty  com- 
plained of  to  enable  him  to  maintain  the  action.  It  seems  to  me 
that  the  first  count  is  greatly  defective  in  this  respect,  and  could 
not  be  supported,  even  after  verdict.  There  is  an  entire  absence 
of  any  sufficient  statement  to  connect  the  voters  to  whom  the 
defendant  delivered  the  unmarked  papers  with  the  votes  struck  off 
by  the  barrister,  or  that  the  majority,  as  a  matter  of  fact,  was 
changed  or  the  result  of  the  election  affected  by  the  delivery  of  the 
unmarked  papers.  And,  further,  it  is  not  stated  that  the  voters  to 
whom  the  papers  were  so  delivered  voted  for  the  plaintiff.  These 
insufficient  allegations  of  fact  are  followed  by  a  general  allegation 
that  by  reason  thereof  the  plaintiff  was  prevented  from  succeeding 
on  the  election. 

It  has  always  been  a  well-settled  rule  of  pleading  that  a  mere 
allegation  of  duty  is  an  allegation  of  a  conclusion  of  law,  and,  if 
the  facts  stated  are  such  as  not  to  raise  the  alleged  duty,  the  mere 
general  allegation  of  duty  cannot  avail.  According  to  the  old  lan- 
guage of  pleading,  a  virtute  cujus  cannot  be  traversed.  It  appears 
to  me  that  the  general  allegation  in  this  declaration  is  a  mere 
statement  of  a  conclusion  arising  from  the  facts  that  are  previously 
mentioned,  and  cannot  cure  the  preceding  defective  statement.  I 
do  not  look  at  it  as  an  allegation  of  fact,  or  one  that  would  be  tra- 
versable. Therefore  it  seems  to  me  that  the  first  count  is  good  so 
far  as  one  of  the  allegations  of  duty  and  the  breach  of  such  duty 
are  concerned,  but  bad,  inasmuch  as  it  does  not  sufficiently  shew 
that  the  plaintiff  is  a  person  injured  by  the  breach  of  duty ;  and 
that  our  judgment  ought  to  be  for  the  defendant  on  that  count. 

With  regard  to  the  second  count,  it  seems  to  me  that  the  same 
objection  applies  as  to  the  first  count.    With  regard  to  the  third 
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<}ount,  it  seems  to  me  that  the  case  is  brought  within  the  11th  1873 
section.    The  allegations  in  that  count  with  respect  to  the  injury  PicKEiimG 
caused  to  the  plaintiff  by  reason  of  the  defendant  s  breach  of  duty,  james 
though  not  very  artistically  framed  from  a  technical  point  of  view, 
seem  to  me  substantially  sufficient  to  shew  that  votes  were  given 
for  the  plaintiff  which  were  disallowed  by  reason  of  defendant's 
breach  of  duty,  and  that  the  plaintiff  thereby  lost  the  election ;  and 
therefore  the  count  seems  to  me  sufficient  in  point  of  law,  except, 
however,  with  respect  to  the  allegation  of  a  duty  to  ascertain  that 
the  papers  were  marked  with  the  official  mark  before  being  de- 
posited in  the  box. 

It  was  urged,  with  respect  to  the  first  and  second  counts,  that  the 
11th  section  shewed  that  they  were  not  sustainable,  and  that  the 
only  liability  which  could  arise  for  a  breach  of  the  duties  alleged 
was  the  liability  to  a  penalty  under  that  section.  It  appears  to 
me  that  this  argument  is  not  well  founded,  because  the  section  j 
provides  that  the  penalty  shall  be  in  addition  to  any  other  liability. 
K  there  be  these  duties  of  delivering  papers  marked  with  the 
official  mark  and  of  being  present  that  the  voter  may  shew  the 
mark,  then  for  the  breach  of  them  there  would,  apart  from  the 
11th  section,  be  a  liability  in  addition  to  that  provided  for  by  the 
11th  section,  and  consequently  by  the  very  terms  of  that  section  it 
is  not  affected. 

It  was  also  urged,  with  respect  to  the  first  and  second  counts, 
that  no  action  would  lie  for  the  breach  of  the  duties  alleged  in 
them,  even  if  such  duties  existed,  unless  the  acts  complained  of 
were  done  maliciously  or  negligently.  If  there  be  a  positive  duty,  \ 
as  contended  for,  as  I  think  there  is  with  respect  to  two  of  the 
matters  alleged,  it  is  a  ministerial  duty,  and  it  is  not  necessary 
that  there  should  be  malice  or  negligence.  It  would  be  superfluous 
to  go  through  the  cases  on  the  subject.  It  is  a  general  rule  of  law 
that,"  when  a  ministerial  duty  is  imposed,  an  action  lies  for  breach 
of  it,  without  malice  or  negligence. 

Keating,  J.  This  is  an  action  against  a  presiding  officer  at  a 
municipal  election  lor  the  borough  of  Birmingham,  in  respect  of 
<3ertain  breaches  of  duty  alleged  against  him  as  such  presiding 
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1873      officer.    The  breaches  charged  are,  first,  that  he  delivered  ballot 


Pickering   Papers  to  Yoters  which  had  not  upon  them  the  official  mark ; 
James      Secondly,  that  he  did  not  ascertain  that  the  voting  papers  were 
stamped  upon  the  voters*  depositing  them  in  the  ballot  box ;  and 
thirdly,  that  he  wa^s  not  present  at  the  polling  station,  so  that  the 
voters  could  shew  him  the  official  mark  on  the  ballot  paper  before 
placing  it  in  the  box.    The  first  question  is,  whether  the  statute 
creates  any  duty  on  the  part  of  the  presiding  officer,  the  breach  of 
which  would  render  him  liable  to  an  action  such  as  is  now  sought 
to  be  maintained.     It  has  been  very  forcibly  contended  by 
Mr.  Holl,  that  it  was  not  intended  by  the  statute  to  create  any 
duty  on  the  part  of  the  defendant,  or,  as  I  understood  Mr.  Holl,. 
and  indeed  it  is  a  necessary  consequence  of  his  argument,  on  the 
part  of  any  person,  to  perform  the  matters  specified  in  the  Act,  so 
as  to  create  any  liability  to  an  action  for  breach  of  such  duty.  It 
seems  to  me  that  the  statute  does  most  clearly  create  a  duty  in 
some  person  to  perform  the  acts  thereby  specified ;  and  it  would  h& 
a  strange  result  if  we  were  driven  to  such  a  construction  of  the 
Act  as  would  render  its  provisions  nugatory,  and  to  say  that  the 
performance  of  all  these  duties,  which  are  obviously  more  or  less- 
important  and  essential  to  the  working  of  the  Act,  are  left  to  the 
discretion  of  the  parties  employed  to  perform  them.  It  is  clear  to  me 
that  the  Act  imposes  a  duty  on  some  one.  What  then  are  the  acts 
which  by  the  statute  are  required  to  be  performed  ?    The  scheme 
of  the  Act  is,  to  introduce  a  system  of  secret  voting.    The  voter  is 
to  apply  for  a  balloting  paper,  and  that  paper  is  to  be  delivered  to 
him,  his  number  on  the  register  being  first  ascertained,  and  the 
paper  being  marked  on  both  sides  with  the  official  mark.    It  i& 
obviously  most  important  that  the  paper  which  is  delivered  out  to 
the  voter  should  be  the  same  w^hich  he  afterwards  deposits  in  the 
box.    Accordingly,  the  officer  is  required  to  stamp  the  paper  on 
delivering  it  to  the  voter,  and  the  voter,  after  going  into  the  com- 
partment and  marking  the  paper  secretly,  is  to  fold  up  the  paper^ 
leaving  the  official  mark  on  the  back  exposed,  and,  taking  it  in 
that  state,  is  to  shew  the  mark  on  the  back  t«^  the  officer,  and 
deposit  the  paper  in  the  box.     The  defendant  occupied  tho 
position  of  presiding  officer.    The  presiding  officer  is  appointed  by 
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the  returning  officer,  and  his  duty  is  to  preside  at  the  polling  1873 
station  and  to  keep  the  ballot  box  in  his  view.  It  is  clear  that  by  Pickering 
the  Act  the  returning  officer  can  appoint  such  assistants  as  are  j^mes 
necessary  for  the  presiding  officer  in  the  shape  of  clerks,  and  that 
the  presiding  officer  may  delegate  so  much  of  his  duties  as  he 
thinks  fit  to  such  clerks,  with  certain  exceptions  as  to  the  main- 
tenance of  order.  It  might  be  doubtful,  also,  how  far  he  could 
delegate  the  duty  of  presiding  generally  at  the  polling  station,  for 
that  duty  appears  peculiarly  appropriated  to  himself  in  person. 
These  duties,  then,  appear  to  me  to  be  clearly  imposed  on  some 
one,  and  in  my  opinion  prima  facie  they  are  imposed  on  the  pre- 
siding officer.  I  am  by  no  means  disposed  to  think  that,  if  the 
presiding  officer  delegated  the  duty  of  delivering  the  voting  papers 
to  the  clerk,  as  I  think  he  might,  and  the  clerk  in  fact  delivered 
the  papers  without  marks,  and  the  presiding  officer  had  not  per- 
sonally anything  to  do  with  such  delivery,  the  presiding  officer 
would  be  liable  for  it.  I  think,  on  the  contrary,  that  the  clerk 
would  in  that  case  be  responsible.  It  is  sufficient  for  the  present 
purpose  to  say  that  the  presiding  officer  is  prima  facie  the  party 
liable.  If  he  seeks  to  get  rid  of  such  liability,  it  is  upon  him  to 
shew  that  he  has  delegated  his  duty  to  a  clerk.  I  am  therefore  of 
opinion  that  prima  facie  the  first  duty  alleged  in  the  declaration  is 
cast  on  the  defendant.  The  second  duty  alleged  is  to  ascer- 
tain that  the  voting  papers  are  marked  with  the  official  mark 
before  they  are  placed  in  the  box.  In  this  point  I  unfortunately 
differ  from  my  Lord  in  the  view  which  I  take  of  the  Act.  It  seems 
to  me  that  there  is  a  duty  imposed  on  the  presiding  officer  in  this 
respect  by  the  statute.  It  may  be  urged  that  cases  may  occur  in 
which  the  performance  of  such  duty  would  be  difficult, — that  the 
voter  may  insist  on  deppsiting  the  paper  in  the  box  without  shewing 
the  mark,  and  that  the  presiding  officer  has  no  power  to  prevent  him. 
The  Act  provides  that  the  presiding  officer  shall  have  assistance  in 
the  shape  of  police  constables,  and  that  he  may  cause  persons  to  be 
removed  from  the  polling  station  who  do  not  keep  order,  or  who 
refuse  to  obey  his  lawful  directions ;  and  he  is  to  keep  the  ballot 
box  so  as  to  be  within  his  view.  I  see  nothing  unreasonable  in 
imposing  on  him  the  duty  of  ascertaining  whether  the  ballot  paper 
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1873      about  to  be  deposited  in  the  box  has  the  official  mark,  which  it  is 
Pickering   doubtless  the  duty  of  the  voter  to  exhibit  to  him,  under  risk  of 
James.      ^^^ing  his  vote. 

With  respect  to  the  third  duty  alleged,  it  seems  to  me  that  the 
statute  prima  facie  imposes  upon  the  presiding  ofiScer  the  duty  of 
being  present  at  the  polling  station,  in  order  that  the  voter  may 
shew  him  the  official  mark  upon  the  paper  before  depositing  it  in 
the  box.  One  of  the  most  important  objects  to  be  attained  by  the 
provisions  of  the  Act  is,  to  secure  that  the  paper  which  is  put  in 
the  ballot  box  is  the  paper  which  is  delivered  out  marked  with 
the  official  mark.  It  seems  to  me,  therefore,  that  the  duty  is 
created  by  the  statute,  and  prima  facie  imposed  on  the  presiding 
officer,  of  seeing  that  this  object  is  carried  out.  Then,  these  duties 
being  imposed  by  the  statute,  are  there  here  such  breaches  of  them 
as  to  subject  the  defendant  to  an  action  ?  It  appears  to  me  that 
these  duties  are  purely  ministerial,  and  therefore  that  this  case  is 
within  the  class  of  cases  in  which  it  has  been  held  that,  there  being 
a  breach  of  a  duty  purely  ministerial,  an  action  will  lie  without  any 
allegation  of  malice.  It  has  been  contended  that  the  11th  section 
shews  the  intention  to  have  been,  that  the  only  remedy  for  a  breach 
of  duty  should  be  by  way  of  penalty.  It  seems  to  me  clear  that 
the  remedy  given  by  that  section  is  merely  cumulative,  and  it 
leaves  any  right  of  action  at  common  law  untouched. 

The  only  remaining  question  is,  whether  the  declaration  discloses 
breaches  of  the  statutory  duties  imposed  on  the  defendant  by 
which  the  plaintiff  was  injured.  Here,  again,  I  have  the  misfor- 
tune to  differ  from  my  Lord,  and  I  need  hardly  say  that  on  a 
point  of  pleading  I  differ  from  him  with  considerable  diffidence. 
It  seems  to  me  that,  assuming  that  the  first  count  is  open  to  many 
of  the  criticisms  urged  against  it,  it  nevertheless  sufficiently  shews 
that  the  plaintiff  was  a  party  aggrieved  by  the  breaches  of  duty 
therein  complained  of.  I  do  not  take  the  same  view  as  my  Lord 
of  the  concluding  allegation.  It  seems  to  me  that  it  is  not, 
strictly  speaking,  a  virtute  cujus, — that  it  is  not  an  allegation  of  a 
conclusion  of  law  to  be  deduced  from  the  preceding  statements. 
If  I  thought  it  was,  I  should  certainly  agree  with  my  Lord;  but 
it  certainly  seems  to  me  to  be  an  allegation  of  fact,  and  traversable 
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as  such.   The  same  reasoning  applies  to  the  second  count.    There  1873 
is  likewise  in  that  count  a  sufficient  allegation  of  a  duty,  and  a  ricKERma 
breach  of  such  duty,  whereby  the  plaintiff  was  aggrieved.    With  j^mes 
respect  to  the  third  count,  I  agree  entirely  with  what  my  Lord  has 
said.    For  these  reasons,  in  my  opinion,  the  plaintiff  is  entitled  to 
our  judgment. 

Brett,  J.  One  set  of  questions  in  this  case  depends  upon  the 
construction  of  the  Act.  The  other  set  of  questions  depends  upon 
the  construction  of  the  counts  of  the  declaration.  The  former 
alone  appear  to  be  of  general  importance,  and  are  the  questions 
which  the  parties,  I  should  expect,  really  wish  decided ;  the  latter 
can  be  of  very  little  general  importance.  It  would  be  prudent  on 
the  part  of  the  plaintiff  to  obviate  any  difSculty  with  respect  to 
them,  by  an  amendment.  With  respect  to  the  construction  of  the 
Act,  the  first  question  is,  whether  its  provisions  are  merely  direc- 
tory, and  are  mere  instructions,  which  the  parties  concerned  may 
follow  or  not  with  impunity,  or  whether  they  impose  a  positive 
duty  on  some  one.  It  seems  to  me  that  they  impose  imperative 
duties,  because  they  give  rules  of  conduct  to  be  observed  by  persons 
who  are  to  be  paid  for  the  observance  of  them,  and  likewise  because 
they  are  clearly  provisions  expressly  provided  by  the  legislature 
because  they  were  considered  to  be  the  only  means  of  protecting 
the  public  interest.  The  scheme  of  the  Act  is  as  follows :  The 
local  authority  is  to  appoint  polling  districts  and  places;  and  then, 
by  s.  8,  the  returning  officer  is  to  provide  polling  stations,  and  to 
have  power  to  appoint  and  pay  such  officers  as  may  be  necessary  ; 
which,  by  inference  from  that  section  and  the  10th  taken  together, 
includes  the  power  of  appointing  clerks  to  assist  the  presiding 
officer.  There  may  be  several  polling  stations  at  one  polling  place, 
and  the  returning  'officer,  by  the  21st  rule,  is  to  appoint  a  pre- 
siding officer  at  each  station,  unless  in  any  case  he  chooses  to  preside 
himself,  as  by  the  47th  rule  he  is  entitled  to  do.  The  48th  rule 
confirms  the  inference  that  the  returning  officer  is  to  appoint  clerks, 
if  necessary,  to  assist  the  presiding  officer,  for  it  provides  that,  in 
addition  to  clerks,  competent  assistance  may  be  provided  for  the 
purpose  of  counting  up  the  votes.  The  mode  in  which  the  voting 
is  to  be  carried  on  is  provided  by  the  2nd  section,  the  23rd,  24tli, 
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1873  and  25tli  rules,  and  the  directions  to  voters.  The  presiding  officer 
PicKKKiKG~  fil'st  to  shew  that  the  ballot-box  is  empty,  and  it  is  then  to  be 
James  Placed  and  to  remain  in  his  presence.  When  a  voter  wishes  to  vote, 
he  is  to  have  delivered  to  him  a  voting  paper  with  the  official 
mark  upon  it.  But  this  provision  alone  would  not  be  sufficient  to 
protect  the  public  interest.  If  the  voter,  having  received  such 
paper,  wished  to  leave  the  polling  station  with  it,  and  attempted 
to  do  so,  it  would,  as  it  appears  to  me,  be  the  duty  of  the  presiding 
officer  to  stop  him.  He  is  to  go  immediately  into  one  of  the  com- 
partments, and,  having  marked  his  paper  as  provided  by  the  Act, 
he  is  to  fold  it  up  so  that  the  official  mark  may  appear  on  the 
back,  and  then  to  take  it  back  to  the  presiding  officer  and  shew 
him  such  mark.  There  is  no  express  enactment  that  the  presiding 
officer  shall  look  at  the  mark,  but  the  obvious  inference  is  that  it 
is  his  duty  to  be  there  to  do  so,  and  to  do  so.  This  is  clearly  not 
for  the  protection  of  the  voter,  but  for  the  protection  of  the  public 
interest,  for  the  purpose  of  seeing  that  the  paper  delivered  to  the 
voter  with  the  official  mark  on  it  is  the  paper  which  is  deposited  in 
the  box,  in  order  that  there  may  be  no  opportunity  of  replacing  it 
by  a  fictitious  one,  and  so  taking  it  out  of  the  polling  station.  It 
seems  to  me,  looking  to  the  scheme  of  the  Act,  that  it  would  be 
frittering  away  its  effect  and  making  it  useless  for  the  very  purpose 
for  which  it  was  passed,  if  we  did  not  hold  that  its  intention  was 
that  some  person  who  is  presiding  should  deliver  the  papers, 
stamped  with  the  official  marks,  to  the  voters,''and  be  present  for  the 
purpose  of  seeing,  and  should  actually  see,  that  the  paper  brought 
back  has  such  official  mark  on  the  back,  and  that  it,  and  no  other, 
is  deposited  in  the  box ;  and  that  the  provisions  for  securing  these 
objects  are  imperative,  and  not  merely  directory,  on  persons  who 
have  undertaken  to  carry  them  out  for  reward.  Then  comes  the 
question.  On  whom  is  the  duty  cast  ?  It  seems  to  me  that  prima 
facie  it  is  cast  on  the  presiding  officer ;  and  that  prima  facie  he 
undertakes  it,  when  he  accepts  the  office,  by  such  acceptance.  By 
the  50th  rule  he  has  the  power  of  delegating  such  portions  of  his 
duty  as  he  may  think  fit  to  a  clerk,  if  appointed ;  but  all  such 
parts  of  his  duty  as  he  may  not  so  delegate  he  is  bound  to  perform 
himself.  If  he  delegates  a  portion  of  his  duty  he  is  not,  as  it 
seems  to  me,  liable  in  respect  of  acts  done  by  the  clerk  with 
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reference  to  the  portion  of  his  duty  so  delegated,  and  in  which  he  1873 
•does  not  interfere,  because  the  clerk  is  not  his  servant ;  he  does  not  Pickering 
appoint  him,  and  has  not  the  power  of  choosing  him  with  reference  j^JJes 
to  his  competency.    He  is  only  responsible  in  respect  of  such 
duties  as  he  keeps  in  his  own  hands ;  but,  prima  facie,  he  under- 
takes all. 

The  next  question  is,  Whether  the  duties  imposed  by  the  Act 
are  such  as  to  give  a  right  of  action  against  him  personally  for 
breaches  of  them  by  individuals,  if  personally  aggrieved,  without 
€iny  allegation  of  malice  or  wilfulness  ?  I  think  they  are,  because 
they  are  ministerial  duties  merely,  and  the  general  rule  of  law  is, 
that  a  breach  of  such  duties  gives  a  right  of  action  to  the  party 
^aggrieved  thereby.  The  cases  of  Schinotti  v.  Biimsted  (1),  Tozer 
V.  Child  (2),  and  Atkinson  v.  Newcastle,  dc.,  Waterworks  Co,  (3),  are 
authorities  to  that  effect.  But  it  is  said  that  the  terms  of  the 
11th  section  of  the  Act  take  the  case  out  of  the  general  law.  It 
may  be  noticed,  in  passing,  that  the  11th  section  assumes  that  not 
only  the  presiding  officer,  but  a  clerk,  is  responsible  for  the  per- 
forrdance  of  the  duties  imposed  by  the  Act.  I  think,  if  it  were 
not  for  the  words  reserving  other  remedies,  it  is  possible  that  the 
section  might  bring  the  case  within  Couch  v.  Steel  (4),  though  I 
doubt  it.  But  there  are  words  which  expressly  state  that  the 
penalty  is  to  be  in  addition  to  any  other  liability.  Then,  if  there 
be  any  other  liability  by  the  general  law,  that  is  preserved. 
Under  these  circumstances  the  question  arises,  whether  the  decla- 
ration sufficiently  alleges  breaches  of  these  duties  which  we  find  to 
exist,  and  w^hether  the  plaintiff  is  entitled  to  maintain  this  action 
for  such  breaches.  Mr.  Holl  suggested  that  we  ought  to  construe 
the  declaration  strictly,  on  the  ground  that  the  action  was  a  hard 
'One  ;  but  it  seems  to  me  that  we  are  bound  to  construe  it  as  any  other 
declaration  on  general  demurrer,  and  to  see  if  it  be  sufficiently 
certain  to  a  common  intent,  (Src,  if  it  prima  facie  shew  specific 
duties  and  breaches  of  them,  and  that  the  plaintiff  was  aggrieved 
thereby.  The  damages  are,  as  it  appears  to  me,  damages  at 
large,  and  it  is  not  necessary  to  allege  special  damage  to  main- 


(1)  6  T.  E.  G4G.  (3)  Law  Eep.  G  Ex.  404. 
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1873      tain  the  action,  but  only  to  shew  sufficiently  that  the  plaintiff  is 
PicKERixr  aggrieved. 
j\MEs  seems  to  me  that  the  principal  question  is,  whether  there  is 

a  sufficient  allegation  in  that  respect  with  regard  to  the  first  and 
second  counts.  Putting  aside  the  allegations  with  respect  to  what 
took  place  on  the  petition,  which  may  perhaps  be  open  to  the  criti^ 
cisms  made  on  them,  it  seems  to  me  that  the  final  allegation  in 
each  count  is  sufficient,  though  of  course,  as  my  Lord  differs,  I 
feel  the  point  must  be  doubtful.  In  my  opinion,  those  allegations 
are  allegations  of  fact,  not  of  a  mere  legal  conclusion  from  what 
goes  before.  How  could  the  election  of  the  plaintiff  have  been 
prevented  by  the  breaches  of  duty  alleged,  as  it  is  stated  to  have 
been,  except  by  votes  having  been  thrown  away  in  consequence  of 
such  breaches  of  duty?  It  seems  to  me  to  follow  that  the  alle- 
gation must  be  considered  as  an  allegation  of  a  fact  resulting  from 
other  facts,  themselves  the  result  of  the  breaches  of  duty.  If  so,, 
it  seems  to  me  that  the  counts  are  good. 

With  respect  to  the  third  count,  I  agree  entirely  with  my  Lord, 
and  therefore  do  not  wish  to  add  anything.  I  therefore  think  our 
judgment  should  be  for  the  plaintiff  on  all  three  counts.  With 
regard  to  the  suggestion  as  to  the  necessity  for  alleging  the  ap- 
pointment of  a  clerk,  if  one  were  appointed,  by  way  of  confession 
and  avoidance,  it  seems  to  me  that  any  defence  of  such  a  nature 
would  arise  on  the  traverse  of  the  allegations  in  the  declaration 
with  respect  to  the  duty  or  the  breach  of  it. 

Grove,  J.  I  agree  with  my  Lord  that  two  out  of  three  of  the 
allegations  of  duty  contained  in  the  declaration  are  good,  viz.  that 
of  the  duty  to  deliver  to  the  voters  voting  papers  marked  with  the 
official  mark,  and  that  of  being  present  for  the  purpose  mentioned 
in  the  second  count.  The  Act  appears  to  me  to  cast  these  duties 
on  the  presiding  officer  for  the  time  being.  I  say  for  the  time 
being,  because  no  doubt  a  clerk  may  be  appointed,  and  may  he 
representing  the  presiding  officer  at  the  particular  time  in  ques- 
tion, and  in  some  cases  the  returning  officer  may  elect  to  perform 
the  duty  himself.  With  regard  to  the  alleged  duty  of  ascertain- 
ing that  the  official  mark  is  on  the  paper  before  it  is  deposited  in 
the  box,  I  agree  on  the  whole  with  my  Lord,  though  not  without 
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doubt,  that  there  is  no  such  duty  imposed  on  the  presiding  officer.  i873 

With  regard  to  the  two  allegations  of  duty  I  first  referred  to,  it  Pickering" 

seems  to  me  that  though  there  is  no  section  which  expressly  im-  j^^^^^ 

poses  them  on  the  presiding  officer,  yet,  by  necessary  implication,  it 

is  clear  that  he  is  to  perform  them.    With  regard  to  the  first,  viz. 

that  of  delivering  the  papers  marked  with  the  official  mark,  some 

person  must  do  it,  and  who  that  person  is  to  be,  not  being  expressly 

pointed  out,  we  must  look  to  the  general  scheme  of  the  Act  to 

find  out.    It  is  not  the  returning  officer,  at  least  not  qua  returning 

officer,  or  unless  he  himself  undertake  the  duties  of  presiding 

officer.    By  s.  8,  he  is  to  provide  the  stamping  instruments,  and 

to  pay  such  officers  as  may  be  necessary  for  the  conduct  of  the 

election;  but  it  is  provided  that  he  shall  appoint  a  presiding 

officer  who  is  to  act  in  the  immediate  conduct  of  the  election  at 

the  particular  polling  station.    It  seems  to  follow  that  this  officer 

is  bound  to  undertake  the  duty  unless  the  returning  officer  appoint 

a  clerk  to  assist,  which  it  is  clear  from  rule  48  he  may  do ;  and  then, 

if  the  duty  be  delegated  to  the  clerk,  he  is,  for  the  purposes  of  the 

particular  function,  delegated  the  presiding  officer,  as  it  were,  for 

the  time  being. 

If  the  provisions  of  the  Act  are  to  be  carried  into  effect  at  all, 
it  must  be  that  either  the  presiding  officer  or  the  clerk  must  be 
responsible  for  the  performance  of  these  duties  which  are  obviously 
essential,  for  without  papers  properly  marked  with  the  official 
mark  the  voters  cannot  vote  at  all,  or,  at  any  rate,  not  effec- 
tually. With  regard  to  the  duty  alleged  in  the  second  count,  viz. 
that  of  being  present  in  order  that  the  voter  may  shew  the  official 
mark  on  the  ballot  paper,  it  is  only  necessary  to  look  at  the  2ud 
section,  which  provides  that  the  voter  is  to  place  the  paper  in  the 
box  in  the  presence  of  the  presiding  officer,  to  shew  that  it  is  his 
duty  to  be  present.  The  9th  and  10th  sections,  and  the  20th,  23rd, 
and  28th  rules  in  the  schedule,  and  the  directions  to  the  voters,  all 
likewise  shew  by  implication  that  this  is  his  duty.  The  third  ques- 
tion is  whether  a  duty  is  east  on  the  presiding  officer  by  the  Act  to 
ascertain  that  the  official  mark  is  on  the  voting  paper  before  it  is 
placed  in  the  box.  There  is  no  such  duty  expressly  imposed  upon 
him.  The  only  provision  from  which  it  can  be  implied  is  the  pro- 
vision that  the  voter  shall  shew  it  to  him.  It  may  be  said  that  if 
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1873      it  is  to  be  shewn  him  it  is  his  duty  to  look  at  it,  and  so  it  is,  in  one 

Pickeeikg"  sense ;  but,  on  the  other  hand,  it  would  delay  ^e  election  very 

^  ^*  much  if  he  were  bound  so  to  scrutinise  the  mark  on  the  paper  as 
James. 

to  insure  its  not  being  a  counterfeit  one,  which  would  be  necessary 
if  he  is  bound  at  his  peril  to  ascertain  that  the  mark  is  on  the 
paper.  If  the  Act  had  intended  that  he  should  be  so  bound,  I 
think  there  would  have  been  an  express  enactment  to  that  effect ; 
whereas  I  find  that  there  is  no  such  duty  cast  in  terms  on  the  pre- 
siding officer,  but  there  is  such  a  duty  expressly  cast  on  the  voter, 
for  in  the  directions  to  the  voter  it  is  stated  that  he  is  to  fold  up 
the  paper,  leaving  the  official  mark  exposed,  and  to  shew  such 
mark  to  the  presiding  officer  before  depositing  the  paper  in  the  box 
in  the  presence  of  such  officer  ;  and  then  comes  a  provision  that,  if 
the  voter  deposits  in  the  ballot-box  any  other  paper  than  that  given 
him  by  the  presiding  officer',  he  shall  be  guilty  of  misdemeanour, 
and  subject  to  imprisonment  for  any  term  not  exceeding  six 
months.  It  seems  to  me  that  the  object  to  be  obtained  by  the 
statute,  viz.  that  the  paper  given  to  the  voter  should  be  the  one 
deposited  in  the  box,  was  intended  to  be  secured  by  making  it  the 
voter's  duty  to  shew  the  mark  to  the  officer,  and  to  place  the 
paper  so  marked  in  the  box,  and  by  making  it  a  highly  penal 
offence  on  the  part  of  the  voter  to  place  another  paper  in  the 
box.  It  seems  to  me  difficult  to  imply  in  addition  a  duty  on  the 
presiding  officer,  not  only  of  delivering  a  marked  paper,  but  one 
which,  if  imposed,  would  involve  the  duty  of  so  narrowly  scru- 
tinising the  papers  as  to  guard  against  the  possibility  of  the  sub- 
stitution of  some  ingenious  forgery  for  the  paper  delivered  to 
him. 

The  question  then  arises,  whether  for  breaches  of  the  duties 
imposed  by  the  statute  an  action  will  lie ;  and  I  am  entirely 
satisfied  by  the  authorities  that  have  been  referred  to,  that,  where 
the  duty  is  purely  ministerial,  as  1  think  these  duties  are,  an 
action  will  lie  at  the  suit  of  a  party  aggrieved  by  a  breach  of  it, 
without  any  allegation  of  malice.  With  respect  to  the  argument 
raised  upon  the  11th  section,  I  should  have  doubted,  even  without 
the  words  which  expressly  provide  that  the  remedy  there  given 
shall  be  in  addition  to  other  remedies,  whether  the  effect  of  this 
section,  applying  only  to  wdlful  breaches  of  duty,  could  have  been 


VOL.  VIII.J 


TBINITY  TEBM,  XXXVI  YICT. 


513 


by  implication  to  take  away  the  remedies  which  there  otherwise  1873 
would  have  been  for  breaches  of  duty  that  are  not  wilful  J  but  those  Pickering 
words  seem  to  me  to  make  it  quite  clear  that  the  argument  is  j^j^j^g 
unfounded.  With  regard  to  the  only  other  remaining  question, 
^^iz.  as  to  the  sufficiency  of  the  allegation  that  the  plaintiff  was 
aggrieved  by  the  breaches  of  duty  on  the  defendant's  part,  I  agree 
on  the  whole  with  my  Brothers  Keating  and  Brett  that  there  is  a 
sufficient  allegation  to  that  effect,  though  I  cannot  say  I  feel  very 
confident  on  the  subject,  owing  to  the  division  of  opinion  in  the 
Court.  I  think  the  insufficiency  of  the  previous  allegations  is 
cured  by  the  final  allegation  that  the  plaintiff  was  prevented  from 
being  elected.  Leaving  out  the  insufficient  allegations,  you  have 
still  a  statement  of  certain  breaches  of  duty,  and  that  by  reason 
thereof  the  plaintiff  was  prevented  from  being  elected.  I  do  not 
look  at  this  as  an  allegation  of  a  mere  conclusion  in  law,  or,  as  it 
is  termed,  a  virtute  cujus,  but  as  an  allegation  of  a  fact  which 
would  be  traversable.  I  therefore  think  all  the  counts  good  except 
with  reference  to  the  first  and  third  counts  so  far  as  they  allege  a 
duty  to  ascertain  that  the  official  mark  was  on  the  papers  before 
they  were  deposited  in  the  box. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff:  Fearon,  Clabon,  &  Fear  on,  for  Henry 
Hawhes,  Birmingham, 
Attorneys  for  defendant :  Cowdell,  Grundy,  &  Browne, 
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1873  SOWEEBY  v.  SMITH. 

June  13.         Inclosure  Act— Game — Beservation  of  Rights  of  Sliooting  to  Lord  of  Manor. 

An  inclosure  Act  directed  tlie  commissioners  appointed  thereby  to  allot  to  tlie 
lady  of  the  manor,  her  heirs  and  assigns,  a  certain  proportion  in  value  of  the  lands 
to  be  inclosed,  in  lieu  of  and  as  a  full  compensation  for  the  right  and  interest  of 
such  lady  of  the  manor  in  and  to  the  soil  of  the  said  lands,  and  to  allot  the 
residue  amongst  the  other  persons  entitled  to  rights  of  common ;  and  it  was 
enacted  that  the  several  allotments  should  be  vested  in  the  allottees  respectively, 
in  full  bar  of  and  satisfaction  for  all  rights  of  common  and  other  rights  and 
interests  whatsoever  in,  over,  and  upon  the  said  lands  (except  such  manorial  rights  as 
were  thereafter  reserved  to  the  said  lady  of  the  manor,  her  heirs  and  assigns),  and  that 
all  rights  of  common  should  cease  over  the  said  lands,  except  such  manorial  rights  as 
last  aforesaid.  The  reservation  clause  reserved  to  the  lady  of  the  manor,  her  heirs 
and  assigns^  all  her  right,  title,  or  interest  in  or  to  the  seignory  or  royalties  incident 
or  belonging  to  the  manor,  and  all  rents,  quit-rents,  and  other  rents,  reliefs,  duties, 
customs,  and  services,  and  all  courts,  perquisites  and  profits  of  courts,  rights  of 
fishery,  and  liberty  of  hawking,  hunting,  coursing,  fishing,  and  fowling  within  the 
said  manor,  and  all  tolls,  fairs,  &c.,  royalties,  jurisdictions,  franchises,  matter^,  and 
things  whatsoever  to  the  said  manor,  or  to  the  lord  or  lady  thereof,  incident  or 
belonging,  or  which  had  been  theretofore  held  and  enjoyed  by  the  lady  of  the  manor 
or  any  of  her  ancestors  (other  than  and  except  such  common  right  as  could  or 
might  be  claimed  by  the  said  lady  of  the  manor  as  owner  of  the  soil  and  in- 
heritance of  the  said  commons  or  waste  grounds) : — 

Held  (by  Keating  and  Grove,  JJ.,  Honyman,  J.,  dissenting),  that]  the  Act  did 
not  reserve  to  the  lady  of  the  manor  the  right  of  shooting  which  she  possessed 
over  the  lands  the  subject  of  the  Act  by  virtue  of  ownership  of  the  soil. 

This  was  an  action  for  trespass  to  the  land  of  the  plaintiff,  and 
assault.  The  defendant  justified  the  acts  complained  of  as  having 
been  done  in  the  exercise  of  the  right  of  shooting  game  on  the 
land  of  the  plaintiff. 

The  cause  was  heard  at  the  Lincoln  Spring  Assizes,  1871,  before 
Erett,  J.,  when  a  verdict  was  found  for  the  plaintiff  for  40s.,  subject 
to  the  opinion  of  the  court  on  a  special  case. 

The  facts  of  the  case  and  the  arguments  sufficiently  appear  from 
the  judgments. 

April  24.  J.  W,  Melhr^  for  the  plaintiff,  cited  Bmce  v.  Eelli- 
ivell  (1) ;  JEwart  v.  Graham  (2)  ;  Fickering  v.  NoyeB  (3) ;  Bolmson 
V.  Wray.  (4) 

(1)  5  H.  &      609  ;  29  L.  J.  (Ex.)  297.  (3)  4  B.  &  0.  689* 

(2)  7  H.  L.  C.  331.  '  ;    (4)  Law  Eep.  1  C.  P,  490. 
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Field,  Q.C.  (Coch  with  him),  for  the  defendant,  cited  Wickham  1873 
V.  Haivher  (1) ;  Lord  Leeon field  v.  Dixon  (2) ;  Aslcew  v.  Wilkin-  Sowebby 
son  (3) ;  Arundell  v.  Lord  Falmouth  (4)  ;  Lloyd  v.  Earl  Powis.  (5)  g^^^^ 

/.  W,  Mellor,  in  reply. 

CW*.  adv.  vuU. 

June  13.  Keating,  J.  This  was  an  action  of  trespass  brought 
to  try  the  right  of  the  defendant  to  shoot  game  over  the  land  of 
the  plaintiff.  The  case  stated  between  the  parties  was  argued 
in  Easter  Term  last,  before  my  Brothers  Grove  and  Honyman  and 
myself;  and  we  took  time  to  consider  our  judgment.  There  is 
a  difference  of  opinion  on  the  Bench,  and  the  present  is  the 
judgment  of  my  Brother  Grove  and  myself. 

In  the  year  1798  an  Act  of  Parliament  was  passed,  intituled 
^^An  Act  for  dividing,  inclosing,  allotting,  and  improving  the 
several  open  and  common  fields,  ings,  meadows,  pastures,  moors, 
commons,  wastes,  and  other  uninclosed  lands  and  grounds  within 
the  township  of  Messingham  and  that  part  of  the  hamlet  of  East 
Bufterwick  in  the  parish  of  Messingham,  in  the  county  of 
Lincoln." 

The  Act  recited  that  there  were  within  the  township  of  Messing- 
ham and  that  part  of  the  hamlet  of  East  Buttervvick  within  the 
parish  of  Messingham  several  open  and  uninclosed  common  fields, 
wastes,  commons,  &c.,  containing  together  5000  acres  or  there- 
abouts ;  that  Margaret  "Walker,  spinster,  was  lady  of  the  manor  of 
Messingham,  which  comprised  that  part  of  the  said  hamlet  which 
lies  within  the  parish  of  Messingham,  and  as  such  was  interested 
in  the  soil  of  the  waste  grounds  within  the  said  manor,  and  was 
also  proprietor  of  divers  messuages  and  rights  of  common,  &c., 
within  the  said  township  and  part  of  the  said  hamlet ;  and  that 
several  persons  named  were  entitled  to  rights  of  common ;  and 
that  the  said  Margaret  V^alker  and  several  other  persons  named 
were  the  owners  and  proprietors  of  the  residue  of  the  uninclosed 
fields,  wastes,  &c.,  in  tlie  said  township  and  part  of  the  said  hamlot, 
and  were  also  entitled  to  riglits  of  common  in  different  propor- 
tions. 

(1)  7  M.  &  \V.  63.  (4)  2  M.  &  S.  440. 

(2)  Law  Hop.  2  Ex.  202 ;  3  Ex.  30.        (5)  4  E.  &  B.  485 ;  24  L.  J.  (Q.B.) 

(3)  3  B.  &  Ad.  152.  145. 
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1873  Commissioners  were  then  appointed,  wlio  were  directed  to  allot 

owERBY  Margaret  Walker,  her  heirs  and  assigns,  as  lady  of  the 

3MrrH  ^^^^  manor  (exclusive  of  all  other  allotments  to  the  said  Margaret 
in  respect  of  her  other  property),  such  part  of  the  lands  to  be 
inclosed  as  should  be  equal  in  value  to  one  twentieth  part  of  the 
said  commons  and  waste  grounds,  in  lieu  of  and  as  a  full  com- 
pensation^ for  the  right  and  interest  of  the  said  Margaret  Walker, 
her  heirs  and  assigns,  in  and  to  the  soil  of  the  said  common  and 
waste  grounds  by  that  Act  directed  to  be  divided  and  inclosed," — 
the  residue  to  be  allotted  amongst  the  other  persons  entitled  to 
rights  of  common :  and  it  was  enacted  that  the  several  allotments 
should  be  vested  in  the  allottees  respectively  "  in  full  har  of  and 
satisfaction  for  all  rights  of  common  and  other  rights  and  interests 
whatsoever  in,  over,  and  upon,  the  said  lands  and  grounds  hereby 
directed  to  be  divided  and  inclosed  (except  such  manorial  rights 
as  are  hereafter  reserved  to  the  said  Margaret  Walker,  her  heirs 
and  assigns),"  and  that  all  rights  of  common,  &c.,  should  cease 
over  the  said  lands,  except  such  manorial  rights  as  last  aforesaid. 

Then  the  reservation  clause  was  as  follows : — "  And  be  it  further 
enacted  that  nothing  herein  contained  shall  prejudice,  lessen,  or 
defeat  the  right,  title,  or  interest  of  the  said  Margaret  Walker, 
her  heirs  or  assigns,  or  of  any  other  person  or  persons  who  shall 
respectively  for  the  time  being  be  lady  or  ladies,  lord  or  lords,  of 
any  manor  or  manors,  lordship  or  lordships,  or  reputed  manors  or 
lordships,  within  the  jurisdiction  or  limits  whereof  the  said  town- 
ship of  Messingham  or  the  said  part  of  the  said  hamlet  of  East 
Butterwick,  or  the  said  fields,  ings,  meadows,  pastures,  moors,  and 
other  commonable  lands  and  waste  grounds  hereby  directed  to 
be  inclosed  or  exonerated  from  tithes,  or  any  part  thereof  respec- 
tively, are  comprised,  of,  in,  or  to  the  seignory  or  royalties  incident 
or  belonging  to  such  manor  or  lordship,  or  either  or  any  of  them ; 
but  that  the  said  Margaret  Walker  and  all  succeeding  lords  and 
ladies  of  the  said  manor  shall  and  may  from  time  to  time  and  at 
all  times  hold  and  enjoy  all  rents,  quit-rents  and  other  rents,  reliefs, 
duties,  customs,  and  services,  and  all  courts,  perquisites  and  profits 
of  courts,  rights  of  fishery,  and  liberty  of  hawking,  hunting,  cours- 
ing, fishing,  and  fowling  within  the  said  manor,  and  all  tolls,  fairs, 
marts,  markets,  stallage,  goods  and  chattels  of  felons  and  fugitives, 
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felons  of  themselves,  and  put  in  exigent,  deodands,  treasnre-trove,  I873 
waifs,  estrays,  forfeitures,  royalties,  jurisdictions,  franchises,  matters,  Sowerby 
and  things  whatsoever  to  the  said  manor  or  to  the  lord  or  lady  ^^^-^ 
thereof  incident  or  belonging,  or  which  have  been  heretofore  held 
and  enjoyed  by  the  said  Margaret  Walker  or  any  of  her  ancestors 
(other  than  and  except  such  common  right  as  could  or  might  be 
claimed  by  the  said  Margaret  Walker  as  owner  of  the  soil  and  in- 
heritance of  the  said  commons  or  waste  grounds),  in  as  full,  ample, 
extensive,  and  beneficial  a  manner  to  all  intents  and  purposes  as 
they  respectively  could  or  might  have  held  and  enjoyed  the  same 
in  case  this  Act  had  not  been  made." 

Now,  the  question  in  this  case  is,  whether  the  right  of  shooting 
over  the  wastes  of  the  manor  belonging  to  the  lord  as  owner  of  the 
soil  is  preserved  by  the  clause  of  reservation  referred  to,  so  as  to 
give  him  the  exclusive  right  to  shoot  over  the  allotted  lands,  or 
whether  it  is  extinguished  by  virtue  of  the  Act. 

There  are  several  cases  wherein  similar  questions  have  arisen 
upon  Acts  of  Parliament  more  or  less  varying  in  their  language  ; 
but  the  case  most  relied  on  by  the  defendant's  counsel  was  that  of 
Ewart  V.  Graham.  (1)  In  that  case  the  defendant  was  lord  of  the 
manor  of  Mchol  Forest,  and  owner  of  a  certain  unin closed  stinted 
pasture  called  Bailey  Hope,  parcel  of  the  said  manor.  An  Act 
passed  for  dividing  and  allotting  Bailey  Hope,  and  one-twelfth  was 
directed  to  be  allotted  to  the  defendant,  as  lord  of  the  manor  of 
Nichol  Forest,  in  satisfaction  for  all  his  right  and  interest  as  such 
lord  in  and  to  the  soil  of  the  stinted  pasture.  The  mines,  &c., 
however,  were  reserved,  together  with  the  right  of  shooting^  &c., 
"  over  the  stinted  pasture  and  every  part  and  allotment  thereof" 
The  House  of  Lords  held  that  the  reservation  was  not  of  seignorial 
or  manorial  rights,  but  of  the  territorial  rights  of  shooting  over 
the  stinted  pasture,  to  which  it  was  expressly  confined,  and  upon 
that  ground  gave  judgment  in  favour  of  the  right.  Where,  how- 
ever, in  the  subsequent  case  of  Bruce  v.  Helliwell  (2),  the  reser- 
vation extended  to  manorial  rights,  and  the  right  of  shooting  was 
not  so  confined  to  the  wastes  to  be  allotted,  but  extended  through- 
out the  township  and  manor,  the  Court  of  Exchequer  held  the  case 
distinguishable  from  Ewart  v.  Graham  (1),  and  decided  against 
(1)  7  H.  L.  0.  331.  (2)  5  H.  &  N.  009. 
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SowERBY  was  only  intended  to  preserve  any  manorial  rights  the  lord  might 
SmTth  ^i^v^j  if  ^^Y  such  existed,  and  not  his  territorial  rights  as  owner  of 
the  soil.  Indeed,  the  result  of  all  the  cases  seems  to  be,  that,  in 
each  case,  the  question,  in  the  absence  of  SbHj  right  of  free  warren 
before  the  inclosure,  is,  whether  the  Act  intended  to  preserve  the 
territorial  right  of  the  lord  as  owner  of  the  soil  of  the  waste  to 
be  inclosed,  or  merely  such  manorial  rights  as  the  lord  might  be 
able  to  shew  he  possessed  before  the  passing  of  the  Act. 

Now,  in  the  present  case,  the  claim  of  the  defendant  was  rested 
solely  on  the  territorial  right  arising  from  the  ownership  of  the 
soil,  which  it  was  said  still  existed,  having  been  reserved  to  the 
lord  under  whom  he  claimed  by  the  Act  of  Parliament.  But  we 
are  of  opinion  that  the  statute  never  contemplated  the  preservation 
of  that  territorial  right,  but  intended  to  extinguish  it  altogether,  j 

It  was  admitted  that  it  was  so  extinguished,  unless  preserved  by 
the  reservation  clause.  But  it  appears  to  us  that  the  rights  reserved 
by  that  clause  were  merely  manorial  rights ;  for,  not  only  are 
those  rights  as  thereafter  to  be  reserved  expressly  described  in  the 
Act  as  manorial  rights,  but  all  the  rights  specified  in  the  clause 
itself  are  manorial  rights,  and  the  right  of  shooting  specified 
therein  is  not  confined  to  the  lands  to  be  inclosed,  but  is  ex- 
tended generally  throughout  the  manor ;  thereby  bringing  the 
case  within  Bruce  HelUwell  (1),  and  distinguishing  it  from  Ewarl 
V.  Graham.  (2) 

It  was  argued,  indeed,  that,  even  if  the  terms  of  the  reservation 
clause  included  the  right  claimed,  the  exception  in  that  clause 
would  still  have  excluded  it,  under  the  words  "  other  than  and 
except  such  common  rights  as  could  or  might  be  claimed  by  the 
said  Margaret  Walker  as  owner  of  the  soil  and  inheritance  of  the 
said  common  or  waste  ground;"  as,  although  the  word  common" 
here  is  in  any  view  inaccurately  used,  it  could  only  be  an  exception 
arising  out  of  the  reservation,  and  the  reservation  does  not  include 
mere  commonable  user,  such  as  depasturing,  &c. 

It  is,  however,  unnecessary  further  to  consider  that  point,  in 
favour  of  which  much  might  be  urged,  inasmuch  as  in  our  opinion 
the  clause  of  reservation  does  not  include  the  right  as  claimed, 
(1)  5  H.  &  N.  609  (2)  7  H  L.  0. 
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We  think,  therefore,  our  judgment  ought  to  be  for  the  plaintiil'.  1873 

So  WEBBY 

HoNYMAN,  J.    This  was  an  action  of  trespass  for  breaking  and  ^^^^^^ 
entering  two  freehold  closes  formerly  parcel  of  the  wastes  of  the 
manor  of  Messingham. 

The  defendant  justified  the  trespass  under  an  alleged  right  of 
shooting  over  the  locus  in  quo  in  William  Smith,  by  whose  authority 
he  shot  there. 

The  case  was  tried  before  Brett,  J.,  at  the  Lincoln  Spring 
Assizes,  1871,  when  a  verdict  was  found  for  the  plaintiff,  subject  to 
a  special  case. 

By  this  case  it  appears  that  prior  to  and  in  the  year  1798,  a 
Miss  Walker  was  lady  of  the  manor  of  Messingham,  and  also  the 
proprietor  of  messuages  and  lands  within  the  manor,  as  more 
fully  mentioned  in  the  recitals  of  the  Inclosure  Act  set  out  in  the 
case. 

In  the  year  1790  an  Act  of  Parliament  was  passed,  intituled, 
'*An  Act  for  dividing,  inclosing,  allotting,  and  improving  the 
several  open  and  common  fields,  iugs,  meadows,  pastures,  moors, 
commons,  wastes,  and  other  uninclosed  lands  and  grounds  within  the 
township  of  Messingham,  and  that  part  of  the  hamlet  of  East 
Butterwick  in  the  parish  of  Messingham,  in  the  county  of  Lin- 
coln." 

By  that  Act  it  was  recited  as  follows: — "Whereas  there  are 
within  the  township  of  Messingham,  and  that  part  of  the  hamlet 
of  East  Butterwick  which  lies  within  the  parish  of  Messingham, 
in  the  county  of  Lincoln,  several  open  and  uninclosed  common 
fields,  ings,  meadows,  pastures,  moors,  commons,  wastes,  and  unin- 
closed lands  and  grounds  which  are  distinguished  by  several  names, 
and  whicli  contain  together  5000  acres  or  thereabouts ;  And 
wliereas  Margaret  Walker,  spinster,  is  lady  of  the  manor  of 
Messingham  aforesaid,  which  comprises  that  part  of  the  said 
hamlet  of  East  Butterwick  which  lies  within  the  said  parish  of 
Messingham,  and  as  such  is  interested  in  the  soil  of  the  waste 
grounds  within  the  same  manor ;  and  the  said  Margaret  Walker 
is  also  proprietor  of  divers  messuages  and  rights  of  common,  and  of 
several  inclosures  and  open  and  uninclosed  lands  and  grounds 
within  the  said  township  and  part  of  the  said  hamlet:  And 
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1873  whereas  the  Eight  Kev.  the  Lord  Bishop  of  Lincoln  is  impropriator 
SowERBY  of  the  rectory  and  grange  of  Messingham  aforesaid,  and  Mary- 
Sanderson,  of  Hammersmith,  in  the  county  of  Middlesex,  widow, 
is  lessee  thereof;  and  the  said  bishop  and  the  said  Mary  Sanderson 
as  his  lessee  are  entitled  to  all  the  great  tythes  growing,  renewing, 
or  arising  within  the  tythable  places  of  and  part  of  the  said 
hamlet,  and  to  certain  glebe  lands  and  right  of  common  in  the 
said  open  common  fields,  ings,  meadows,  pastures,  moors,  commons, 
wastes,  and  uninclosed  grounds :  And  whereas  the  said  Bishop  of 
Lincoln  and  the  right  worshipful  the  dean  and  chapter  of  the 
cathedral  church  of  the  Blessed  Virgin  Mary,  of  Lincoln,  are 
alternate  patrons  of  the  united  yicarage  of  Messingham-with- 
Bottesford;  and  the  Kev.  Edward  Jorden,  clerk,  is  the  present 
vicar,  and  as  such  vicar  is  entitled  to  certain  glebe  lands  and  rights 
of  common,  and  all  vicarial  tythes  yearly  arising  and  increasing 
within  the  said  parish  of  Messingham:  And  whereas  the  said 
Margaret  Walker,  John  Henry  Maw,  and  Francis  Edward  Morley, 
Esquires,  Thomas  Kaven,  Eichard  Eoadley,  and  several  other 
persons,  are  the  owners  and  proprietors  of  the  residue  of  all  the 
said  open  common  fields,  ings,  meadows,  .pastures,  moors,  commons, 
wastes,  and  other  uninclosed  lands  and  grounds  in  the  said  town- 
ship of  Messingham,  and  that  part  of  the  said  hamlet  of  East 
Butterwick  in  the  said  parish  of  Messingham,  and  are  respectively 
entitled  to  rights  of  common  and  other  rights  therein  in  different 
proportions :  And  whereas  the  several  lands  of  the  said  proprietors 
in  the  said  open  fields,  ings,  meadows,  and  pastures,  lie  intermixed 
and  dispersed  in  small  parcels,  and  inconveniently  situated  for  the 
several  owners  and  proprietors  thereof;  and  the  same,  as  also  the 
said  commons  and  waste  grounds,  are  capable  of  great  improve- 
ment by  an  inclosure,  and  it  would  be  also  very  beneficial  to  the 
said  owners  and  proprietors  in  general  if  the  said  fields,  ings, 
meadows,  pastures,  moors,  commons,  wastes,  and  other  uninclosed 
lands  and  grounds  were  divided  and  inclosed,  drained,  and  im- 
proved, and  specific  parts  allotted  to  the  said  several  persons 
interested  therein,  in  proportion  to  their  respective  property,  rights 
of  common,  and  other  interests  therein,  and  satisfaction  made  for 
all  the  tythes  within  the  said  township  and  said  part  of  the  said 
hamlet,  in  manner  hereinafter  mentioned." 
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Commissioners  were  appointed  for  allotting  and  inclosing  tlie  1873 
open  common  fields,  wastes,  and  other  uninclosed  lands  and  sowerby 
grounds,  and  were  required,  after  making  allotments  for  repairs  of  g^^TH 
roads  and  other  purposes,  to  set  out  and  allot  to  Miss  Walker,  her 
heirs  and  assigns,  as  lady  of  the  said  manor  (exclusive  of  all  other 
allotments  of  Miss  Walker  in  respect  of  her  other  property),  such 
part  of  the  residue  of  the  commons  and  waste  grounds  as  should, 
in  the  judgment  of  the  commissioners,  be  equal  in  value  to  one- 
twentieth  of  the  said  commons  and  waste  grounds,  in  lieu  of  and 
as  a  full  compensation  for  the  right  and  interest  of  Miss  Walker, 
her  heirs  and  assigns,  in  and  to  the  soil  of  the  said  commons  and 
waste  grounds. 

The  commissioners  were  also  required  to  assign,  allot,  set  out, 
and  divide  the  residue  of  the  said  commons  and  waste  grounds 
within  the  township  and  hamlet  amongst  the  persons  having  rights 
of  common  therein :  and  it  was  provided  by  the  Act  that  the  allot- 
ments to  be  made  under  it  should  be  held  by  the  same  tenure  as 
the  lands  in  respect  of  which  the  allotments  were  made. 

The  Act  went  on  to  provide  that  the  lands  and  grounds  to  be 
set  out  and  allotted  to  the  persons  who  by  the  Act  were  entitled 
to  the  same  should  be  vested  in  them  respectively  in  full  bar  of, 
and  satisfaction  for,  all  rights  of  common  and  other  rights  and 
interests  whatsoever  in,  over,  and  upon  the  said  lands  and  grounds 
directed  to  be  divided  and  inclosed  (except  such  manorial  rights 
as  were  thereinafter  reserved  to  Miss  Walker,  her  heirs  and  assigns); 
and  that,  immediately  after  the  making  of  the  division  and  allot- 
ment, all  rights  of  common  in,  over,  and  upon  all  the  lands  and 
grounds  thereby  intended  to  be  inclosed,  and  all  tithes  and  other 
ecclesiastical  payments  arising  out  of  the  said  commons  and  waste 
grounds,  and  all  other  lands  and  grounds  lying  within  the  said 
township  and  hamlet  (except  such  manorial  rights  as  last  aforesaid, 
mortmain,  Easter  offerings,  and  surplice-fees)  should  cease,  deter- 
mine, and  for  ever  be  extinguished. 

The  Act  also  contained  the  following  clause: — "And  bo  it 
further  enacted  that  nothing  herein  contained  shall  projiulice, 
lessen,  or  defeat  the  right,  title,  or  interest  of  the  said  jMargaret 
Walker,  her  heirs  or  assigns,  or  of  any  other  person  or  persons  who 
shall  respectively  for  the  time  being  be  lady  or  ladies,  lord  or  lords, 
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1873  of  any  manor  or  manors,  lordship  or  lordships,  or  reputed  manors 
SowEKBY  or  lordships,  within  the  jurisdiction  or  limits  whereof  the  said  town- 
Smith  ^^^P  Messingham,  or  the  said  part  of  the  said  hamlet  of  East 
Butterwick,  or  the  said  fields,  ings,  meadows,  pastures,  moors,  and 
other  commonable  lands  and  waste  grounds  hereby  directed  to  be 
inclosed  or  exonerated  from  tithes,  or  any  part  thereof  respectively, 
are  comprised,  of,  in,  or  to  the  seignory  or  royalties  incident  or 
belonging  to  such  manor  or  lordship  or  either  or  any  of  them  ;  but 
that  the  said  Margaret  Walker  and  all  succeeding  lords  and  ladies 
of  the  said  manor  shall  and  may  from  time  to  time  and  at  all  times 
bold  and  enjoy  all  rents,  quit-rents,  and  other  rents,  reliefs,  duties, 
customs,  and  services,  and  all  courts,  perquisites  and  profits  of  courts, 
rights  of  fishery  ^  and  liberty  ofhawhing,  hunting,  coursing,  fishing,  and 
foivling  within  the  said  manor,  and  all  tolls,  fairs,  marts,  markets, 
stallage,  goods  and  chattels  of  felons  and  fugitives,  felons  of  them- 
selves, and  put  in  exigent,  deodands,  treasure-trove,  waifs,  estrays, 
forfeitures,  royalties,  jurisdictions,  franchises,  matters,  and  things 
whatsoever  to  the  said  manor  or  to  the  lord  or  lady  thereof  incident 
or  "belonging,  or  which  have  been  heretofore  held  and  enjoyed  by  the 
said  Margaret  Walker  or  any  of  her  ancestors  (other  than  and 
except  such  common  right  as  could  or  might  be  claimed  by  the  said 
Margaret  Walker  as  owner  of  the  soil  and  inheritance  of  the  said 
commons  or  waste  grounds),  in  as  full,  anijple,  extensive,  and  beneficial 
a  manner  to  all  intents  and  ^ur^oses  as  they  respectively  could  or 
might  have  held  and  enjoyed  the  same  in  case  this  Act  had  not  been 
made." 

On  the  15th  of  October,  1804,  the  commissioners  made  their 
award,  and  thereby,  after  stating  that  the  ancient  inclosed  lands 
contained  488  acres,  and  that  the  fields,  ings,  meadows,  pastures, 
moors,  commons,  wastes,  and  uninclosed  lands  directed  to  be  divided 
and  inclosed  contained  5660  acres,  allotted  and  awarded  to  the 
Misses  Walker  (the  devisees  of  the  Miss  Walker  mentioned  in 
the  Act,  and  the  then  ladies  of  the  manor,  and  owners  of  Miss 
Walker's  freehold  property),  four  allotments,  containing  170  acres, 
and  in  their  judgment  equal  in  value  to  one-twentieth  of  the  wastes, 
&c.,  in  lieu  of  and  as  a  full  compensation  and  satisfaction  for 
the  right  and  interest  of  the  then  ladies  of  the  manor  in  and  to  the 
soil  of  the  said  commons  and  waste  grounds. 
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The  commissioners  by  their  award  also  assigned,  allotted,  and  1873 
divided  the  residue  of  the  open  common  fields,  ings,  meadows,  sowee: 
pastures,  moors,  commons,  wastes,  and  other  uninclosed  lands  and  g^^^^^ 
grounds,  to  the  several  persons  therein  mentioned,  to  be  vested  in 
them  in  full  bar  and  satisfaction  for  all  common  rights  and  other 
interests  of  the  said  persons  therein,  and  also  in  lieu  of  and  as 
compensation  for  such  closes  or  parcels  of  ancient  inclosures  as 
were  therein  directed  to  be  exchanged. 

To  the  Misses  Walker  were  awarded  757  acres,  of  which  between 
one  and  two  acres  was  in  respect  of  old  inclosures  taken  in 
exchange. 

The  William  Smith  under  whom  the  defendant  justified  is  the 
now  lord  of  the  manor  of  Messingham,  and  the  owner  of  the  pro- 
perty formerly  belonging  to  Miss  Walker. 

The  special  case  set  out  a  quantity  of  evidence  as  to  the  persons 
who  had  since  the  award  shot  over  the  ancient  freeholds  within 
the  manor  and  also  over  the  allotments  which  had  formerly 
been  parcel  of  the  wastes  and  commons  of  the  manor ;  but  it  is 
unnecessary  to  refer  to  this  evidence,  as  Mr.  Field,  who  argued  the 
case  for  the  defendant,  admitted  that  he  could  not  support  a  claim 
put  forward  by  Mr.  William  Smith  to  a  right  of  free  warren  over 
the  lands  within  the  ambit  of  the  manor,  or  to  a  prescriptive  right 
to  shoot  over  the  whole  of  the  manor,  and  that  the  only  ground  on 
which  the  defendant  could  justify  the  trespass  in  question  was, 
tliat,  before  the  Inclosure  Act,  the  lord  of  the  manor  had  by  virtue 
of  his  ownership  of  the  soil  a  right  to  shoot  over  the  wastes  of  the 
manor,  and  that  this  right  was  not  taken  away  by  the  provisions 
of  the  Inclosure  Act.  I  may,  however,  observe  that  there  appeared 
to  have  been  constant  disputes  as  to  the  right  to  shoot  over  the 
allotments  since  the  inclosure;  and  there  was  consequently  no 
such  usage  as  to  amount  to  an  exposition  of  the  intention  of 
the  legislature,  supposing  such  usage  to  be  admissible  for  that 
purpose. 

Mr.  Mellor,  who  appeared  for  the  plaintiff,  contended  that  the 
allotment  of  one  twentieth  of  the  wastes,  &c.,  was  intended  to  bo 
in  full  satisfaction  of  all  the  lord's  rights  as  owner  of  the  soil, 
including  the  right  to  sport  over  the  wastes ;  and  that,  after  the 
inclosure,  the  sole  right  of  sporting  over  the  various  allotments  of 
^he  wastes  was  in  the  respective  owners  of  such  allotments. 
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1873         For  the  plaintiff,  the  cases  of  Bruce  v.  Helliwell  (1)  and 
SowEEBY~  Robinson  v.  Wray  (2)  were  cited  ;  and  for  the  defendant  those  of 
Ewart  V.  Graham  (3),  affirming  the  judgment  of  the  Exchequer 
Chamber  (4),  which  had  reversed  the  judgment  of  the  Court  of 
Exchequer  (5),  and  Lord  Leconfield  v.  Dixon.  (6) 

It  is  not  very  easy  to  reconcile  all  the  decisions;  and  un- 
fortunately the  language  of  the  Act  of  Parliament  in  this  case 
differs  from  that  of  all  the  Acts  which  formed  the  subject  of 
discussion  in  the  cases  already  decided. 

It  is  not  necessary  to  consider  whether,  if  this  had  been  res 
integra,  the  right  of  the  lord  to  shoot  over  the  wastes  of  the 
manor  would  be  included  in  a  reservation  such  as  that  contained 
in  the  Act  now  under  consideration ;  for,  the  case  of  Ewart  v. 
Graham  (3)  is  a  decision  of  the  House  of  Lords,  by  which 
this  Court  is  bound;  and,  unless  this  case  be  distinguishable  from 
that,  the  defendant  is  entitled  to  our  judgment. 

It  seems  to  me  that  that  case  is  a  direct  authority  that,  not- 
withstanding the  enactment  that  one-twentieth  of  the  wastes 
should  be  allotted  to  the  lord  in  full  of  all  rights  as  owner  of  the 
soil,  the  reservation  clause  would  preserve  to  him  the  territorial 
right  he  had,  as  lord  of  the  manor,  of  shooting  over  the  wastes, 
unless  the  words,  "  other  than  and  except  such  common  right  as 
could  or  might  be  claimed  by  Miss  Walker  as  owner  of  the  soil 
and  inheritance  of  the  said  common  or  waste  grounds,"  can  be 
read  as  applying  to  the  exclusive  right  which  the  lord,  as  owner  of 
the  soil,  had.  Both  in  that  case  and  in  the  present  it  seems  to  me, 
as  pointed  out  by  Coleridge,  J.,  in  the  Exchequer  Chamber  (7), 
and  by  Wightman,  J.,  in  the  House  of  Lords  (8),  that  it  was  the 
intention  of  the  legislature  to  preserve  to  the  lord  all  the  rights  of 
sporting  (if  any)  which  he  de  facto  enjoyed  before  the  inclosure, 
although  such  rights  could  not  any  longer  be  enjoyed  by  him  in  the 
same  character  after  the  ownership  of  the  soil  was  taken  from  him. 

It  has  been  suggested  that  this  view  is  inconsistent  with  the 
language  of  earlier  sections,  "  except  such  manorial  rights  as  here- 

(1)  5  H.  &  N.  609.  (6)  Law  Eep.  2  Ex.  202;  in  Ex.  Ch. 

(2)  Law  Eep.  1  C.  P.  490.  Law  Eep.  3  Ex.  30. 

(3)  7  H.  L.  C.  331.  (7)  1  H.  &  N.  at  p.  663* 

(4)  1  H.  &  N.  55*0.  (8)  7  H.  L.  C.  at  p.  343. 

(5)  11  Ex.  326. 
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inafter  reserved."    But  I  think  this  short  mode  of  referring  to  1873 
the  subsequent  reservations  may  well  refer  to  a  right  of  shooting  Soweeby 
which  the  lord  enjoyed  only  because  he  was  lord  of  the  manor  and  smiH 
as  such  owner  of  the  soil  of  the  wastes  of  the  manor. 

If  I  am  right  in  this  view,  it  only  remains  to  consider  whether 
the  words  of  the  exception  to  the  reservation  clause  to  which  I 
have  already  alluded,  are  sufficient  to  distinguish  this  case  from 
that  of  Ewart  v.  Graham  (1)  ;  and  I  am  of  opinion  that  they  are 
not. 

It  is  difficult  to  put  a  technical  legal  meaning  on  the  words  in 
question :  but  I  think  that  they  may  be  fairly  construed  as 
applying  to  rights  which  the  lord  of  the  manor  exercised  con- 
jointly with  the  persons  entitled  to  rights  of  common,  such  as  the 
right  of  turning  out  cattle  and  the  right  to  cut  turf,  although  the 
right  in  this  respect  of  the  lord  may  not  be,  legally  speaking,  a  right 
of  common,  and  may  be  greater  than  that  of  the  commoners,  as  he 
was  not  limited  in  the  exercise  of  the  right,  provided  he  left  a 
sufficiency  of  common  for  the  commoners  ;  and  that^  they  ought 
not  to  be  construed  as  applying  to  rights  to  which  the  lord  was 
entitled  to  the  exclusion  of  all  others,  such  as  the  right  of  sporting 
over  the  wastes. 

For  instances  of  a  meaning  not  strictly  the  legal  one  being 
given  to  similar  words,  see  the  cases  of  Aslcew  v.  Willdnson  (2), 
Lloyd  V.  Lord  Powis  (3),  and  GreatJiead  v.  Morley,  (4) 

It  has  been  suggested  that  these  words  are  to  be  construed  as 
"  rights  over  the  commons."  But,  in  my  opinion,  this  is  not  their 
proper  construction ;  and  I  think  we  ought  not  to  cut  down  the 
operation  given  to  the  reservation  clause  by  the  House  of  Lords, 
by  attributing  this  effect  to  words  of  such  ambiguous  meaning. 

The  case  of  Bruce  v.  Ilelliwell  (5)  was  decided  in  the  year  1860, 
after  the  decision  of  Ewart  v.  Graham  (1)  ;  and  it  was  there  hekl 
that  the  exclusive  right  of  the  lord  to  kill  game  on  the  inclosed 
lands  was  taken  away  :  but  there  the  Act  expressly  excepted  from 
the  reservation  to  the  lord  "  such  right "  (not  saying  "  common  ") 
"  as  might  be  claimed  by  him  as  owner  of  the  soil and  there 
were  no  words,  as  in  this  case  and  in  Eivart  v.  Graham  (1),  sulli- 

(1)  7  II.  L.  C.  331.  (3)  1  E.  &  B.  485. 

(2)  3  B.  &  Ad.  152.  (4)  3  M.  &  G.  139. 

(5)  5  II.  &  N.  GOO. 
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1873  cient  to  preserve  to  the^  person  who  was  lord  of  the  manor  at  the 
SowEKBY  0^  inclosure  the  right  of  shooting,  after  he  ceased  to  fill  the 

character  of  owner  of  the  soil  of  the  wastes.    In  that  case,  too, 

Smith.  ^  .  '  ' 

the  words  of  the  clause  which  it  was  contended  gave  the  lord  the 
right  to  the  game  applied  to  lands  not  within  the  manor ;  and,  as 
remarked  by  Bramwell,  B.  (1),  it  conld  not  be  contended  that  the 
intention  was  to  confer  on  the  lord  the  right  to  sport  on  lands  over 
which  he  had  no  such  right  before  ;  whereas,  here,  as  in  Ewart  v. 
Graham  (2),  the  reservation  is  only  over  the  wastes  proposed  to  be 
inclosed,  over  which  the  lord  before  the  inclosure  had  the  right  of 
sporting. 

The  other  case  relied  on  by  Mr.  Mellor,  BoUnson  v.  Wray  (3), 
was  decided  on  an  Act  of  Parliament  the  language  of  which  is  so 
different  from  that  before  us  that  it  has  no  bearing  upon'the  present 
case. 

Neither  do  I  think  that  Lord  Leconfield  v.  Dixon  (4)  is  an 
authority  bearing  on  this  case.  There,  the  20th  section  of  the 
Inclosure  Act  directed  an  allotment  to  the  lord  in  satisfaction  of 
his  rights  as  owner  of  the  soil  (except  as  thereinafter  excepted), 
and  the  reservation  clause  reserved  all  rights  except  such  as  were 
expressly  taken  away  by  the  Act;  and  it  is  therefore,  in  my 
opinion,  no  authority  in  favour  of  the  present  defendant. 

Under  these  circumstances,  I  think  that  this  case  falls  within  the 
authority  of  Ewart  v.  Graham  (2),  by  which  we  are  bound,  and 
that  our  judgment  ought  consequently  to  be  for  the  defendant. 
But  the  case  is  to  my  mind  by  no  means  a  clear  one,  depending 
as  it  does  on  language  to  which  it  is  very  difficult  to  give  a  clear 
or  satisfactory  meaning ;  and  I  need  hardly  say  that  the  doubts 
which  I  cannot  but  feel  as  to  the  soundness  of  the  conclusion  at 
which  I  have  arrived  are  considerably  increased  by  the  fact  of  my 
two  learned  Brothers,  for  whose  opinion  I  entertain  the  highest 
,  respect,  having  arrived  at  a  different  conclusion. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff :  Bcott  &  Co» 

Attorneys  for  defendant :  Pilgrim  &  FhiUijps,for  Smith  &  Binde* 

(1)  5  H.  &  N.  at  p.  621.  (4)  Law  Eep.  2  Ex.  202 ;  Ex.  Ch, 

(2)  7  H.  L.  C.  331.  Law  Eep.  3  Ex.  30. 

(3)  Law  Eep.  1  C.  P.  490. 
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June  18. 

JOHNSON  V.  BARNES.  

Exclusive  Bight  of  Pasturage—Immemorial  Exercise  of  a  Bight — Presumption 
of  legal  Origin — Misdescription  in  ancient  Documents. 

The  corporation  of  a  borough  had  from  time  immemorial  exercised,  by  actual 
■enjoyment  by  the  free  burgesses  or  by  way  of  receipt  of  rent  or  acknowledgment,  a 
right  of  pasturage  for  all  cattle,  sheep,  and  other  commonable  animals,  levant  and 
couchant  within  the  borough,  over  lands  in  the  neighbourhood  of  the  borough, 
during  a  certain  season  of  the  year,  and  there  was  no  evidence  that  during  such 
•season  the  owners  or  occupiers  of  the  lands  in  question,  or  any  other  persons,  had 
exercised  the  right  of  pasturage  over  such  lands.  The  corporation  had,  from  the 
time  of  Henry  YIIL,  from  time  to  time  exercised  the  right  of  releasing  for  valuable 
•consideration  their  rights  of  pasturage  over  portions  of  the' lands  subject  thereto, 
still  continuing  to  exercise  their  rights  over  the  rest  as  before,  without  any  resist- 
-ance  thereto  upon  the  ground  that  the  release  of  the  part  of  the  land  extinguished 
the  right  as  to  all,  which  would  have  been  the  case  with  a  mere  right  of  common. 
In  the  releases  and  other  deeds  of  conveyance  made  by  the  corporation  in  refer- 
ence to  their  rights,  they  had  always  been  described  in  terms  which  would  be 
appropriate  to  rights  of  common  strictly  so  called  : — 

JS'eld  (affirming  the  decision  of  the  Court  below),  that  according  to  the  principle 
of  law  by  which  a  legal  origin  is,  if  possible,  to  be  presumed  for  a  long-established 
■practice,  it  must  be  presumed  that  what  the  corporation  was  entitled  to  was  "  sola 
vestura,"  or  an  exclusive  right  of  pasturage  over  the  lands  in  question,  and  not  a  right 
of  common,  which  would  have  been  extinguished  by  a  release  of  part  of  the  land, 
notwithstanding  the  description  of  the  right  as  a  right  of  common  in  a  long  series 
of  documents. 

Error  from  the  judgment  of  the  Court  of  Common  Pleas  in 
favour  of  the  defendant  upon  a  special  case.  (1)  The  facts  suffi- 
ciently appear  from  the  report  of  the  case  in  the  Court  belo^7, 
and  the  judgment  of  the  Court. 

Joshua  Williams  J  Q.G.,  (Prentice,  Q.C.,  and  Thesiger,  with  him), 
for  the  plaintiff.  It  is  well  established  law  that  a  right  of  common 
is  extinguished  by  a  release  of  part  of  the  land  originally  subject 
to  it :  Co.  Litt.  122  a.  This  is  equally  the  case  with  respect  to 
common  in  gross  as  with  respect  to  common  appurtenant. 

The  Court  below  made  the  presumption  that  in  this  case  there 
was  a  right  of  common  in  gross  originally  created  with  a  power  to 
grant  or  release  any  portion  of  the  land.    It  is  submitted  that  this 
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1873  is  a  most  violent  presumption  to  make,  such  a  power  being  wholly 
Johnson    inconsistent  with  the  well-known  legal  incidents  of  a  right  of 


[Blackbuen,  J.  The  real  question  in  the  case  seems  to  be, 
what  was  the  nature  of  the  right  which  the  corporation  had.  It 
may  be  a  right  of  common  properly  so  called,  or  an  exclusive  right 
of  pasturage  or  "  sola  vestura  "  in  the  lands  in  question.  If  they  had 
an  exclusive  right  of  pasturage  on  the  land  during  a  certain  part 
of  the  year,  a  release  of  part  of  the  land  would  not  extinguish  the 
right.] 

That  must  be  admitted ;  but,  in  all  the  corporation  documents 
with  reference  to  this  right  of  pasture,  the  releases  and  convey- 
ances of  it  and  the  constitutions  or  bye-laws  mentioned  in  the  case, 
it  is  always  spoken  of  as  a  right  of  common.  It  is  confined  to 
cattle  levant  and  couchant  within  the  borough, — a  restriction  wholly 
inappropriate  to  an  exclusive  right  of  pasturage.  The  right  which 
is  called  sola  vestura,  or  an  exclusive  right  of  pasturage,  is  a  very 
unusual  right,  and  it  is  submitted  that  it  would  be  a  very  strong 
presumption  to  make  that  such  a  right  existed,  seeing  that  in  a 
series  of  formal  documents  the  right  is  always  spoken  of  as  a  right 
of  common. 

[Blackbukn,  J.  If  your  contention  is  right,  and  the  first  release 
of  a  portion  of  the  lands  extinguished  the  right,  the  exercise  of  the 
right  of  pasturage  on  the  part  of  the  corporation  is  an  usurpation 
extending  over  a  long  series  of  years.  Ought  we  not,  according  to 
the  general  principles  of  law,  to  presume  a  legal  origin,  if  one  be 
possible,  for  the  right  so  exercised  ?] 

It  is  true  that  a  legal  origin  is  to  be  presumed,  if  possible,  in 
favour  of  a  right  which  has  long  been  exercised  de  facto ;  but,  if  the 
facts  shew  what  the  nature  of  the  right  was  in  its  origin,  a  long- 
continued  usurpation  in  excess  of  the  right  cannot  alter  its  nature. 
It  is  contended  that  it  sufficiently  appears  from  the  documents  and 
facts  in  this  case  that  this  right  was,  in  its  origin,  a  right  of 
common. 

[He  cited  Mellor  v.  Sjoateman  (1) ;  Corbet's  Case  (2) ;  Shuitleworth 
V.  Le  Fleming  (3)  ;  Attorney-General  v.  Mathias,  (4)] 


V. 

Babnes. 


common. 


(1)  1  Wms.  Saund.  612. 

(2)  7  Co.  5. 


(3)  19  C.  B.  (N.S.)  687;  34  L.  J. 
(CP.)  309. 


(4)  4  K.  &  J.  579  ;  27  L.  J.  (Ch.)  761, 
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J.  Brown,  Q.G.  (B,  E.  Turner  with  him),  for  the  defendant,  was  1873 
not  called  upon.  Johnso^ 

V. 

Baenes. 

Kelly,  C.B.  I  am  of  opinion  that  the  judgment  of  the  Court 
below  should  be  affirmed.  Some  difficulty  no  doubt  arises  from 
the  continuous  use  in  the  documents  relating  to  the  right  in  ques- 
tion of  terms  indicating  a  right  of  common.  I  think,  however,  we 
are  bound  to  presume  a  legal  origin,  if  such  be  possible,  in  favour 
of  a  right  which  appears,  from  the  facts  stated  in  the  case,  to  have 
existed  for  many  hundreds  of  years,  and  that  the  inaccurate 
description  of  such  a  right  in  a  series  of  conveyances  cannot  inter- 
fere with  the  presumption  which  we  should  otherwise  be  entitled 
to  make  from  the  facts  with  relation  to  the  enjoyment  of  the  right. 
When  we  look  to  these  facts,  we  find  that  the  corporation  of 
Colchester  has  in  fact  exercised  a  right  of  pasturing  an  unlimited 
number  of  cattle  or  sheep  on  certain  lands  around  the  walls  of  the 
town  during  a  certain  season  of  the  year,  except  as  to  any  part  of 
the  lands  under  cultivation.  There  is  no  evidence  of  any  claim  to 
exercise,  or  any  actual  exercise,  by  the  owners  or  occupiers  of  the 
lands  in  question,  of  a  concurrent  right  to  depasture  cattle  in  such 
lands  during  such  period  of  the  year.  If  any  such  claim  had  been 
made  or  right  exercised,  it  would  certainly  have  appeared  in  the 
case.  So  far  from  such  being  the  case,  we  find  that  the  plaintiff 
in  the  present  case  himself  rented  from  the  corporation  the  right 
of  depasturing  cattle  on  the  farm  in  question.  It  seems  to  me 
manifest  that  what  the  corporation  have  exercised  from  time 
immemorial  is  a  right  which,  though  frequently  spoken  of  as  a 
right  of  common,  was,  in  fact,  an  exclusive  right  of  pasturage. 
There  seems  to  have  been  no  limitation  as  to  the  number  of  cattle 
which  might  be  depastured,  except  so  far  as  the  constitutions  or 
regulations  made  by  the  corporation  to  limit  the  exercise  of  the 
right  by  the  burgesses  inter  se  are  concerned.  We  have  been 
referred  to  some  of  these  constitutions,  by  one  of  which  each 
burgess  is  restricted  to  three  head  of  great  cattle  or  ten  sheep,  and 
by  one  of  the  very  early  constitutions  it  appears  that  the  right  is 
to  be  confined  to  cattle  levant  and  couchant  within  the  borough. 
This  latter  restriction  was  very  probably  the  origin  of  the  right 
getting  to  be  spoken  of  as  a  right  of  common,  inasmuch  as  the 
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1873      limitation  of  such  a  right  to  a  fixed  number  of  cattle  levant  and 
Johnson    couchant  is  frequently  an  incident  of  common  right.   The  passage 
Barnes.         Morant  to  which  we  were  referred,  as  clearly  shewing  this  to 
have  been  a  right  of  common,  seems  to  be  easily  explained  with 
reference  to  this  restriction.  The  passage  relates  to  some  person's 
having  been  fined  for  putting  cattle  on  the  common,  and  gives  as 
a  reason  why  this  should  be  a  right  of  common  the  presentment 
in  the  case,  which  states  that  "non  est  burgensis  nec  aliquam 
terram  habet  in  communia."    It  seems  to  me  that  this  refers  to 
the  restriction  of  the  right  of  the  burgesses  to  cattle  and  sheep 
levant  and  couchant  within  the  borough ;  and  meant  that  the 
person  in  question,  having  no  land  upon  which  the  cattle  could  be 
so  levant  and  couchant,  could  not  be  entitled  to  depasture  the 
common.    Such,  so  far  as  the  facts  are  concerned,  appearing  to 
have  been  the  nature  of  the  ancient  right  exercised  by  the  cor- 
poration, we  find  that  a  great  number  of  releases  or  assignments  of 
the  right  on  certain  portions  of  the  lands  over  which  it  was  exer- 
ciseable  have  been  made,  beginning  from  the  time  of  Henry  VIII., 
and  that  in  the  period  between  1807  and  1820  the  consideration 
for  these  releases  amounted  to  no  less  a  sum  than  5000?.    We  are 
now  called  upon  to  say  that  all  this  long  series  of  transactions 
were  null  and  void,  and  that  the  corporation  have  been  selling  as 
a  valuable  and  important  right,  and  the  persons  who  were  parties 
to  these  transactions  have  all  along  been  purchasing  for  very  con- 
siderable sums  of  money,  that  which  had  no  existence  in  law  at 
nil.    Authorities  have  been  cited  to  shew  that  common  appur- 
tenant is  extinguished  by  a  release  of  a  portion  of  the  common, 
and  that  this  would  also  apply  to  any  other  right  of  common 
except  common  appendant.    The  consequence  would  be,  according 
to  the  plaintiff's  contention,  that  the  first  of  the  releases  that  have 
been  made  would  have  extinguished  the  right  of  common  alto- 
gether, and  left  nothing  upon  which  the  subsequent  releases  could 
operate.  The  facts  as  to  these  releases  are  themselves  most  strong 
to  shew  that  the  right  actually  exercised  must  have  been  an 
exclusive  right  of  pasturage,  and  not  a  right  of  common.  Then  we 
come  to  what  has  been  made  one  of  the  most  important  questions 
in  the  case,  that  is  to  say,  Supposing  that  the  right  actually  exer- 
cised has  always  been  in  fact  a  right  of  exclusive  pasturage,  and 
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lias  always  been  treated  and  dealt  with  as  such,  is  the  presumption  1873 
which  would  naturally  arise  from  the  facts  destroyed  by  the  effect  Johnson 
of  a  long  and  numerous  series  of  documents  in  which  the  right  is  b^^xes 
spoken  of  in  expressions  indicating  a  right  in  the  nature  of  a  right 
of  common  ?  I  do  not  think  we  should  be  justified  in  giving  this 
effect  to  the  documents,  if  the  result  would  be  to  set  aside  a  right 
which  has  been  so  long  exercised  in  fact,  which  has  been  made  the 
subject  of  so  many  transactions  involving  large  sums  of  money, 
and  which  has  never  been  made  the  subject  of  complaint  or 
remonstrance  on  the  part  of  those  adversely  to  whom  it  was  exer- 
cised. It  appears  to  me  that  it  is  very  easy  to  see  how  this  right 
came  to  be  misdescribed  as  a  right  of  common,  when  we  remember 
that  it  was  exercised  by  the  burgesses  in  common  inter  se ;  and 
that  it  was  exercised  under  restrictions  of  such  a  nature  as  are 
usually  applicable  to  rights  of  common,  such,  for  instance,  as  the 
restriction  to  beasts  levant  and  couchant  within  the  borough.  It 
appears  to  me,  therefore,  on  consideration  of  the  whole  of  the  facts 
and  .documents  in  this  case  that  we  are  bound,  in  accordance  with 
one  of  the  best  established  principles  of  law,  to  presume  a  legal 
origin,  if  one  were  possible,  in  favour  of  a  long  and  uninterrupted 
actual  enjoyment  of  a  right,  and  that  our  judgment  in  this  case 
should  be  for  the  defendant. 

Maetin,  B.  I  am  of  the  same  opinion.  The  real  question  in 
the  case  seems  to  me  to  be,  what  was  the  nature  of  the  right  exer- 
cised by  the  corporation.  If  it  was  a  right  of  common,  then,  ac- 
cording to  the  old  rule  which  was  the  law  as  early  as  the  time 
of  Littleton,  the  release  of  a  part  of  the  land  over  which  the  right 
was  exerciseable  would  extinguish  the  right,  and  Mr.  Williams's 
contention  would  prevail.  If  it  was  not  a  right  of  common,  but 
an  exclusive  right  of  pasturage,  then  it  is  admitted  that  his  con- 
tention must  fail.  I  am  clearly  of  opinion,  looking  to  the  facts  of 
this  case,  that  this  was  an  exclusive  right  of  pasturage  to  which 
the  corporation  of  Colchester  was  entitled  over  certain  lands  during 
a  certain  season  of  the  year,  though  it  has  been  miscalled  a  right 
of  common.  It  might,  perhaps,  be  called  a  right  of  common,  as 
being  exercised  by  the  burgesses  in  common ;  but  it  seems  to  me 
that  the  right  pointed  to  by  all  the  facts  as  to  the  use  and  enjoy- 
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ment  is  certainly  not  a  right  of  common  in  tlie  legal  sense  of  the 
word,  but  a  right  of  exclusive  pasturage.  The  conveyance  of  the 
land  under  which  the  'plaintiff  took  is  expressly  made  subject  to 
this  right,  and  so  there  is  no  hardship  in  the  case. 

Blackburn,  J.  I  am  of  the  same  opinion.  I  only  wish  to 
mention  the  case  of  Bex  v.  Churchill  (1),  which  refers  to  a  right  of 
exclusive  pasturage  as  existing  in  the  corporation  of  Nottingham 
almost  precisely  similar  to  that  which  is  here  alleged  by  the  defend- 
ant to  exist  in  the  corporation  of  Colchester.  The  question  there 
was,  whether  such  a  right  was  rateable.  It  is  worthy  of  notice 
that  Littledale,  J.,  in  his  judgment,  speaks  of  the  right  as  a  right 
of  common,  and  so  also  Willes,  J.,  in  the  Court  below,  spoke  of  this 
right  as  a  right  of  common.  With  all  respect  to  two  judges  so 
eminently  learned  in  matter^  of  ancient  law,  I  should  say  the 
language  they  used  was  not  strictly  accurate  in  this  respect.  But 
if  they  were  right,  according  to  their  view  the  corporation  here 
have  the  right  which  they  lay  claim  to;  and  if  they  were  wrong  in 
the  terms  they  used  in  relation  to  such  right,  then  it  is  not  very 
extraordinary  that  the  burgesses  of  Colchester  should  have  been 
as  inaccurate  in  the  language  they  used  in  describing  their  right ; 
and  therefore  I  do  not  think  that  the  arguments  derived  from  the 
description  of  the  right  as  a  right  of  common  in  the  documents  is 
worth  very  much.  That  argument  seems  to  be  substantially  the 
whole  of  the  argument  for  the  plaintiff.  For,  if  the  right  exercised 
by  the  corporation  of  Colchester  was  the  same  as  that  in  the  Not- 
tingham case,  then  admittedly  the  defendant  must  succeed.  With 
the  exception  of  this  description  in  the  documents,  all  the  facts 
since  the  time  of  Henry  YIII.  point  to  this  right  as  exercised  in  fact 
being  similar  to  that  in  the  Nottingham  case. 

Cleasby,  B.,  and  Quain  and  Aechibald,  J  J.,  concurred. 

Judgment  affirmed. 

Attorney  for  plaintiff :  Steele. 

Attorneys  for  defendant :  H.  J.  <&  T.  Child. 
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V. 

Barnes. 


(1)  4  B.  &  C.  750. 


VOL.  VIII.] 


TRINITY  TEEM,  XXXVI  VICT. 


533 


[IN  THE  EXCHEQUER  CHAMBER.] 

REVELL  V.  BLAKE. 

Bankruptcy — Jurisdiction  of  County  Court — Adjudication — Execution  against 
Goods  of  Banhrupt  Trader— Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 
ss.  10,  59,  71,  72,  80,  and  87. 

The  59tli  section  of  the  Bankruptcy  Act,  1869,  provides  that  if  the  person  sought 
to  be  adjudged  a  bankrupt  reside  or  carry  on  business  within  the  London  Bank- 
ruptcy District  "  the  Court "  shall  mean,  for  the  purposes  of  the  Act,  the  Court  of 
Bankruptcy  in  London,  but  that  if  the  person  sought  to  be  adjudged  a  bankrupt 
■do  not  reside  or  carry  on  business  within  the  London  Bankruptcy  District  "  the 
Court  "  shall  mean  the  county  court  of  the  district  within  which  he  resides  or 
carries  on  business. 

A  bankruptcy  petition  in  the  form  required  by  the  bankruptcy  rules  containing, 
among  other  necessary  allegations,  a  statement  that  the  debtor  did  not  reside 
or  carry  on  business  in  the  London  district,  was  presented  to  the  county  court  of 
the  district  in  which  the  debtor  resided,  accompanied  by  the  usual  affidavit  of 
verification  required  by  the  rules. 

The  debtor  did  not  appear  on  the  hearing,  and  the  county  court  adjudicated  him 
a  bankrupt  in  the  usual  form.  ' 

The  debtor  did,  in  point  of  fact,  carry  on  business  within  the  London  district 
under  an  assumed  name  : — 

Held  (affirming  the  decision  of  the  Court  below),  that  the  adjudication  was 
not  void,  notwithstanding  that  the  bankrupt  did  in  fact  carry  on  business  in 
London,  but  merely  irregular,  and  could  only  be  questioned  by  proceedings  in 
the  way  of  application  or  appeal  to  the  Court  of  Bankruptcy  itself. 

In  order  that  the  87  th  section  of  the  Bankruptcy  Act,  1869,  maybe  applicable, 
it  is  not  necessary  that  the  debtor  should  have  been  adjudicated  bankrupt  as  a 
trader,  but  only  that  he  should  be  in  fact  a  trader. 

Appeal  from  tLe  decision  of  the  Court  of  Common  Pleas  dis- 
charging a  rule  to  enter  a  verdict  for  the  defendant.  The  facts 
are  fully  stated  in  the  report  of  the  case  in  the  Court  belo^Y.  (1) 

Benjamin,  Q.C.  {Morgan  Howard  and  BatJmrst,  of  the  Chancery 
Bar,  with  him),  for  the  defendant,  the  appellant.  The  adjudication 
in  bankruptcy  was  pronounced  by  a  Court  that  was  not  competent 
to  pronounce  it,  for  by  the  59th  section  if  the  person  sought  to  be 
adjudged  a  bankrupt  reside  or  carry  on  business  within  the  London 
bankruptcy  district,    the  Court"  shall  mean,  for  the  purj^oses  of  the 


1873 
June  19. 


(1)  Law  Rop.  7  C.  P.  300. 
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1873  Act,  the  London  Bankruptcy  Court.  Therefore  the  London  Bank- 
Eevell  ruptcy  Court  was  the  proper  court  to  have  dealt  with  the  case,  and 
Blake  proceedings  were  coram  non  judice. 

[Kelly,  C.B.  Had  not  the  county  court  jurisdiction  on  the  facts 
then  before  it  ?  Can  it  be  that  the  whole  proceedings  which  may 
have  been  taken  in  the  county  court,  bona  fide,  and  in  utter  igno- 
rance of  the  fact  that  the  debtor  carried  on  business  in  London, 
are,  by  reason  of  such  fact,  utterly  void  ? 

Blackbukn,  J.  Is  not  the  remedy  by  proceedings  in  the  way 
of  appeal  to  the  Bankruptcy  Court,  and  not  by  treating  the  adjudi- 
cation as  a  nullity  in  a  Court  of  common  law  ?] 

The  defendant  is  no  party  to  the  bankruptcy,  and  had  nothings 
to  do  with  it.  It  is  very  doubtful  whether  he  would  have  had  any 
locus  standi  for  appealing.  He  was  not  aggrieved  by  the  mere 
adjudication.  It  is  only  when  it  is  sought  to  take  away  from  him 
the  fruit  of  his  execution  that  he  is  injured.  Besides,  he  would 
know  nothing  about  the  bankrupt's  carrying  on  business  in  London, 
at  the  time.  The  adjudication  was  against  the  debtor  as  a  non- 
trader. 

[Blackburn,  J.  He  had  notice  that  a  bankruptcy  petition  was 
presented,  and  that  it  was  sought  to  deprive  him  of  the  fruits 
of  the  execution,  which  could  only  be  done  if  the  bankrupt  was  a 
trader.] 

The  notice  is  only  to  the  sheriff,  and  it  does  not  necessarily 
follow  that  it  would  be  communicated  to  the  execution  creditor. 
[Blackburn,  J.  In  the  usual  course  of  things  it  would  be.] 
Moreover,  the  petitioning  creditor  knew,  before  the  adjudication 
was  obtained,  that  the  debtor  carried  on  business  in  London,  for  he 
had  previously  made  an  application  on  an  affidavit  which  shewed 
that  he  did  so  carry  on  business,  for  the  appointment  of  a  receiver 
in  respect  of  such  business.  The  proceedings  in  the  county  court 
were  deliberately  persisted  in  because  fresh  proceedings  in  the 
London  court  would  have  been  too  late  to  affect  the  defendant's 
execution. 

The  defendant  having  then  procured  an  order  from  the  courts 
which  it  had  not  jurisdiction  to  make,  by  misstatement  and  con- 
cealment of  the  truth  from  the  court,  cannot  be  entitled  to  set  it 
up  as  against  a  person  no  party  to  the  bankruptcy. 
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[Blackburn,  J.    In  order  to  be  entitled  to  treat  the  judgment  1873 
of  the  Bankruptcy  Court  as  void  without  setting  it  aside,  must  revell 
you  not  prove  fraud  on  the  part  of  the  defendant  ?   What  evidence  ^lake 
is  there  of  fraud  ?] 

It  is  submitted  that  even  without  moral  fraud  a  man  cannot  be 
placed,  by  a  judgment  procured  by  a  false  affidavit,  which,  if  the 
court  had  known  the  facts,  it  had  no  jurisdiction  to  make,  in 
a  better  position  than  he  would  have  been  in  if  the  court  had 
known  the  facts :  Beg.  v.  The  Saddlers'  Company  (1) ;  Earl  Ban- 
don  V.  Becker  (2) ;  White,  Ex  parte,  Be  Tommey.  (3) 

[Kelly,  O.B.  The  fraud,  if  any,  was  that  of  the  petitioning 
creditor :  how  can  that  affect  the  trustee,  who  represents  other 
creditors  besides  the  petitioning  creditor  ?] 

In  the  case  of  Be  BucTdand  (4),  proceedings  which  had  been 
commenced  by  mistake  in  the  wrong  court  were  ordered  to  be 
transferred\by  the  Chief  Judge  in  Bankruptcy  to  the  right  one, 
all  parties  concurring  in  their  being  so  transferred. 

[Kelly,  C.B.    That  shews  that  they  cannot  be  in  such  a  case  a 
mere  nullity.] 

The  transfer  was  by  consent  of  all  parties  in  the  case.  The 
proceedings  ought  at  any  rate  to  have  been  transferred  here,  and 
then  the  Chief  Judge  in  the  exercise  of  his  equitable  jurisdiction 
would  have  made  it  a  term  of  the  transfer  that  the  execution 
creditor  should  not  be  put  in  a  worse  position  by  reason  of  the 
transfer. 

Secondly,  the  87th  section  only  applies  to  a  case  where  the 
adjudication  is  against  the  debtor  as  a  trader.  It  is  part  of  the 
scheme  of  the  Act,  to  be  collected  from  the  Act  itself,  and  the 
rules  and  forms  which  by  the  78th  section  are  to  be  read  as  if  con- 
tained in  the  Act,  that  on  the  face  of  the  proceedings  it  should 
appear  whether  the  bankrupt  is  proceeded  against  as  a  trader  or 
non-trader.  The  acts  of  bankruptcy  are  not  the  same  for  a  trader 
as  for  a  non-trader.  The  consequences  of  the  adjudication  are 
different  in  the  case  of  a  trader  with  respect  to  reputed  owner- 
ship, and  various  other  matters ;  and  in  the  forms  of  petition  and 
adjudication  provision  is  made  that  when  the  proceedings  are 


(1)  10  H.  L.  C.  404,  at  p.  431. 

(2)  3  CI.  &  F.  479. 


(3)  4  H.  L.  C.  313. 

(4)  Law  Kcp.  15  Eq.  221. 
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1873  against  a  trader,  it  shall  be.  so  expressed.  On  the  face  of  all  the 
Eevell  proceedings  in  the  present  case  it  appeared  that  they  were  against 
Blake     ^^^^  bankrupt  as  a  non-trader. 

B.  V.  Williams  (W.  G.  Harrison  with  him),  for  the  plaintiff,  the 
respondent. 

[The  Court  intimated  that  he  need  not  deal  with  the  point  as  to 
fraud,  inasmuch  as  they  were  of  opinion  that  there  was  no  evidence 
of  fraud  in  the  procuring  of  the  adjudication.] 

The  order  of  adjudication  is  conclusive  in  all  Courts  whatever, 
except  the  Bankruptcy  Court  itself,  by  virtue  of  sect.  10.  It  was 
the  intention  of  the  Legislature,  clearly  to  be  gathered  from  the 
terms  of  the  Act,  to  create  a  new  superior  Court  for  the  purposes  of 
bankruptcy,  whose  proceedings  should  not  be  subject  to  be  ques- 
tioned in  any  other  Court  on  collateral  matters.  The  sections 
which  contain  the  limits  of  the  jurisdictions  of  the  local  courts  of 
bankruptcy  are  directory  merely,  or  at  any  rate  are  so  far  so  that 
non-observance  of  their  provisions  does  not  make  the  proceedings 
a  nullity,  but  only  an  irregularity.  By  the  71st  section  a  remedy 
is  provided  for  any  such  irregularity  by  means  of  a  series  of 
appeals,  ending  with  the  House  of  Lords.  The  county  court  judge 
must  have  powet  to  inquire  into  and  determine,  on  the  evidence 
before  him,  the  facts  on  which  his  jurisdiction  depends.  The 
72nd  section  clearly  gives  him  such  power.  Here  the  county 
court  judge,  on  presentation  of  a  petition  containing  on  the  face  of 
it  all  allegations  necessary  to  give  him  jurisdiction,  must  be  taken 
to  have  inquired  into  and  decided,  on  the  evidence  before  him,  on 
a  fact,  the  determination  of  which  was  essential  to  his  jurisdic- 
tion. The  authorities  shew  that  in  such  a  case  it  is  not  because  it 
appears  ever  so  clearly  afterwards  that  the  fact  was  otherwise,  that 
the  judgment  can  be  treated  as  a  nullity. 

The  87th  section  does  not  require  an  adjudication  against  the 
bankrupt  as  a  trader.  It  is  clearly  sufficient  to  satisfy  the  terms 
of  the  section  that  the  bankrupt  should  be  a  trader  in  fact. 

Benjamin,  Q.C.,  in  reply. 

Kelly,  C.B.  I  am  of  opinion  that  the  judgment  should  be 
affirmed.  It  appears  to  me  that,  when  this  case  comes  to  be  fully 
considered,  no  question  of  jurisdiction  really  arises.  Every  county 
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court,  with  the  exception  of  those  expressly  excluded  from  the  1873 
exercise  of  bankruptcy  jurisdiction  by  the  order  |of  the  Lord  eevell 
Chancellor,  has  jurisdiction  to  receive,  consider,  and  determine  blTke 
any  petition  in  bankruptcy  that  is  presented  to  it,  and  to 
adjudicate  the  party  petitioned  against  a  bankrupt,  provided  that 
enough  appears  upon  the  petition  to  call  on  the  judge  to  pro- 
nounce such  adjudication.    The  language  of  the  59th  section 
might,  at  first  sight,  appear  to  make  it  a  condition  precedent  to 
the  jurisdiction  of  the  county  court  that  the  party  petitioned 
against  did  not  in  fact  reside  or  carry  on  business  in  the  London 
district.   But  it  appears  to  me  impossible  to  hold,  when  a  petition, 
perfectly  good  on  the  face  of  it,  is  presented,  containing  allegations 
that,  if  proved  to  the  satisfaction  of  the  judge  would  render  it 
imperative  upon  him  to  pronounce  an  adjudication,  and  such 
allegations  are  so  proved,  that  the  jurisdiction  of  the  judge  should 
depend  upon  whether  or  not  the  bankrupt  did  actually  reside  or 
carry  on  business  in  the  London  district,  a  fact  which  the  county 
court  can  have  no  means  of  knowing  or  ascertaining.    If  we  look 
to  the  8th  section  of  the  Act,  we  find  what  is  necessary  to  con- 
stitute a  good  petition.  It  appears  to  me  that,  whenever  a  petition 
is  presented  which  satisfies   the   requisites   of  the  Act,  the 
judge  is  bound  to  entertain  that  petition,  and,  if  satisfied  that  the 
allegations  therein  are  true,  and  that  the  party  petitioned  against 
is  liable  to  be  made  a  bankrupt,  to  pronounce  an  adjudication  of 
bankruptcy  against  him.    The  8th  section  says,  that  "  at  the 
hearing  the  court  shall  require  proof  of  the  debt  of  the  petition- 
ing creditor,  and  of  the  trading,  if  necessary," — meaning  thereby 
that,  if  it  be  essential  that  the  petition  should  allege  trading,  it 
shall  be  proved,  and,  if  not,  it  need  not  be  proved, — "  and  of  the 
act  of  bankruptcy,  &c.,  and,  if  satisfied  with  such  proof,  shall 
adjudge  the  debtor  to  be  bankrupt."    In  the  petition  in  the 
present  case,  a  petitioning  creditor's  debt  of  sufficient  amount  was 
alleged  ;  there  was  nothing^  alleged  about  any  trading,  except  that 
the  party  petitioned  against  did  not  reside  or  carry  on  business  in 
the  London  district,  because  nothing  more  was  necessary,  and  then  a 
sufficient  act  of  bankruptcy  was  alleged.    If  satisfied  with  the 
proof  of  these  allegations,  what  could  the  county  court  judge  do 
but  pronounce  an  adjudication  of  bankruptcy  ?    The  Act  says, 
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1873  that,  if  satisfied  with  such  proof,  he  shall  adjudge  the  debtor  ta 
Retell  ^®  bankrupt."  He  has  no  discretion  in  the  matter,  I  apprehend 
Blake  ^^^^  every  county  court  judge  has  a  general  jurisdiction  in  bank- 
ruptcy ;  and  that  when  a  petition  is  presented  to  him  his  duty  is  ta 
look  whether  the  allegations  on  the  face  of  it  are  sufficient  to 
render  the  debtor  liable  to  be  adjudicated  a  bankrupt,  and  to 
receive  evidence  thereof;  and,  if  no  cause  is  shewn  against  it,  and 
the  bankrupt  does  not  appear,  he  may  take  a  mere  affidavit  of  the 
truth  of  the  allegations  as  sufficient  proof,  and  may  declare  the 
petition  proved,  and  then  not  only  has  he  jurisdiction,  but  it 
becomes  his  absolute  duty  to  pronounce  an  adjudication  in  bank- 
ruptcy. It  appears  to  me,  therefore,  that,  the  petition  in  the 
present  case  being  correct  in  point  of  form  and  containing  all  the 
allegations  necessary  in  order  to  make  the  debtor  liable  to  be 
adjudicated  a  bankrupt,  the  county  court  judge  clearly  had  juris- 
diction to  declare  him  a  bankrupt.  But  then  it  is  said  that  the 
debtor  was  in  fact  a  trader  within  the  London  district.  The 
question  is,  whether  the  existence  of  this  fact,  which  is  not  alleged 
but  denied  in  the  petition,  and  which  was  not  in  any  way  called 
to  the  attention  of  the  county  court  judge,  can  invalidate  the 
adjudication.  Let  us  consider  what  the  consequences  would  be. 
A  man  might  have  been  adjudicated  a  bankrupt  at  Liverpool  or 
Manchester,  within  one  of  the  county  court  districts  there,  on  a 
petition  perfectly  good  in  point  of  form,  the  bankrupt  shewing  na 
cause  against  it,  all  the  allegations  of  the  petition  having  been 
duly  sworn  to,  and  there  being  nothing  whatever  before  the  judge 
to  raise  a  doubt  as  to  any  of  them ;  a  trustee  might  have  been, 
appointed ;  proofs  of  debts  might  have  been  received ;  assets 
collected;  a  large  amount  have  been  distributed  among  the 
creditors  as  dividends ;  the  whole  of  the  affairs  wound  up,  and 
a  year  or  more  have  elapsed,  and  then  it  might  turn  out  that„ 
unknown  to  all  the  parties  concerned,  the  bankrupt  was  a  partner 
in  some  business,  or  was  the  holder  of  one  or  two  shares  in  some 
joint  stock  bank,  standing,  in  point  of  law,  on  the  footing  of  a  part- 
nership, in  London.  Can  it  be  argued  that  in  such  a  case  the 
whole  of  the  bankruptcy  proceedings  were  null  and  void  ?  The 
consequences  would  be  most  serious.  But  I  see  nothing  in  the  Act,, 
when  its  provisions  are  duly  considered,  to  lead  to  the  conclusion 
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tbat  the  adjudication  would,  in  such  a  case,  be  void.    Suppose,  1873 
instead  of  the  debtor  failing  to  appear,  he  had  appeared  and  shewn  eevell 
cause  against  his  being  adjudicated  a  bankrupt,  on  the  ground  that  ^J^^^ 
unknown  to  the  petitioning  creditor  he  was  really  carrying  on  the 
business  of  a  wine  merchant  in  London.    His  mere  allegation  of 
that  fact  clearly  would  not  have  justified  the  county  court  judge 
in  holding  the  fact  proved.    He  would  be  obliged  to  inquire  into 
the  matter,  and,  if  necessary,  receive  evidence;  and  on  such 
evidence  it  might  or  might  not  turn  out  that  the  debtor  was  a 
trader  in  London.    But  does  not  the  fact  that  the  county  court 
judge  could  not,  on  the  mere  allegation  of  the  debtor,  dismiss  the 
petition,  but  must  satisfy  himself  whether  it  is  true  or  untrue, 
shew  that  it  must  rest  with  him  to  ascertain  and  determine,  for  the 
purposes  of  jurisdiction,  how  the  fact  stands,  and,  if  he  be  satisfied 
that  the  debtor  is  not  carrying  on  business  in  London,  adjudicate 
him  a  bankrupt  ?    He  may  possibly  come  to  a  wrong  conclusion 
on  the  evidence.    If  so,  what  is  the  remedy  ?    Is  it  necessary  that 
the  adjudication  should  be  void,  or  is  there  to  be  found,  on  con- 
sidering the  other  sections  of  the  Act,  any  other  remedy  ?  We 
find  in  the  71st  and  72nd  sections  ample  provisions  to  meet  the 
requirements  and  the  justice  of  the  case,  where  a  county  court 
judge  has  come  to  a  wrong  conclusion,  either  by  reason  of  a  fact 
being  suppressed  or  not  made  known  to  him,  or  from  any  other 
cause.   By  the  71st  section  the  county  court  may  itself  be  appealed 
to  to  rescind  or  vary  any  order  which  it  has  made.    In  any 
case  where  a  person  interested  failed  to  appear  through  some 
accident  on  the  first  hearing,  he  might  apply  for  a  rehearing  and 
state  the  reason  for  his  non-appearance,  and  shew  that  the 
debtor  carried  on  business  in  London ;  and  it  might  be  the  duty  of 
the  judge,  if  satisfied  of  the  facts,  to  rescind  the  order  of  adjudi- 
cation, and  leave  the  petitioning  creditor  to  take  proceedings  in 
the  London  Court.    Moreover,  there  are  ample  provisions  in  the 
same  section  for  appeals  by  a  party  aggrieved  against  any  order 
of  the  Court  of  Bankruptcy.     It  is  unnecessary  at  present  to 
determine  whether  the  execution  creditor  was  a  person  aggrieved 
by  the  order  of  adjudication  within  the  provisions  of  this  section, 
though  I  am  disposed  to  think  that  any  person  whose  interests  are 
really  affected  by  the  adjudication,  particularly  a  person  in  the 
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1873  position  of  the  defendant,  whose  right  to  a  large  sum  of  money 
Rbvell  depended  upon  it,  would  be  a  person  so  aggrieved.  There  is,  at 
Blake.  ^^7  ^  provision  that  any  person  aggrieved  may  appeal  against 
the  adjudication;  and,  no  doubt,  upon  any  such  person's  so  appealing 
and  setting  forth  facts  which  would  shew  the  adjudication  ought 
not  to  have  been  made,  and  which  would  render  it  improper  that 
the  proceedings  should  go  on,  the  adjudication  would  be  set 
aside.  If  there  were  any  serious  doubt  on  the  question  whether 
it  is  competent  to  the  county  court  judge  himself  to  inquire  into 
and  determine  the  question  whether  the  debtor  were  a  trader  in 
London  or  not,  it  would  be  only  necessary  to  refer  to  the  72nd 
section,  which  appears  to  confer,  in  the  very  largest  terms,  all 
powers  necessary  to  the  determination  of  any  question  of  fact 
arising  in  relation  to  bankruptcy  proceedings.  [The  Lord  Chief 
Baron  here  read  the  section.]  I  apprehend  that  upon  the  terms 
of  that  section  there  can  be  no  doubt  whatever  that  the  county 
court  judge  is  bound  to  inquire  into  and  adjudicate  upon  the 
question  whether  the  debtor  carries  on  business  in  London  or  not, 
if  necessary  for  the  purpose  of  the  proceedings  before  him.  From 
his  decision  on  the  point,  if  wrong,  an  appeal  would  lie  under  the 
previous  section.  Looking,  therefore,  to  all  the  provisions  of  the 
Act  as  a  whole, — to  the  fact  that  it  is  absolutely  imperative  on  the 
judge  to  entertain  a  petition  which  is  good  on  the  face  of  it, 
and  that  it  is  obviously  necessary  that  he  should  determine  for 
himself,  to  the  best  of  his  judgment,  in  the  first  instance,  on  the 
truth  of  the  allegations  of  the  petition,  and  among  them,  where 
the  fact  is  disputed,  whether  a  debtor  carries  on  business  in 
London  or  not,  and  that  from  a  Avrong  decision  on  any  such 
question  there  is  a  remedy  provided  by  way  of  appeal, — I  am 
clearly  of  opinion  that  there  was  no  absence  of  jurisdiction  in  this 
case,  and  the  judge  was  bound,  if  satisfied  with  the  proof  before 
him,  to  pronounce  the  debtor  a  bankrupt.  I  have  come  to  this 
conclusion  without  the  aid  of  the  10th  section,  but  with  its  aid 
the  matter  becomes  still  clearer.  That  section  enacts  that  a  copy 
of  the  Gazette  containing  the  order  of  adjudication  shall  be 
conclusive  evidence  of  the  debtor's  having  been  duly  adjudged  a 
bankrupt. 

The  only  remaining  question  is,  whether,  the  adjudication  not 
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having  been  made  against  tlie  bankrupt  as  a  trader,  and  not  1873 
describing  him  as  such  when,  in  point  of  fact,  it  afterwards  turned  eevell 
out  that  he  was  a  trader,  the  87th  section  is  applicable  to  the  case. 
According  to  the  literal  construction  and  the  plain  meaning  of  the 
words  of  the  section  themselves,  it  seems  to  me  that  all  that  is 
necessary  to  make  it  applicable  to  the  case  is  that  the  bankrupt 
should  be  a  trader  in  fact.  It  is  contended  that  the  words  "  upon 
notice  being  served  on  him  within  that  period  of  a  bankruptcy 
petition  having  been  presented  against  such  trader,"  shew  that  the 
adjudication  must  be  against  the  debtor  as  a  trader.  And  it  is 
further  urged,  that  the  form  of  the  adjudication  is  different  in  the 
case  of  a  trader  from  that  in  the  case  of  a  non-trader.  There  is  a 
difference,  no  doubt,  in  the  description  of  the  bankrupt,  but  that  is 
all.  The  adjudication  adjudges  the  debtor  to  be  a  bankrupt,  and  that 
is  all.  There  is  no  difference  in  point  of  form  which  affects  the 
application  of  this  section.  Neither  do  I  find  anything  in  the 
section  that  says  the  adjudication  must  be  against  the  bankrupt 
"  as  a  trader ;"  it  simply  says,  "  where  the  goods  of  any  trader  have 
been  taken  in  execution,"  &c.  Here  the  bankrupt  was  a  trader, 
and  his  goods  were  taken  in  execution.  It  therefore  seems  to  me 
that  all  the  requisites  of  the  section  existed  in  this  case. 

Martin,  B.  I  am  of  the  same  opinion,  on  the  ground  that  the 
defect  in  the  proceedings  of  the  county  court  amounted  merely  to 
an  irregularity,  and  not  to  an  absence  of  jurisdiction.  The  county 
court  judge  ought  not  to  have  done  what  he  did  if  he  had  known 
all  the  facts;  but  on  what  he  did  know  he  acted  rightly.  To 
hold  that  in  such  a  case  the  proceedings  were  a  nullity  would 
involve  that  the  trustee  and  all  the  parties  concerned  would  be 
liable  to  an  action  as  trespassers,  and  the  consequences  would  be 
such  as  to  render  it  impossible  to  carry  the  Act  into  execution. 
The  66th  section  enacts  that  every  judge  of  a  local  court  of  bank- 
ruptcy shall  have  all  the  powers  and  jurisdiction  of  a  judge  of  the 
Court  of  Chancery.  In  the'  present  case  such  a  judge  has  a  case 
brought  before  him,  apparently  within  the  Act,  and  adjudicates 
accordingly.  According  to  the  argument,  because  it  turns  out 
afterwards  that  the  bankrupt  carried  on  business  in  London  in  an 
assumed  name,  it  must  follow  that  the  parties'^proceeding  in  the 
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1873  bankruptcy  are  all  trespassers.  If  that  be  so,  no  one  would  dare  to 
Eevell  proceed  under  the  Act  at  all.  The  mistake  in  the  argument  seems 
Elake  assuming  that,  because  an  order  is  made,  which  if  all 

the  facts  were  known  ought  not  to  have  been  made,  therefore  it  fol- 
lows there  was  a  want  of  jurisdiction.  The  81st  section  expressly 
provides  that  the  consequences  I  have  pointed  out  shall  not  follow 
where  a  bankruptcy  is  annulled ;  but  this  case  would  not  be  within 
that  section,  for  it  would  not  be  necessary,  according  to  the  argu- 
ment, to  annul  the  bankruptcy,  and  so  there  would  be  no  pro- 
tection. It  would  be  contrary  to  all  reason  that  the  order  of 
adjudication  should  be  a  nullity  in  such  a  case  as  this.  It  may  be 
wrong,  and  may  be  set  aside,  but  as  long  as  it  exists  it  is  not  void. 
With  regard  to  the  question  whether  the  87th  section  applies,  that 
section  says  "the  goods  of  any  trader,"  not  the  goods  of  any 
person  who  has  been  adjudicated  bankrupt  as  a  trader.  Here  the 
goods  are  the  goods  of  a  trader,  and  it  therefore  seems  to  me  that 
the  section  applies. 

Blackburn,  J.  I  am  also  of  opinion  that  the  judgment  should 
be  affirmed.  I  will  first  consider  the  point  as  to  the  applicability 
of  the  87th  section.  The  argument  was  that  the  section  only 
applied  where  the  adjudication  was  against  the  debtor  as  a  trader. 
It  appears  to  me  that  the  question  whether  the  section  is  appli- 
cable depends  on  whether  the  bankrupt  is  de  facto  a  trader  or  not, 
and  not  on  whether  he  was  adjudicated  a  bankrupt  as  a  trader  or 
not.  Looking  to  the  whole  of  the  Act,  I  think  it  is  pretty  clear 
that  there  is  no  such  thing  as  a  petition  or  adjudication  against  a 
trader  as  a  trader.  The  scheme  of  the  Act  is  that  all  debtors  may 
be  made  bankrupt  if  liable  to  be  so.  With  respect  to  the  acts  of 
bankruptcy  there  is  a  distinction  no  doubt ;  but  still  the  effect  of 
adjudication  is  to  adjudge  a  debtor  who  has  committed  an  act  of 
bankruptcy  a  bankrupt,  without  reference,  so  far  as  the  adjudi- 
cation is  concerned,  to  whether  he  is  a  trader  or  not.  With 
respect  to  the  consequences  of  adjudication,  there  is  a  difference 
according  as  he  is  or  is  not  a  trader.  The  reputed  ownership 
clauses,  the  provisions  as  to  marriage  settlements,  the  provision  at 
present  in  question,  and  various  other  provisions,  make  a  difference 
between  traders  and  non-traders.    But  I  have  searched  the  Act  in 


VOL.  YIII.] 


TRINITY  TEEM,  XXXVI  VICT. 


543 


vain  for  anything  to  shew  that  the  fact  of  the  petition  and  adjudi-  1873 
cation  having  been  against  a  man  as  a  non-trader,  makes  any  Revell 
difference  if  he  afterwards  turns  out  to  be  a  trader  with  respect  to  cjake 
the  consequences  above  referred  to.  The  8th  section  provides 
that  proof  shall  be  given  of  the  trading,  if  necessary,  which  I  take 
to  mean  if  the  act  of  bankruptcy  is  one  peculiar  to  traders.  So 
also  with  respect  to  the  statutable  form  of  petition.  If  the  act  of 
bankruptcy  be  one  that  would  be  an  act  of  bankruptcy  in  the  case 
of  any  debtor,  there  is  no  need  to  say  anything  about  trading  ;  but 
in  the  case  of  an  act  of  bankruptcy  which  is  only  one  as  against  a 
trader,  it  is  necessary  to  prove  that  the  debtor  is  a  trader,  for 
otherwise  there  would  be  no  act  of  bankruptcy.  Accordingly  the 
note  to  the  form  directs  that,  where  necessary,  an  allegation  should 
be  added  that  the  debtor  is  a  trader.  So  also  with  respect  to  the 
form  of  the  adjudication.  It  is  not  an  adjudication  against  the 
bankrupt  as  trader  or  non-trader,  and  it  is  only  necessary  to  refer 
to  the  trading  as  having  been  proved  where  necessary,  i.e.,  when 
the  nature  of  the  act  of  bankruptcy  renders  it  necessary.  It  seems 
to  me  to  be  a  fallacy  to  suppose  that  there  is  any  difference 
between  the  petition  or  adjudication  as  against  a  trader  and  a  non- 
trader.  If  the  debtor  is  adjudged  bankrupt,  he  is  a  bankrupt 
without  reference  to  whether  he  is  a  trader  or  not.  Different  con- 
sequences follow  according  as  he  is  a  trader  or  not ;  but  the  adju- 
dication is  the  same.  It  seems  to  me  that  justice  and  expediency 
point  to  this  conclusion,  for  it  would  be  very  unreasonable  that,  if 
the  debtor  had  been  adjudged  bankrupt  as  a  non-trader,  and  it  were 
afterwards  discovered  that  he  was  a  trader,  it  should  be  necessary 
to  commence  the  proceedings  over  again.  If,  therefore,  I  am 
correct  in  my  view,  the  87th  section  applies  in  this  case,  seeing 
that  the  bankrupt  was,  in  point  of  fact,  a  trader. 

We  now  come  to  the  other  point  which  turns  on  the  59th  section. 
That  section  appears  to  me  to  be  somewhat  unfortunately  worded, 
and  if  it  were  to  be  taken  literally,  no  small  inconvenience  might 
be  caused  in  the  application  of  the  other  sections  of  the  Act  in  many 
cases.  It  happened  that,  in  the  present  case,  the  petition  was 
presented  where  the  debtor  resided,  the  parties  being  ignorant  of 
the  fact  that  he  also  carried  on  business  in  London.  Mr.  Benjamin 
did  not  press  the  suggestion  that  the  adjudication  was  procured  by 
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1873  fraud  wliicli  there  is  authority  for  contending  might  invalidate 
Eevell  any  proceeding  ;  and  for  the  proposition  that  any  legal  proceeding 
Blake  founded  on  an  untrue  statement  is  void  no  authority  was  cited, 
and  I  do  not  know  of  any.  It  was  thought  by  Brett,  J.,  in  the 
Court  below,  that  the  county  court  could  only  have  jurisdiction  if 
the  debtor  resided  within  the  district  and  did  not  reside  or  carry  on 
business  in  the  London  district.  And  it  was  argued,  that  the 
general  rule  applied  to  this  case,  which  is  applicable  to  inferior 
courts  with  a  limited  jurisdiction,  viz.  that  where  such  court 
exceeds  the  limits  of  its  jurisdiction,  the  proceedings  are  void,  and 
may  be  shewn  to  be  so  in  any  collateral  proceeding.  If  it  were  so, 
and  the  local  courts  of  bankruptcy  were  inferior  "courts,  these  con- 
sequences might  follow,  however  inconvenient  they  might  be.  I 
do  not,  however,  think  that  such  is  the  effect  of  the  Act.  By  the 
6th  subsection  of  the  80th  section,  every  court  having  original 
jurisdiction  in  bankruptcy  shall  be  deemed  to  be  the  same  court, 
and  to  have  jurisdiction  throughout  England."  The  Greenwich 
Court  had  original  jurisdiction  in  bankruptcy,  and  it  is  impossible 
to  read  this  section  except  as  meaning  that  every  local  court  of 
bankruptcy  is  to  be  considered  as  a  branch  or  portion  of  one  and 
the  same  court.  It  is  enacted  that  the  London  Court  is  to  be  a 
principal  court  of  record,  and  that  the  judge  of  every  local  court  is 
to  have  the  jurisdiction  of  the  Court  of  Chancery.  Beading  these 
sections  together,  I  can  come  to  no  other  conclusion  than  that  the 
local  courts  are  branches  of  this  principal  Court  of  record,  and  so 
must  be  treated  as  courts  of  general  jurisdiction,  and  we  cannot 
treat  a  judgment  of  one  of  them  as  a  nullity,  but  must  leave  it  to 
be  matter  of  appeal.  The  71st  section  strongly  confirms  this  view 
to  my  mind,  inasmuch  as  it  contains  very  ample  provision  for 
appeals.  What  the  consequences  of  an  appeal  might  be  in  such  a 
case  as  this  to  the  party  aggrieved  it  is  unnecessary  for  us  to  con- 
sider. The  10th  section  provides  "  that  a  copy  of  the  Gazette 
containing  the  order  of  adjudication  shall  be  conclusive  evidence 
of  the  bankrupt's  having  been  duly  adjudged  a  bankrupt."  I 
think  the  intention  was,  that  the  order  of  the  Court  of  Bankruptcy 
should  not  be  open  to  question  in  collateral  matters,  as  for  instance 
an  action  by  the  trustee  against  an  alleged  debtor  to  the  estate,  or 
criminal  proceedings  in  respect  of  any  of  the  offences  under  the 
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bankrupt  laws.    It  seems  to  me  that  if,  notwithstanding  this  1873 
general  intention,  the  effect  of  s.  59  was,  that  such  a  question  as  eevell 
the  present  might  be  brought  forward  in  any  case,  and  it  would  j^^a^j, 
be  open  to  us  to  inquire  into  it,  the  legislature  would  have  been 
guilty  of  a  most  obvious  omission.  But  if  the  county  court  were  a 
branch  of  a  superior  court,  or  a  principal  court  of  record,  as  this 
Act  calls  it,  there  is  no  reason  why  this  judgment  should  not  be 
binding  on  us  until  it  is  reversed. 

It  is  not  necessary  for  us  to  say  what  the  judge  of  the  Court  of 
Bankruptcy  would  do  in  such  a  case  on  appeal.  In  the  case  of  Be 
BucMand  (1),  he  appears  to  have  thought  that  he  had  jurisdiction 
"to  transfer  all  the  proceedings,  treating  what  had  already  taken 
place  as  valid.  And  it  is  to  be  hoped  that  he  was  right,  for  that 
would  be  the  most  convenient  course.  If  that  be  so,  the  effect  in 
this  case,  had  there  been  an  appeal,  would  have  been  merely  to 
transfer  the  proceedings,  and  the  appellant  would  not  have  gained 
his  object. 

Cleasby,  B.  I  am  of  the  same  opinion.  We  have,  it  seems  to 
me,  three  questions  to  consider :  fii'st,  whether  the  adjudication 
was  unavailable  on  account  of  the  conduct  of  the  petitioning 
oreditor  when  it  was  procured;  secondly,  whether  it  must  be 
treated  as  void  because  the  county  court  ought  not  to  have  made 
it ;  and,  thirdly,  whether  s.  87  applies,  the  bankrupt  not  having 
been  adjudicated  such  as  a  trader.  It  does  not  appear  to  me  that 
the  first  question  is  really  open  upon  the  terms  of  the  leave 
reserved.  If  this  objection  was  to  be  raised  it  ought  to  have  been 
■distinctly  taken  in  such  a  form  as  that  the  opinion  of  the  jury  on 
the  facts  with  reference  to  it  might  have  been  obtained.  On  the 
second  question  I  entertain  no  doubt  whatever.  On  turning  to  form 
10  and  rules  36,  37,  and  38,  it  will  appear  clear  that  the  matter  was 
for  the  county  court  judge  to  determine,  and  that  it  must  have  been 
brought  before  him  for  adjudication  and  adjudicated  upon.  The 
form  of  petition  states,  among  other  allegations,  that  the  debtor  does 
not  reside  or  carry  on  business  in  London.  Notice  is  to  be  given 
to  the  party  petitioned  against  that  the  petition  will  be  heard  at 
such  a  time,  and  that  if  he  intends  to  dispute  any  matter  he  must 

(1)  Law  Eep.  15  Eq.  221. 

2  U  2  2 


V. 

Blake. 


546  COUET  OF  COMMON  PLEAS.  [L.  R. 

1873      file  a  notice  with  the  registrar  and  send  a  copy  of  the  affidavit  to 
Revell  petitioning  creditor,  and  if  he  does  not  raise  any  dispute  the 

allegations  will  be  taken  to  be  proved  by  the  petition  verified  by 
affidavit.  It  therefore  appears  that  the  judge  is  to  take  all  the 
facts  before  him  into  consideration,  and  is  entitled  to  act  on  an 
affidavit  which  the  party  concerned  had  an  opportunity  of  answer- 
ing. When  we  refer  to  rules  36,  37,  and  38,  we  find  this  view  con- 
firmed, and  that  if  the  debtor  does  not  appear  the  court  may 
consider  the  allegations  of  the  petition  proved  and  proceed  to 
make  an  adjudication ;  but  if  there  be  an  application  on  the  part 
of  the  debtor  to  dispute  the  petitioning  creditor's  debt  or  any 
other  matter  essential  to  the  validity  of  the  adjudication,  then  the 
court  must  inquire  into  the  truth  as  to  the  matter  disputed,  and 
has  power  to  examine  witnesses,  and  all  other  powers  necessary  ta 
determine  such  matter.  It  is  clear  therefore,  as  it  appears  to  me^ 
without  calling  in  the  aid  of  the  72nd  and  80th  sections,  that  the 
whole  matter  was  for  the  County  Court  of  G-reenwich  to  deter- 
mine, and  that  a  wrong  decision  of  such  court  was  a  matter  of 
appeal.  The  only  other  question  is  whether  the  87th  section  is 
applicable.  I  had  some  doubt  on  the  subject  but  it  is  now  entirely 
removed.  It  does  not  seem  to  me  to  be  necessary  that  the  adjudi- 
cation should  be  against  the  debtor  in  any  particular  character.  It 
seems  to  me  that  the  section  is  applicable  by  reason  of  the  goods 
being  in  fact  those  of  a  trader  and  not  of  the  petition  or  adjudica- 
tion being  in  any  particular  form. 


QUAIN,  J.  I  am  of  the  same  opinion,  and  on  this  short  ground, 
Eeading  the  59th  and  66th  sections  of  the  Act,  and  the  6th  sub- 
section of  s.  80  together,  I  come  to  the  conclusion  that  there  is  na 
want  of  jurisdiction  in  the  present  case,  but  merely  an  irregularity 
in  the  exercise  of  it.  The  6th  subsection  of  s.  80  is  very  strong 
to  shew  this.  By  that  all  the  local  courts  are  to  be  considered  as^ 
the  same  court,  and  to  have  jurisdiction  throughout  England. 
When  the  59th  and  66th  sections  are  taken  in  conjunction  with 
this  provision  it  appears  to  me  clear  that  the  intention  is  that  all 
the  courts  are  to  be  branches  of  the  same  Court  of  Bankruptcy, 
the  business  being  divided  among  them  according  to  certain  limits 
for  the  convenience  of  business,  and  consequently  the  taking  pro- 
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€eedings  in  the  wrong  court  is  merely  a  matter  of  irregularity  1873 
which  may  be  adjusted  by  the  court  itself.    The  only  remaining  revell 
question  is  whether  s.  87  applies.     At  first  I  had  some  doubts  as  blake, 
to  this,  but  looking  to  the  terms  of  the  section  taken  in  conjunc- 
tion with  the  rest  of  the  Act,  I  am  of  opinion  that  it  is  not  essen- 
tial that  the  adjudication  should  be  against  the  debtor  as  a  trader 
except  where  the  act  of  bankruptcy  alleged  is  peculiar  to  traders. 

Akchibald,  J.  I  also  am  of  opinion  that  the  judgment  should 
be  affirmed.  I  think  the  County  Court  of  Kent  had  jurisdiction 
on  presentation  of  a  petition  containing  all  the  allegations  essen- 
tial to  an  adjudication  of  bankruptcy  to  entertain  the  petition 
^nd  inquire  into  and  determine  the  truth  of  such  allegations,  and 
that  therefore,  so  long  as  the  adjudication  stands  unreversed,  we 
cannot  treat  it  as  a  nullity.  The  10th  section  expressly  makes 
dt  conclusive.  The  only  other  question  is  as  to  the  applicability 
of  the  87th  section,  and  it  was  argued  that  the  section  only  applies 
to  the  case  of  an  adjudication  against  the  debtor  as  a  trader.  I 
have  carefully  considered  the  words  of  the  section,  and  without 
repeating  the  reasons  already  given  by  the  rest  of  the  Court,  I 
Iiave  come  to  the  conclusion  that  there  is  nothing  in  the  Act 
which  renders  it  necessary  that  the  petition  or  adjudication  should 
be  against  the  debtor  as  a  trader,  except  when  the  act  of  bank- 
ruptcy is  one  peculiar  to  traders.  That  being  so,  the  adjudication 
must  have  its  effect  as  such,  and  the  consequences  of  it  will  depend 
on  the  fact  of  the  debtor  being  a  trader  or  non-trader,  and  not  on 
"the  form  of  the  adjudication. 

Judgment  affirmed. 

Attorneys  for  plaintiff :  Broolcsbanh  &  Galland. 
Attorney  for  defendant :  Bae. 
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1873  [IN  THE  EXCHEQUER  CHAMBER.] 

June  20. 

  PEARSON  V.  THE  COMMERCIAL  UNION  ASSURANCE  COMPANY. 

Insurance  on  Ship  against  Fire— Construction  of  PoUct/ — Place  in  which  Polici^ 

attaches. 

A  fire  policy  was  effected  for  A  certain  period  of  time,  on  a  steam-sh.ip  lying  m 
the  Yictoria  Docks,  London,  with  liberty  to  go  into  dry  dock.  The  ship  was  taken 
up  the  river,  some  distance  from  the  Victoria  Docks,  to  the  nearest  available  dry 
dock ;  but  in  order  that  she  might  be  able  to  enter  the  dry  dock  it  was  necessary 
to  remove  part  of  her  paddle-wheels.  This  was  done  in  the  Yictoria  Docks.  Her 
repairs  being  completed,  she  was  taken  out  of  the  dry  dock  and  moored  in  the' 
river  at  a  place  a  few  hundred  yards  higher  up  than  the  dry  dock,  where  she 
remained  ten  days,  for  the  purpose  of  having  her  paddle-wheels  replaced  before- 
returning  to  the  Yictoria  Docks. 

Whilst  so  moored  she  was  destroyed  by  an  accidental  fire.  It  was  proved  to 
be  usual  to  remove  the  paddles  of  large  steamers  to  enable  them  to  go  into  dry 
dock,  and  that  the  time  occupied  in  the  river  in  replacing  them  in  this  case  was 
not  unusual  or  unreasonable : — 

Held  (affirming  the  decision  of  the  Court  below),  that  the  policy  only  attached 
upon  the  vessel  whilst  in  the  Yictoria  Docks,  or  in  the  dry  dock,  or  in  the  river 
for  the  purpose  of  going  to  and  returning  from  the  dry  dock,  and  not  during  her 
stay  in  the  river  for  a  different  purpose,  and  consequently  the  insurers  were  not 
responsible  for  the  loss. 

Appeal  from  tlie  decision  of  the  Court  of  Common  Pleas,  making 
absolute  a  rule  for  a  nonsuit,  reported  15  C.  B.  (N.S.)  304 ;  83  L.  J. 
(CP.)  85,  where  the  facts  are  fully  stated. 

WatMn  Williams^  Q.G.  (with  him  Lanyon),  for  the  plaintiff.  The 
policy  was  a  fire  policy,  upon  the  ship  while  lying  in  the  Victoria 
Docks,  with  liberty  to  go  into  a  dry  dock.  It  is  clear  that  the 
policy  was  intended  to  coyer  the  ship,  not  only  in  the  Victoria. 
Docks  and  the  dry  dock,  but  also  on  her  way  to  and  from  the  dry 
dock.  It  is  just  as  if  the  policy  was  on  a  voyage  for  the  distance.. 
Then  could  it  be  said  that  there  was  what  amounted  to  a  deviation  ? 
It  is  found  that  it  was  necessary,  to  enable  her  to  go  into  the  dry 
dock,  that  half  of  her  paddles  should  be  removed,  that  it  was  usual 
to  remove  the  paddles  in  such  cases,  and  that  the  delay  in  the 
•  river  after  she  had  come  out  of  the  dry  dock,  for  the  purpose  of 
replacing  them,  was  only  for  a  usual  and  reasonable  time. 
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It  is  not  merely  because  the  place  she  went  to  for  the  purpose  1873 

was  not  on  the  direct  way  from  the  dry  dock  to  the  Victoria  Peaeson 

Docks  that  there  would  be  a  deviation ;  it  might  be  reasonable  ^ojjjjeeciai 

and  proper  for  her  to  sro  there  on  the  srround  that  she  would  be  Union 

.  Assurance 
more  out  of  the  way,  or  that  the  replacing  oi  her  paddles  could  Company. 

be  more  easily  and  inexpensively  done  there. 

[Martin,  B.    This  is  not  a  question  of  deviation  at  all ;  but 

whether  the  place  where  the  vessel  was  is  within,  the  terms  of  the 

policy.] 

It  is  not  denied  that  the  policy  covers  her  eundo,  morando,  et 
redeundo.  Can  it  be  as  a  matter  of  law  that  if  she  were  moored 
for  an  hour  or  two  at  some  place  a  little  way  out  of  the  direct 
geographical  course  between  the  dry  dock  and  the  Victoria  Dock, 
and  the  loss  occurred  there,  that  this  would  not  be  covered  by  the 
policy  ?  If  it  once  becomes  a  matter  of  degree,  is  it  not  for  the 
jury  to  say  whether  she  might  not  be  fairly  considered  as  on  her 
way  from  the  dry  dock  to  the  Victoria  Dock  ?  This  delay  was,  it 
is  contended,  a  usual  incident  of  going  into  dry  dock  and  returning 
therefrom. 

[Blackbukn,  J.  There  would  seem  to  be  this  distinction  between 
an  ordinary  voyage  policy  and  a  fire  policy  of  this  sort.  That  in 
the  former  case  a  deviation  destroys  the  policy,  whereas,  in  the 
latter  case,  there  seems  no  reason  why  the  goods  should  not  be 
taken  out  of  the  place  to  which  the  policy  attaches,  and  so  cease 
for  a  time  to  be  covered,  and  then  brought  again  into  it,  when  the 
policy  would  again  attach.] 

[He  cited  Bouillon  v.  Lu^ton.  (1)] 

Benjamin,  Q.C.  (with  him  Cohen  and  Coivie),  for  the  defendants, 
was  not  called  upon. 

Kelly,  C.B.  I  am  clearly  of  opinion  that  the  judgment  shoidd 
be  affirmed.  This  is  not  the  case  of  an  insurance  on  a  voyage, 
but  an  insurance  against  fire  on  the  ship  for  a  certain  period  of 
time,  in  certain  specified  places.  It  is  an  insurance  on  the  ship 
first  of  all  in  the  Victoria  Dock,  and  it  is  clear  that  if  the  policy 
had  stopped  there,  and  the  fire  had  taken  place  while  the  vesstd 
was  moored  in  the  Thames,  for  purposes  however  usiuil,  the  policy 


(1)  15  C.  B.  (N.S.)  113  ;  33 


L.  J.  (CP.)  37. 
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Pearson    ^nay  go  into  a  dry  dock,  and  the  insurance  is  to  continue  while  she 

CoMMEEciAL  ^^T  cl^ck.    Thoso  are  the  two  places  which  are  specified 

Union  ^s  beino;  those  in  which  the  ship  is  to  be  insured  ap-ainst  fire ;  but 
Assurance  ^  .     ,     .  .  ,       .  . 

Company,    it  is  not  using  great  latitude  m  construction  to  say  that  it  is 

intended  that  the  policy  shall  attach  during  the  short  period  of 
time  which  is  necessarily  occupied  wdiile  she  is  passing,  without 
undue  delay,  from  the  Victoria  Dock  to  the  dry  dock  and  return- 
ing, and  that  the  ship  shall  be  also  insured  against  fire  in  the  place 
through  which  the  ship  must  go  on  such  passage.  That,  however, 
seems  to  me  the  utmost  extent  to  which  the  policy  can  be  carried. 
But  here  the  vessel,  instead  of  returning  direct  and  without  unneces- 
sary delay  from  the  dry  dock  to  the  Victoria  Dock,  not  only  went 
further  up  the  river  some  distance — to  which  fact  I  do  not  attach 
so  much  weight,  because  it  might  possibly  be  necessary  and  proper 
under  particular  circumstances  in  the  course  of  her  return,  as  for 
instance,  if,  the  river  being  too  much  crowded  or  blocked  up  for 
her  to  proceed  immediately,  it  were  a  more  convenient  place  for 
the  purpose  of  waiting  at  out  of  the  way  ; — not  only,  I  say,  did  she 
go  further  up  the  river,  but  instead  of  proceeding  at  once  to  return 
she  was  moored  in  the  Thames,  off  Deptford,  for  ten  days,  in  order 
to  replace  the  paddle-wheels.  If  the  parties  had  contemplated  an 
insurance  on  the  ship  in  the  Thames,  they  would  have  said  so.  It 
appears  to  me  that  we  should  be  increasing  the  risk,  and  applying 
it  to  a  place  not  within  the  terms  of  the  policy,  if  we  held  that  the 
insurance  covered  such  a  case  as  this.  It  was  urged  that  the  pur- 
pose for  which  the  vessel  was  delayed  in  the  Thames  was  a  usual 
and  reasonable  purpose.  That  may  very  well  be,  but  if  the  parties 
intended  that  the  vessel  should  be  covered  by  the  insurance  while 
moored  in  the  Thames  for  any  usual  purpose,  on  her  return  from 
the  dry  dock,  they  should  have  used  expressions  to  that  effect  in 
the  policy. 

Martin,  B.  I  am  of  the  same  opinion.  I  do  not  think  that  the 
doctrine  of  deviation  has  anything  to  do  with  this  case.  The  in- 
surance is  for  a  limited  time  on  a  vessel  in  certain  places,  and  we 
must  look  to  the  words  used  in  the  policy  to  determine  what  those 
places  are.  It  seems  to  me  that  the  ship  was  only  insured  while  in 
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the  Victoria  Dock  or  the  dry  dock,  or  on  her  way  to  and  fro  be-  1873 
tween  the  two.   I  do  not  think  that  she  was,  properly  speaking,  on  Pearson 
her  way  between  the  two  when  the  fire  occurred.  OonMERcrAL 

Uxiox 

Blackburn,  J.  I  am  of  the  same  opinion.  I  do  not  think  this  company!^ 
is  like  the  case  of  a  voyage  policy  at  all.  The  ship  was  insured 
while  in  the  Victoria  Dock  or  the  dry  dock,  and  probably  while  on 
her  way  between  the  two,  going  or  returning.  She  was,  when  lost, 
moored  in  the  Thames,  for  purposes  no  doubt  very  usual  and 
proper,  but  if  the  parties  wished  to  cover  the  risk,  while  she  was  so 
moored,  they  should  have  provided  for  it  by  appropriate  words  in 
the  policy. 

Cleasby,  B.  I  am  of  the  same  opinion.  I  do  not  think  the 
words  of  the  policy  cover  the  contingency  which  has  occurred ;  and  . 
it  is  easy  to  see  why  there  should  be  no  provision  as  to  such  con- 
tinge'ncy,  for  it  is  obvious  that  the  parties  would  not  be  likely  to 
contemplate  it,  inasmuch  as  it  is  stated  that  the  difficulty  arising 
from  the  size  of  the  paddle-wheels  was  not  discovered  till  after 
the  policy  was  effected. 


QuAiN  and  Archibald,  JJ.,  concurred. 

Judgment  affirmed. 

Attorney  for  plaintiff:  Cotterill. 

Attorneys  for  defendants  :  Thomas  &  HoIIams. 
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1873  CATOR  AND  Othees  v.  THE  GREAT  WESTERN  INSURANCE  COMPANY 
July  7.  OF  NEW  YORK. 

Marine  Insurance — Sea  Damage  to  Part  of  Goods  insured — Consequent 
JDepreciation  in  Value  of  Remainder. 

A  policy  of  marine  insurance  was  expressed  to  be  "on  1711  packages  teas,, 
valued  at  the  sum  insured,  viz.,  $31,000,"  and  contained  a  special  warranty  in 
the  following  terms,  viz.,  *'  warranted  hy  the  assured  free  from  damage  or  injury 
from  dampness,  change  of  flavour,  or  being  spotted,  discoloured,  musty  or  mouldy, 
except  caused  by  actual  contact  of  sea-water  with  the  articles  damaged  occasioned 
by  sea  perils.  In  case  of  partial  loss  by  sea  damage  to  dry  goods,  cutlery,  or 
other  hardware,  the  loss  shall  be  ascertained  by  a  separation  and  sale  of  the  por- 
tion only  of  the  contents  of  the  packages  so  damaged,  and  not  otherwise,  and  the 
same  practice  shall  obtain  as  to  all  other  merchandizes  so  far  as  practicable." 

The  ship  met  with  bad  weather  and  shipped  large  quantities  of  sea- water,  by 
contact  with  which  449  packages  of  the  tea  insured  were  greatly  injured. 

When  teas  are  sold  they  are  usually  sold  in  the  order  of  the  consecutive  num- 
bers 'marked  on  the  packages,'  and  if  the  numbers  be  broken  by  some  being 
omitted,  or  if  some  of  the  chests  be  marked  as  damaged,  a  suspicion  is  created 
that  the  other  packages  may  be  damaged,  and  they  do  not  command  such  high 
prices  as  if  none  of  the  shipment  had  been  damaged.  In  consequence  of  this  the 
remaining  1262  packages,  which  had  not  been  in  contact  with  sea-water,  sold  for 
less  than  they  would  otherwise  have  fetched : — 

Held,  that  the  assured  could  only  recover  in  respect  of  the  damage  occasioned 
to  the  packages  which  had  been  actually  in  contact  with  sea-water,  and  not  in 
respect  of  the  loss  occasioned  by  injury  to  the  reputation  of  the  remainder  :  and, 
semUe,  that  the  effect  would  have  been  the  same  even  in  the  absence  of  the 
special  warranty. 

Declaration.  1st  count.  Upon  a  policy  of  marine  insurance 
effected  by  the  plaintiffs  with  the  defendants  upon  1711  packages 
of  tea,  averring  that  the  goods  insured  were  damaged  by  the 
perils  insured  against,  but  that  the  defendants  would  not  pay 
the  amount  of  the  loss.    2.  Money  counts. 

Plea,  payment  into  Court  of  660Z. 

Keplication :  Damages  ultra. 

Issue. 

The  trial  tookl  place  before  Bovill,  C.J.,  at  the  sittings  in 
London  after  Trinity  Term,  1872.  The  facts  as  preyed  at  the 
trial  sufiSciently  appear  from  the  judgment.  The  verdict  was 
entered  for  the  defendants,  leave  being  reserved  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  themselves  for  an  amount  to  be  after- 
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wards  ascertained  by  arbitration,  on  the  ground  that  the  plaintiffs  1873 

did  sustain  damage  beyond  the  amount  paid  into  Court  by  reason  cItob 

of  depreciation  and  injury  to  the  whole  parcel  of  tea  by  actual  Q^^^^p 

contact  of  part  of  the  tea  with  sea-water,  and  that  on  the  true  Westeen- 

construction  of  the  policy  the  plaintiffs  were  entitled  to  recover  of 

damages,  the  Court  to  draw  inferences  of  fact.  "^^^"^  York. 
A  rule  nisi  had  been  obtained  accordingly,  against  which 

Jan.  22,  23.  (7.  Bussell,  Q.C.,  Benjamin^  Q,C.,  and  Cohen, 
shewed  cause.  Admitting  that  the  insurance  must  be  treated  as 
one  insurance  made  upon  the  parcel  of  teas  as  a  whole,  not  as  a 
separate  insurance  on  each  parcel,  the  question  is  whether  the  un- 
derwriters are  bound  to  pay  for  depreciation  in  value  of  the  part 
undamaged  by  sea-water  by  reason  of  the  damage  done  by  sea- 
water  to  the  other  part.  It  is  submitted  that  the  underwriters  are 
expressly  exempted  from  liability  to  bear  loss  so  occasioned  by  the 
terms  of  the  policy.  The  damage  insured  against  is  restricted  to 
damage  arising  from  actual  contact  of  sea- water. 

[Bkett,  J.  But  if  the  whole  parcel  of  teas  is  to  be  regarded  as 
an  entirety,  is  not  this  a  damage  occasioned  by  actual  contact  with 
sea-water  ?] 

The  words  are  "  actual  contact  of  sea- water"  not  with  the  sub- 
ject-matter of  insurance,  but  with  the  articles  damaged. 

[Brett,  J.  What  do  the  words  "  articles  damaged  "  mean ; 
the  individual  packages  or  the  whole  subject-matter  of  insurance 
as  damaged  by  the  damage  done  to  part  ?] 

It  is  clearly  not  meant  to  include  mere  damage  to  the  reputation 
of  part  of  the  teas.  The  clause  was  intended  to  obviate  the  effect 
of  the  decision  in  Montoya  v.  London  Assurance  Co.  (1) ;  see 
1  Parsons  on  Marine  Insurance,  p.  546,  and  cases  there  cited,  as  to 
the  meaning  and  effect  of  such  a  clause.  The  clause  as  to  separa-  / 
tion  of  packages  in  the  case  of  dry  goods,  &c.,  though  not  directly 
applicable,  has  an  important  indirect  bearing  on  the  meaning  of 
the  clause  as  to  actual  contact  witli  sea-water.  If  it  were  intended 
the  packages  should  be  divided  if  divisible,  a  fortiori  it  could  not 
have  been  intended  that  where  the  subject-matter  of  insurance  was 
in  separate  packages  it  should  be  treated  as  one  and  indivisible. 

(1)  G  Ex.  451 ;  20  L.  J.  (Ex.)  1254. 
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1873      Secondly,  it  may  be  contended  that  for  the  present  purpose  this 


Oator      is  ^^^^        entire  insurance  on  the  whole  number  of  packages, 
but  an  insurance  on  each  separately.    When  several  things  are 


V. 

Geeat 


New  York. 


Western  insured  the  fact  that  the  valuation  is  of  all  together,  does  not 
Insurance  Co.  .  .  r>    n  i    i       t       i  •        i    •  i 

OF        make  it  an  insurance  oi  all  as  a  whole,  the  things  being  by 

nature  distinct  and  separate.    It  is  not  like  an  insurance  on  grain 

in  bulk :  Benecke,  p.  474 ;  Arnould,  2nd  ed.  p.  830 ;  Stevens, 

pp.  155,  158. 

[Beett,  J.  Is  not  the  case  of  Balli  v.  Janson  (1)  a  distinct 
authority  against  this  contention  ?] 

That  case  was  decided  with  reference  to  the  effect  of  the  memo- 
randum. It  is  submitted  that  different  considerations  apply  to  the 
present  question.  Admitting  that  the  doctrine  of  Balli  v.  Janson  (1) 
and  Entwisle  v.  Ellis  (2)  applies  for  the  purposes  of  the  memo- 
randum, and  that  for  such  purposes  the  insurance  is  one  and  not  a 
separate  insurance  on  each  package,  it  does  not  follow  that  the 
subject-matter  of  insurance  is  one  and  indivisible,  so  that  damage 
to  a  part  is  damage  to  the  whole.  Some  articles  are  by  nature 
divisible  and  some  are  not.  This  is  not  like  a,  machine  consisting 
of  various  parts,  and  damage  to  a  part  of  which  may  destroy  the 
value  of  the  whole.  It  is  submitted  that,  apart  from  the  special 
clause  in  this  policy,  and  treating  the  policy  as  an  ordinary  Lloyd's 
policy,  the  damage  could  not  be  recoverable  because  it  is  not  a 
damage  proximately  occasioned  by  perils  of  the  sea.  The  damage 
occasioned  by  the  perils  of  the  sea  to  the  subject-matter  of  insurance 
must  be  estimated  by  looking  at  the  damage  occasioned  by  sea- 
water  to  the  part  damaged.  The  damage  to  the  rest  is  not  sea 
damage  at  all ;  it  is  damage  occasioned  by  another  element  alto- 
gether, viz.  a  mere  prejudice  or  opinion,  reasonable  or  unreason- 
able, in  the  mind  of  the  trade. 

[They  also  cited  Bosetto  v.  Gurney  (3),  and  Thomjpson  v. 
Hooper.  (4)] 

Sir  J.  B.  KarslaJce,  Q.G.,  and  Wathin  Williams,  supported  the  rule. 
The  clause  of  the  policy  relied  on  by  the  defendants  does  not  apply. 

(1)  6  E.  &  B.  422;  25  L.  J.  (Q.B.)  (3)  11  0.  B.  176;  20  L.  J.  (CP.) 
300.  257. 

(2)  2  H.  &  N.  549  ;  27  L.  J.  (Ex.)  (4)  1  E.  B.  &  E.  1038  ;  27  L.  J. 
105.  (Q.B.)441. 


VOL.  VIII.] 


TEINITY  TEEM,  XXXVI  VIGT. 


555 


It  is  confined  to  such  a  case  as  that  of  Montoya  v.  London  Assur-  1873 

ance  Co,  (1),  and  was  intended  to  meet  a  case  where  damage  is  Cator 

really  caused  to  one  article  by  its  proximity  to  another  rendered  q^eat 

putrid  or  damas-ed  by  the  sea.    So  far  as  the  present  question  is  Western 

-,    T         -,.       .     -,  -,.  Ti  T  InsuranceOo. 

concerned  the  policy  is  the  same  as  an  ordmary  Lloyd  s  policy.  of 

It  is  clear  from  Balli  v.  Janson  (2)  that  this  is  one  entire  insur-  "^^^^  ^on^, 

ance  of  the  whole  of  these  teas.     It  is  likewise  clear  as  a  fact 

that  the  whole  package  has,  commercially  speaking,  been  damaged 

by  the  effect  of  perils  of  the  sea.    If  it  were  sold  as  a  whole  it 

would  be  worth  so  much  less  as  a  whole  by  reason  of  the  damage. 

The  parcel  was  physically  divisible,  but  commercially  it  was  not 

divisible  for  the  purpose  of  the  damage,  for  the  fact  of  the  damage 

to  part  necessarily  affected  the  value  of  the  rest. 

[Brett,  J.  If  the  different  packages  had  been  separately  valued, 
could  the  assured  have  recovered  in  respect  of  the  consequential 
damage  to  the  packages  that  were  untouched  ?] 

In  that  case  there  would  be  a  distinct  independent  insurance  on 
each  package.  This  is  not  the  case  here,  nor  is  it  like  the  case  of 
an  assortment  of  goods  of  different  kinds  included  in  one  insurance, 
when,  in  considering  the  amount  of  a  partial  loss,  each  species  of 
goods  must  be  considered  separately,  and  where  the  loss  of  one 
article  may  occasion  the  failure  of  the  speculation  quite  indepen- 
dently of  sea  damage :  see  Benecke,  p.  437,  et  seq. ;  Arnould, 
2nd  ed.  p.  989.  Here  there  is  an  insurance  of  one  species  of  goods 
of  such  a  nature  that  if  part  is  damaged  by  actual  contact  of  sea- 
water,  the  rest  is  necessarily  damaged  in  a  commercial  point  of 
view.  It  may  be  compared  to  a  set  of  volumes  of  reports  ;  if  one 
is  damaged  by  actual  contact  with  sea- water  it  lessens  the  value  of 
the  whole  set.  If  damage  by  sea~vvater  was  not  the  cause  of  the 
depreciation  in  value  of  the  remainder  of  the  tea,  what  was  the 
cause  ?    It  is  not  alleged  that  there  was  any  other  cause. 

[BoviLL,  C.J.  The  cause  is  a  prejudice  reasonable  or  unreason- 
able in  the  minds  of  commercial  men.] 

If  there  be  a  prejudice  necessarily  created  in  the  minds  of  all 
commercial  men,  is  not  this  commeirially  speaking  a  loss?  Tea  is 
an  article  of  so  peculiar  and  delicate  a  nature  that  it  is  practically 
impossible  to  calculate  the  exact  amount  of  the  damage  in  such 
(1)  6  Ex.  451.  (2)  G  E.  &  P.  422. 
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1873      cases,  and  consequently  the  value  of  the  whole  is  depreciated. 

Catoe      Further,  it  is  contended  that  there  having  been  a  fall  in  the 

Great     i^^rket  value  of  tea  between  the  arrival  of  the  ship  and  the  sale  of 

Western  the  tea,  the  proper  mode  of  calculating  the  loss  on  the  damaged 
Insurance  Co.  .        .        ^        .  i..  pii-i 

OF       tea  was  by  comparing  the  value  oi  tea  at  the  time  oi  the  ships 

Nevy  York.  ^-^q  value  at  the  time  of  the  sale,  because  the  delay 

in  selling  was  itself  a  direct  consequence  of  the  teas  arriving  in 
a  damaged  condition.  If  so,  the  amount  paid  into  Court  is 
insufficient. 

[They  also  cited  Lewis  v.  Buclcer  (1) ;  Duff  v.  McKenzie  (2) ; 
Wilkinson  v.  Hyde.  (3)  ] 

Cur.  adv.  vult. 

July  7.  The  judgment  of  the  Court  (Bovill,  C.J.,  and  Keating 
and  Brett,  JJ.)  was  delivered  by 

BoviLL,  C.J.  The  policy  in  this  case  was  "  on  1711  packages 
teas,"  by  the  Eurydice,  at  and  from  New  York  to  London,  valued 
at  the  sum  insured,  viz.  $31,000,  and  after  enumerating  the  usual 
perils  covered  by  the  insurance,  contained  the  words  "and  all 
other  losses  and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  said  goods  and  merchandizes, 
or  any  part  thereof,  occasioned  by  sea  perils."  There  was  a 
special  warranty  in  the  following  terms : — "  Warranted  by  the 
assured  free  from  damage  or  injury  from  dampness,  change  of 
flavour,  or  being  spotted,  discoloured,  musty,  or  mouldy,  excep 
caused  hy  actual  contact  of  sea  water  with  the  articles  damaged, 
occasioned  hy  sea  perils.  In  case  of  partial  loss  by  sea  damage  to 
dry  goods,  cutlery,  or  other  hardware,  the  loss  shall  be  ascertained 
by  a  separation  and  sale  of  the  portion  only  of  the  contents  of  the 
'packages  so  damaged,  and  not  otherwise ;  and  the  same  practice  shall 
obtain  as  to  all  other  merchandize,  as  far  as  jpracticaUeJ' 

The  term  "  dry  goods,"  it  was  agreed  on  the  argument,  would 
not  include  or  apply  to  tea. 

There  were  also  special  warranties  against  partial  loss  or  par- 
ticular average  under  5  per  cent.,  and  other  special  warranties 
against  average  as  to  different  goods,  unless  general  or  over  a 

(1)  2  Burr.  1167, 1171.  (2)  3  0.  B.  (KS.)  16  ;  26  L.  J.  (C.R)  313. 

(3)  3  C.  B.  (N.S.)  30;  27  L.  J.  (CP.)  116. 
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certain  rate  per  cent. ;  and  then  came  the  following  clauses :  "  On  1873 
risks  from  China,  each  ten  packages  of  silk  or  other  dry  goods  in  Oator~ 
the  order  of  invoice  subject  to  separate  average.    Each  interest  of  Q^-^^rj, 
$5000  insured  value,  or  less,  subject  to  separate  average.    If  over  Western 
$5000  value,  each  of  the  following  kinds  of  teas,  imperial  gun-  op 
powder,  hyson  skin,  young  hyson,  and  black  teas,  and  each  $5000,  "^^^  ^^^^ 
value  thereof  in  the  order  of  invoice,  subject  to  separate  average ; 
and  the  different  excesses  over  $5000  subject  to  average  if  the 
damage  amount  to  $250." 

The  declaration  averred  that  the  goods  were  damaged,  injured, 
and  lost  by  the  perils  insured  against. 

This  tea  formed  a  portion  only  of  the  cargo  of  the  Eurydice, 
which  was  loaded  as  a  general  ship. 

In  the  course  of  the  voyage  the  vessel  met  with  bad  weather, 
and  shipped  large  quantities  of  sea- water,  by  which  various  portions 
of  the  cargo  were  damaged,  and  amongst  others  449  packages  of 
this  tea,  which  were  stowed  in  different  parts  of  the  ship,  were 
greatly  injured  by  contact  with  sea-water ;  the  remainder  of  the 
teas,  viz.  1262  packages,  arrived  in  a  perfectly  sound  and  good 
conditioii,  and  uninjured,  except  by  the  injury  to  their  reputation 
from  having  formed  part  of  a  shipment  of  which  449  packages  had 
been  damaged  by  sea-water.  The  full  amount  of  the  damage  to 
the  449  packages  was  paid  into  Court. 

The  shipment  consisted  of  several  different  kinds  of  tea,  each  of 
which  was  distinguished  as  a  chop  of  a  certain  name  and  mark ; 
and  all  the  chests  were  numbered  consecutively.  There  were 
altogether  ten  different  chops,  and  which  at  the  sale  were  divided 
into  thirty-five  breaks.  The  449  packages  that  were  damaged  by 
sea-water  were  portions  of  different  chops,  and  formed  parts  of  the 
series  of  consecutive  numbers  on  the  chests. 

When  teas  are  sold,  they  are  usually  sold  in  the  order  of  the 
consecutive  numbers  marked  on  the  packages ;  and,  if  the  num- 
bers be  broken  by  some  beiijg  omitted,  or  if  some  of  the  chests  are 
marked  as  damaged,  a  suspicion  is  created  that  the  other  packages 
may  be  affected,  and  those  other  packages,  though  perfectly  sound 
and  uninjured,  do  not  realise  so  high  prices  as  they  would  have 
done  if  none  of  the  packages  had  been  damaged. 

In  the  present  instance,  the  teas  were  sold  in  the  usual  way ; 
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1873      but,  in  consequence  of  the  suspicion  created  by  the  damage  to  so 

Catob     large  a  number  as  449  packages,  and  the  prejudice  arising  from 

Great     ^^^^  circumstance  to  the  rest  of  the  teas,  the  1262  sound  chests 

Western  did  not  fetch  SO  much  as  they  would  have  done  if  the  449  had  not 
Insurance  Co.  ,  i 

OP       been  damaged  by  sea- water ;  and  the  difterence  m  price  upon  the 

New  York.  ^262  sound  chests  from  this  cause  amounted  to  a  very  considerable 

sum,  which  was  to  be  settled  by  an  arbitrator,  if  necessary.  The 

plaintiffs  sought  to  recover  this  sum  as  a  loss  which  was  caused  by 

the  perils  insured  against,  and  contended  that  the  whole  shipment 

was  to  be  considered  and  treated  as  one  entire  subject-matter. 

The  defendants,  on  the  other  hand,  contended  that  they  were 
liable  only  for  such  of  the  packages,  viz.  the  449,  as  were  in  fact 
damaged  by  sea  perils ;  that,  for  the  purpose  of  ascertaining  such 
damage,  the  packages  must  be  considered  as  divisible ;  and  that 
injury  to  the  reputation  of  the  teas  from  suspicion  only,  when  the 
teas  were  in  fact  sound  and  had  not  been  injured,  was  not  a  matter 
covered  by  the  policy. 

There  were  other  questions  raised  at  the  trial,  but  which  from 
the  findings  of  the  jury  have  now  become  immaterial.  The  Court 
were  to  draw  such  inferences  of  fact  as  the  jury  should  have  drawn. 

The  case  was  argued  very  elaborately,  and  with  considerable 
ability  :  but  the  plaintiffs  failed  to  produce  any  authority  to  shew 
that  goods  which  arrived  perfectly  sound  and  uninjured  could  be 
deemed  to  be  damaged  or  injured  by  sea  perils.  The  strongest  case 
in  their  favour  was  Montoya  v.  Boyal  Exchange  Insurance  Co.  (1), 
where  hides  and  tobacco  having  been  insured,  and  shipped  in  the 
same  vessel,  which  sustained  damage,  the  sea-water  had  affected 
the  hides,  and  caused  them  to  ferment  and  decompose,  and  the 
stench  which  was  thus  created  had  affected  the  flavour  and  conse- 
quently the  value  of  the  tobacco.  In  that  case,  the  tobacco  itself 
was  actually  injured;  and  the  only  question  was  whether  the 
injury  arose  proximately  from  the  sea-water  ;  and  it  was  held  that 
it  did,  and  that  the  underwriters  were  therefore  liable  for  the 
actual  damage  to  the  tobacco.  But  the  present  case  seems  to  us 
to  be  distinguishable,  on  the  ground  that  here  there  was  no  damage 
whatever  to  the  1262  packages  of  tea,  which  arrived  perfectly  sound 
and  untouched,  and  altogether  unaffected  by  the  sea-water. 

(1)  6  Ex.  451 ;  20  L.  J.  (Ex.)  254. 
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The  insurance  is  against  damage  to  tlie  goods,  and  not  against  1873 

loss  to  the  assured  otherwise  than  by  reason  of  damage  to  the  Catoe 

goods  themselves.    The  plaintiffs,  however,  contended  that  the  qreat 

whole  1711  packages  must  be  treated  as  one  indivisible  and  entire  Western 

,  .  ,  1  11  .1    •  1        •    I  ^  IkstjkanceCo. 

subject-matter,  so  that  a  damage  by  the  penis  insured  agamst  to  of 

any  part  of  them  would  be  an  injury  to  the  whole,  if  it  affected  "^^^  ^obk. 
the  value  of  the  whole.  It  seems  to  us  that  this  contention  is  not 
borne  out.  A  shipment  of  this  kind  is  not  like  an  entire  article, 
such  as  a  machine,  where,  one  part  being  injured  or  destroyed  by 
sea  perils,  the  machine  itself  becomes  changed  in  character  and 
value,  and  comparatively  useless.  The  underwriters  insure  against 
damage  to  the  goods  by  the  perils  insured  against ;  but  they  do 
not,  in  our  opinion,  insure  against  damage  by  prejudice  or  sus- 
picion, though  such  prejudice  or  suspicion  be  reasonable  and  be 
general  in  fact  in  business,  when  there  is  no  damage  in  fact  to  the 
goods  themselves ;  and,  if  this  policy  were  to  be  so  construed,  it 
would  make  them  insurers,  not  only  against  direct  damage  to  the 
goods  insured,  but  against  damage  to  other  goods  in  the  same  ship 
affecting  the  credit  and  thereby  the  value  of  the  goods  insured, 
and  would  create  indirect  and  collateral  and  consequential  lia- 
bilities from  suspicion  and  prejudice,  which  it  would  be  almost 
impossible  for  the  underwriters  to  estimate  in  fixing  a  premium 
proportionate  to  the  risk. 

In  Duff  V.  Mackenzie  (1),  it  was  held  that,  under  a  policy  oii 
"  master's  effects  valued  at  lOOZ.,  free  from  all  average,"  the  insu- 
rance must  be  treated  as  divisible,  and  that  the  master  might 
recover  for  a  total  loss  of  part  of  his  effects,  although  the  whole 
were  included  under  the  general  term  "  effects."  So,  in  Wilkinson 
V.  Hyde  (2),  where  the  insurance  was  for  ^'  240?.  on  (/oods  so  valued, 
against  total  loss  only,"  the  goods  were  considered  as  divisible,  and 
the  assured  was  held  entitled  to  recover  for  a  total  loss  of  part  of 
the  goods. 

The  case  of  Ealli  v.  Janson.  (3)  was  much  relied  upon  by  the 
defendants :  but  the  decision  there  turned  entirely  upon  the  terms 
and  effect  of  the  warranty  in  the  memorandum  against  average 

(1)  3  C.  B.  (N.S.)  IG;  2G  L.  J.        (2)  3  C.  B.  (N.S.)  30;  '21  L.  J. 
(CP.)  313.  (C.r.)  110. 

(3)  6  E.  &  B.  422 ;  25  L.  J.  (Q.K)  300. 
Vol.  VIII.  2  X  2 
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1873      unless  general;  and  it  was  held  that  the  memorandum  was 


Catoh     intended  to  include  the  whole  of  the  particular  species  of  goods, 

Great  whether  shipped  in  bulk  or  in  packages ;  that  decision 

Westeen    (Joes  not,  in  our  opinion,  2;overn  the  present  case. 
InsueanceCo.  .  ,        .  ,  ,  , 

OP  The  msurance  here  is  on  1711  packages  valued  at  one  sum; 

New  Yoek.  ^^^^  ^^^-^  package  had  been  separately  enumerated,  it  would 
scarcely  have  made  them  more  distinct.  Even  if  they  had  beeu 
insured  simply  as  "tea,"  or  as  "goods,"  if  they  were  in  fact  con- 
tained in  separate  packages,  we  should  still  have  thought  that,  for 
the  purpose  of  calculating  or  ascertaining  the  extent  of  the  sea 
damage,  they  would  be  divisible,  and  that  the  plaintiffs  could  have 
recovered  only  in  respect  of  the  damage  done  to  those  packages 
which  were  actually  damaged  by  sea  perils. 

The  special  terms  of  the  present  policy,  however,  seem  to  us  to 
be  still  more  favourable  for  the  underwriters  than  the  terms  of  an 
ordinary  policy.  It  expressly  excludes  direct  actual  damage  or 
injury  from  dampness  or  change  of  flavour,  &c.,  except  caused  by 
actual  contact  of  sea  water  with  the  article  damaged,  occasioned  by 
sea  perils  ;  and  it  could  scarcely,  therefore,  have  been  intended 
that  the  underwriters  should  be  liable  for  what  was  not  actual 
damage,  but  mere  suspicion,  and  so  indirectly  an  injury,  not  to 
the  goods,  but  to  the  pecuniary  interests  of  the  assured.  After 
providing  that,  in  case  of  partial  loss  by  sea  damage  to  dry  goods 
(which  does  not  include  tea),  cutlery,  or  other  hardware,  the  loss 
shall  be  ascertained  by  a  separation  and  sale  of  the  portion  only  of 
the  contents  of  the  packages  so  damaged,  and  not  otherwise,  the 
policy  goes  on  to  provide  that  the  same  practice  shall  obtain  as  to 
" all  other  merchandize  as  far  as  ^racticaUe"  These  last  terms 
would,  in  our  opinion,  include  the  tea  in  question,  and  tend 
strongly  to  shew  the  intention  was  that  the  subject-matter  of  the 
insurance  was  not  to  be  treated  as  entire  and  indivisible.  It  might 
well  be  contended  that  the  language  of  the  policy  would  seem  to 
indicate  that,  not  only  each  package  was  to  be  treated  separately,, 
but  that  even  the  contents  of  each  package  might  be  separated  so 
as  to  confine  the  loss  to  the  exact  portions  of  tea  that  were 
actually  damaged  by  sea  perils.  The  defendants,  however,  have 
not  relied  upon  this  last  construction  of  the  warranty,  but  have 
paid  into  Court  the  full  loss  upon  the  449  packages,  without 
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attempting  to  separate  the  contents  of  each  of  these  packages.  1873 


The  special  average  warranties,  at  different  rates,  on  different  kinds  Catoe 

of  goods,  and  the  differences  of  classification  and  average  in  this  qre^t 

policy  seem  also  to  shew  that  it  was  never  intended  that  the  1711  ^  Westekn 

.......       Insurance  Co. 

packages  should  be  treated  as  one  entire  and  indivisible  subject-  of 

matter  of  insurance;  and,  if  not,  then  there  is  no  practicable 

division  of  the  packages,  except  by  treating  each  package  as  a 

separate  article. 

The  whole  shipment  consisted  of  several  different  kinds  or  chops 
of  tea ;  and,  could  it  have  been  successfully  contended  that,  if  only 
half  the  chests  in  any  particular  chop  had  been  damaged  or  lost, 
and  the  consecutive  numbers  of  the  chests  in  that  chop  thereby 
interfered  with,  each  chop  could  be  considered  as  a  separate  sub- 
ject-matter of  insurance,  and  that  the  plaintiffs  could  have  reco- 
vered for  the  injury  to  the  reputation  and  consequent  loss  in  price 
of  the  rest  of  the  chests  in  that  chop  ?  Or,  suppose  the  policy  had 
been  on  1711  packages  of  tea  at  one  valuation  "  by  ship  or  ships," 
and  part  had  come  in  one  vessel  and  part  in  another,  could  it  have 
been  said  that  sea  damage  to  the  packages  in  one  ship,  whereby 
the  continuity  of  the  numbers  was  destroyed,  was  an  injury  to  the 
packages  in  another  ship,  which  sustained  no  damage  ?  and  yet 
there  would  be  an  injury  by  suspicion  and  to  the  reputation  of  the 
teas  by  the  numbers  not  being  consecutive,  and  caused  remotely 
3|  by  sea  perils. 

If  such  a  claim  as  this  could  be  supported,  it  might  next  be  con- 
tended that  the  underwriters  would  be  responsible  if  the  reputa- 
tion and  value  of  sound  teas  were  affected  by  serious  damage  to  the 
ship,  or  to  other  persons'  goods  in  the  same  ship  which  were 
damaged  by  sea  water,  or  for  the  loss  of  markets  by  delay  through 
the  perils  of  navigation. 

It  appears  to  us  that  the  underwriters  insure  against  actual 
damage,  and  do  not  in  any  sense  guarantee  that  the  goods  shall 
arrive  free  from  suspicion  of  damage.  In  like  manner,  a  ship- 
owner was  held  to  guarantee  only  the  fitness  of  liis  vessel  for  a 
icargo  of  tea,  but  not  that  the  ship  should  be  free  from  suspicion  of 
[unfitness  for  such  a  cargo :  see  Towse  v.  Henderson.  (1) 

Each  package  of  this  shipment  was  separate,  and  in  fact  as 
(1)  4  Ex.  800 ;  19  L.  J.  (Ex.)  1G3. 
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1873      distinct  and  separate  from  the  others  as  if  it  had  contained  a  dif- 

Catoe     ferent  article, — each  might  and  would  he  suhjected  to  different 

Great     ^isl^s  according  to  its  position  and  stowage  in  the  vessel;  and. 

Western  where  the  packages  are  severable,  they  ou2:ht  to  be  severed.  As 
Insurance  Co.  „  ^        *    ^  •      .        i  i  i 

OF       far  as  we  are  aware,  the  practice  in  such  cases  has  been  to  separate 

New  York.  ^-^^  gound  packages  of  goods  from  those  which  are  damaged,  and 

to  allow  the  claim  for  damage  upon  those  only  which  are  actually 

damaged  by  the  sea  perils.    That  practice  is  supported  by  the 

passages  which  were  cited  from  Mr.  Arnould's  valuable  work  on 

Insurance,  3rd  ed.  p.  836,  and  the  authorities  to  which  he  refers  ; 

and  Mr.  Stevens,  in  his  book  upon  Averages,  at  pp.  157,  158. 

clearly  considered  that  a  consequential  loss  upon  goods  which 

arrived  sound,  by  reason  of  the  breaking  of  an  assortment,  was  not  ;i 

a  loss  for  which  underwriters  were  responsible,  there  being  ncji 

actual  damage  done  to  the  goods  themselves.    In  our  opinion  thai  j 

is  the  correct  view  of  the  law.        -     ^  I 

A  further  point  was  raised  by  Mr.  Williams  at  the  close  of  the 
case,  as  to  the  fall  in  the  market-price  after  the  arrival  of  the 
vessel  and  the  valuation  of  the  damaged  teas,  and  before  the  actual 
sale  of  them.  But  the  underwriters  have  nothing  to  do  with  the 
mode  or  time  of  sale,  and  are  not  responsible  for  a  fall  in  the 
market-prices:  their  liability  depends  on  the  value  of  the  goods 
upon  arrival ;  and^  the  defendants  have  paid  into  Court  the  full 
amount  for  which  they  are  liable  upon  that  footing. 

Upon  the  true  construction  of  the  policy,  we  think  the  plaintiffs 
are  entitled  to  recover  only  in  respect  of  the  449  packages  which 
were  actually  damaged ;  and,  as  the  amount  of  that  damage  has 
been  paid  into  court,  our  judgment  is  in  favour  of  the  defendants. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiffs  :  Thomas  &  Hollams. 
Attorneys  for  defendants:  Field,  Boscoe,  Field,  Francis,  <& 
Osbaldiston. 
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BURNS  V.  POULSOM.  1873 

Master  and  Servant— LiaUUty  of  Master  for  Negligence  of  his  Servant — Scope  '^^^^ 

of  Employraent. 

A  stevedore  employed  to  ship  iron  rails  had  a  foreman  whose  duty  it  was 
«(assisted  by  labourers)  to  carry  the  rails  from  the  quay  to  the  ship  after  the  car- 
man had  brought  them  to  the  quay  and  unloaded  them  there.  The  carman  not 
unloading  the  rails  to  the  foreman's  satisfaction,  the  latter  got  into  the  cart  and 
tthrew  out  some  of  them  so  negligently  that  one  fell  upon  and  injured  the  plain- 
tiff, who  was  passing  by  : — 

Held,  (per  Grove  and  Denman,  JJ.,  Brett,  J.,  dissenting),  that  there  was  evi- 
dence for  the  jury  that  the  foreman  was  acting  within  the  scope  of  his  employ- 
ment, so  as  to  render  the  stevedore  responsible  for  his  acts. 

Action  against  the  defendant  for  an  injury  to  the  plaintiff 
through  the  negligence  of  the  defendant's  servant.  At  the  trial 
before  the  assessor  of  the  Court  of  Passage,  Liverpool,  the  following 
-evidence  was  given : — 

The  plaintiff  stated  that  he  was  in  the  employ  of  Messrs.  Davis 

Co.,  and  was  engaged  at  the  Huskisson  Branch  Dock,  where 
some  carts  were  being  unloaded ;  that  LawTcnce  Malone,  the 
foreman  of  the  defendant  (who  was  a  stevedore  employed  with  a 
gang  of  men  to  put  certain  iron  rails  on  board  a  ship  in  the  dock), 
threw  an  iron  rail  off  the  cart  without  giving  any  warning,  and 
struck  and  injured  the  plaintiff. 

Felix  Brocksop,  who  described  himself  as  outside  warehouseman 
to  Davis  &  Co.,  said  that  he  saw  Malone  unloading  the  cart, 
turning  off  the  iron ;  that  Malone  gave  no  warning ;  that  the  iron 
was  thrown  over  the  wheel,  as  was  usually  done ;  that  the  iron  was 
placed  on  trucks  for  the  purpose  of  being  conveyed  alongside  the 
ship ;  and  that  there  was  sujQ&cient  room  (about  8  feet)  to  pass 
between  some  bacon  which  was  lying  there  and  the  cart.  On 
cross-examination,  this  witness  said, — "Poulsom  is  a  stevedore. 
He  receives  the  iron  rails  after  they  are  thrown  out  of  the  cart  on 
to  the  ground,  and  takes  them  to  the  ship.  It  was  a  cart  of  a 
-carrier  named  Wood.  There  is  a  passage  outside  the  shed.  "  On 
I  re-examination  he  said  that,  as  a  practice,  people  did  not  go  out- 
jfiide  the  shed. 
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1873  James  Gradle,  a  carter,  said :  I  saw  Wood's  carter  unloading^ 
BuKNs  i^'on.  Malone  threw  the  iron  out  of  the  waggon.  No  warning 
PouLsoM  given."    On  cross-examination,  he  said :    It  takes  two  or 

three  men  to  shove  the  iron  off.    Many  people  are  lamed  in 
unloading  iron.    Edward  Strongfellow  was  the'carter." 

Edward  Strongfellow  said  :  "  I  was  the  carter.  I  was  carrying 
the  iron.  Pouisom  was  stevedore.  There  was  a  man  to  count  the 
rails.  I  was  putting  them  down  on  the  off  side  near  the  vessel, 
when  Malone  told  me  to  put  them  on  the  other  side ;  and,  when  I 
would  not  do  so,  he  got  into  the  cart  and  threw  the  iron  out  which 
did  the  injury.  Malone  is  Poulsom's  servant.  He  got  into  the 
cart,  and  threw  the  iron  out  himself."  On  cross-examination, 
Strongfellow  said  :  "  It  is  our  duty  to  put  the  rails  down  out  of  the 
cart  on  the  ground,  and  then  the  stevedore  takes  them  to  the  • 
ship." 

A  surgeon  described  the  injury  which  the  plaintiff  had  sus- 
tained. 

It  was  objected  on  the  part  of  the  defendant  that  he  was  not 
under  the  circumstances  liable  for  the  misconduct  of  his  servant, 
Malone.  The  learned  judge  thereupon  nonsuited  the  plaintiff, 
giving  him  leave  to  move  this  Court  to  enter  a  verdict  (by  consent) 
for  80?.,  if  the  Court  should  think  fit. 

A  rule  nisi  having  been  obtained. 

May  3.  Gully  shewed  cause.  Malone,  in  throwing  the  iron  out 
of  the  cart,  w^as  not  acting  within  the  scope  of  his  employment. 
His  duty  commenced  only  when  the  iron  rails  had  been  placed  on 
the  ground ;  and,  in  anything  done  by  him  beyond  taking  them 
,  from  the  ground  to  the  ship,  and  there  stowing  them,  he  was  a 
,  mere  volunteer.  A  master  is  not  responsible  for  acts  done  by  his 
servant  which  do  not  fall  within  the  ordinary  scope  of  his  authority. 
It  is  only  for  the  negligent  exercise  by  the  servant  of  his  duty  to 
his  master  that  the  latter  is  liable. 

[Grove,  J.  Where  the  act  is  closely  connected  with  the  employ- 
ment, must  it  not  be  a  question  for  the  jury  ?  Can  we  say  that 
this  act  of  Malone  was  so  wholly  unconnected  with  the  scope  of 
his  employment  that  it  could  not  have  been  his  duty  to  help  the 
carter  to  unload  the  iron  ?] 
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The  only  question  of  fact  for  the  jury  was  whether  or  not  Malone  1873 
had  been  guilty  of  culpable  negligence.  Bubns 

[Denman,  J.,  referred  to  Whatman  v.  Pearson  (1)  and  Storey  v.  -pQ^^^oisi 
Ashton.  (2)] 

[The  following  cases  were  cited, — Lim]ous  v.  London  General 
Omnibus  Co.  (3),  Seymour  y.  Greenwood  (4),  and  Page  v.  Defries.  (5)] 

Crom])ton,  in  support  of  the  rule.  The  plaintiff  is  entitled  to  a 
verdict,  if  there  was  any  evidence  which  could  properly  have  been 
submitted  to  the  jury  that  Malone  was  acting  within  the  scope  of 
his  employment ;  and  that  question  ought  to  have  been  left  to 
them.  [The  following  cases  were  cited, — Poulton  v.  London  and 
South  Western  Bailway  Co.  (6),  Barwiclc  v.  English  Joint  Stock 
Bank  (7),  The  Thetis  (8),  Bayley  v.  Manchester,  Sheffield,  and 
Lincolnshire  Bailway  Co.  (9)] 

,  [Denman,  J.  Is  it  not  a  question  of  fact  whether  this  was  any- 
thing more  than  a  slight  deviation  from  the  strict  line  of  Malone's 
duty  ?  I  think  it  was  held  by  the  Court  of  Queen's  Bench  in  a 
recent  case  of  Woolley  v.  Curling  (10)  that  the  question  whether  or 
not  an  act  was  within  the  scope  of  the  servant's  authority  ought  to 
be  submitted  to  the  jury.] 

Cur.  adv.  vuU, 

The  judges  differing  iu  opinion,  the  following  judgments  were 
delivered : 

Denman,  J.  In  this  case,  which  was  tried  before  the  judge  of 
the  Passage  Court  at  Liverpool,  who  nonsuited  the  plaintiff,  a  rule 
was  obtained  to  set  aside  that  nonsuit,  and  to  enter  a  verdict  for 
the  plaintiff  for  30^.  damages,  if  this  Court  should  think  fit. 

It  was  assumed,  upon  the  argument  of  the  rule,  by  the  counsel 
on  both  sides,  and  I  think  we  are  also  bound  to  assume,  that  this 
reservation  means  that  the  plaintiff  is  to  be  entitled  to  the  verdict 
for  30?.  if  this  Court  should  be  of  opinion  that  there  was  evidence 

(1)  Law  Rep.  3  C.  P.  422.  (6)  Law  liep.  2  Q.  13.  53L 

(2)  Law  Rep.  4  Q.  B.  476.  (7)  Law  Rep.  2  Ex.  250. 

(3)  1H.&C.526;  32  L.  J.  (Ex.)  31.        (8)  Law  Rep.  2  A.  &  E.  3G5. 

'  (4)  7  n.  &  N.  355;  30  L.  J.  (Ex.)        (0)  Law  Rep.  7  C.  P.  415;  iu  error, 
189.  Law  Rep.  8  C.  P.  148. 

(5)  7  B.  &  S.  137.  (10)  Not  roporte.l. 
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1873  upon  which  the  jury  might  not  unreasonably  have  found  for  the 
Burns  plaintiff.  I  am  of  opinion  that  there  was  such  evidence. 
^ouLsoM  -^^^  material  facts  proved  at  the  trial  were  as  follows  : — The 
defendant  was  a  stevedore  who  was  employed  to  ship  some  iron 
rails  which  were  to  go  by  a  ship  lying  in  the  Huskisson  Dock  at 
Liverpool.  He  had  a  foreman  named  Malone,  who  on  the  day 
in  question  was  acting  for  him  at  the  dock.  The  iron  rails 
were  being  unloaded  from  a  cart  which  belonged  to  one  Wood, 
and  was  standing  at  a  small  distance  from  the  ship  on  board  of 
which  the  rails  were  in  course  of  being  loaded.  The  carter,  in 
unloading  the  rails,  was  putting  them  down  on  one  side  of  the  cart, 
when  Malone, — for  what  purpose  is  not  stated,  but,  I  think  it  may 
be  inferred,  in  order  to  assist  his  own  operations  in  some  way, — 
told  him  to  put  them  on  the  other  side,  and,  upon  his  refusal,  got 
into  the  cart  and  threw  out  some  rails,  one  of  which  injured  the 
plaintiff,  a  passer  by. 

The  only  evidence  in  relation  to  Poulsom's  or  Malone's  duty  in 
respect  of  the  iron  rails  in  question  was  as  follows : — The  second 
witness,  a  warehouseman  in  the  service  of  the  plaintiff's  employers, 
on  his  cross-examination,  said:  *^Poulsom|is  a  stevedore.  He 
receives  the  iron  rails  after  they  are  thrown  out  of  the  cart  on  to 
the  ground,  and  takes  them  to  the  ship."  The  carter  on  his  cross- 
examination  ^said : — "  It  is  our  duty  to  put  the  rails  down  out  of 
the  cart  on  the  ground ;  and  then  the  stevedore  takes  them  to 
the  ship." 

It  was  contended  for  the  defendant  that,  upon  these  facts,  there 
was  no  evidence  upon  which  a  jury  could  have  found  a  verdict  for 
the  plaintiff :  and  upon  this  ground  the  learned  judge  nonsuited 
the  plaintiff. 

The  contention  before  us  on  the  part  of  the  defendant  was,  that, 
inasmuch  as  the  duty  of  the  stevedore  did  not  commence,  in 
relation  to  any  particular  portion  of  the  rails  in  question,  until 
they  were  on  the  ground,  it  was  impossible  to  hold  the  defendant 
liable  for  the  act  of  Malone  in  throwing  the  rail  in  question  from 
the  cart ;  that  that  act  could  not  be  within  the  scope  of  his  employ- 
ment or  duty,  being  an  act  done  at  a  period  antecedent  to  that  at 
which  his  duty  in  relation  to  the  iron  commenced,  and  at  a  place 
where  he  had  no  business  to  be  meddling  with  it  at  all. 
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In  my  opinion,  this  contention  of  the  defendant  proceeds  upon  1873 
too  narrow  a  view  of  the  duty  or  employment  of  Malone ;  and  I  Burn8~ 
think  that  the  cases  applicable  to  the  subject  establish  that,  even  poxj^som. 
though  in  the  ordinary  course  of  his  employment,  it  would  not 
be  a  part  of  Malone's  duty  to  assist  in  moving  the  rails  from  the 
cart,  it  was  still  a  question  for  the  jury,  and  not  for  the  judge, 
whether  in  this  particular  case  he  was  acting  within  the  scope  of 
his  employment 

It  cannot,  I  think,  be  contended  in  this  case  that  the  judge  or 
jury  were  bound  to  hold  that  Malone  was  acting  for  any  purpose 
of  his  own,  as  distinguished  from  his  master's  service,  as  was  the 
case  in  Storey  v.  Ashton  (1),  where  the  carman  through  whose 
negligence  the  plaintiff  was  injured  had  been  induced  by  a  clerk 
of  the  defendants  to  drive  him  in  a  wrong  direction,  after  business 
hours,  on  business  of  the  clerk's ;  nor^  as  it  appears  to  me,  if  it  v:as 
a  question  for  the  jury,  would  it  be  unreasonable  for  them  to  have 
found  that  he  was  acting  within  the  scope  of  his  employment, 
inasmuch  as  they  might  not  unreasonably  have  thought  that  the 
act  was  one  done  for  his  master's  benefit,  and  with  a  zealous  desire 
to  expedite  the  work,  and,  for  aught  I  know,  in  a  manner  proper 
and  even  usual  under  the  circumstances  for  a  person  employed  as 
Malone  was  at  the  time. 

In  Joel  V.  Morison  (2), — which,  though  a  nisi  prius  case,  is  cited 
with  approval  in  many  other  cases  decided  by  the  Courts, — 
Parke,  B.,  says :  "  The  master  is  only  liable  where  the  servant  is 
acting  in  the  course  of  his  employment :"  but  he  immediately 
adds  :  "  If  he  was  going  out  of  his  way,  against  his  master's  implied 
commands,  when  driving  on  his  master's  business,  he  will  make  his 
master  liable."  And  earlier  in  the  same  summing-up  the  learned 
Baron  says :  If  the  servant,  being  on  his  master's  business,  took 
a  detour  to  call  upon  a  friend,  the  master  will  be  responsible." 
And  this  view  of  the  law  is  entirely  in  accordance  witli  the  judg- 
ments in  Whatman  v.  Pearson  (3),  cited  for  the  plaintiff,  wliich 
indeed  is  a  stronger  case,  inasmucli  as  there  the  servant  acted  in 
violation  of  his  instructions. 

No  doubt,  cases  may  be  put  in  which  a  servant  may  so  conduct 

(1)  Law  Kcp.  4  Q.  B.  47G.  C2)  G  C.  &  P.  501. 

(3)  Law  Rep.  3  C.  T.  122. 
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1873  himself,  about  goods  of  his  master  with  which  he  is  dealiog  as 
Burns  servant,  as  to  make  it  clear  that  the  master  is  not  responsible  for 
PouLsoM.  negligence  in  the  course  of  such  conduct.  Storey  v.  Ashton  (1), 
mentioned  above,  and  Mitchell  v.  Crassweller  (2),  were  such  cases. 
But,  can  it  be  said  that,  in  the  present  case,  it  would  have  been 
unreasonable  for  a  jury  to  find  that  the  act  of  the  foreman  in 
getting  into  the  cart  and  throwing  the  iron  down  was  an  act  bona 
fide  and  not  unreasonably  done  in  the  zealous  discharge  of  his 
duty  to  his  master,  in  the  course  of  the  business  he  was  employed 
upon  ?  And,  if  they  were  of  that  opinion,  might  they  not  also 
properly  find  that  he  was  acting  within  the  scope  of  his  employ- 
ment ?  I  think  they  might,  and  therefore  that  this  nonsuit  wa&  * 
wrong,  and  that,  by  virtue  of  the  understanding  at  the  trial,  the 
rule  should  be  made  absolute  to  enter  the  verdict  for  SOL 

My  Brother  Grove  agrees  with  me  that  in  this  case  there 
was  evidence  for  the  jury,  and  that  the  nonsuit  was  therefore 
wrong. 

Beett,  J.  In  this  case  the  plaintiff  sued  the  defendant  for 
injuries  alleged  to  have  been  caused  by  the  defendant's  servant. 
The  cause  was  tried  before  the  judge  of  the  Passage  Court  at 
Liverpool  and  a  jury.  The  plaintiff  in  his  evidence  stated  that  he 
was  in  the  employ  of  Messrs.  Davis  &  Co. ;  that  he  was  at  work 
for  them  at  the  Huskisson  Dock ;  that  one  Malone,  the  defendant's 
foreman,  threw  an  iron  rail  off  a  cart,  which  struck  and  crushed 
him,  the  plaintiff.  Malone,  he  said,  was  ordering  the  truck  men  to 
take  the  iron  from  the  cart  to  the  ship.  Felix  Brocksop,  being 
examined,  said  that  he  was  outside  warehouseman  to  Davis  &  Co. ; 
that  he  saw  Malone  unloading  the  cart,  and  saw  him  throw  the 
iron  off  the  cart. ; !  Being  cross-examined,  he  said  that  the  defend- 
ant is  a  stevedore ;  that  he,  as  such,  receives  the  iron  rails  after  they 
are  thrown  out  of  the  cart  on  to  the  ground,  and  takes  them  to  the 
ship.  The  cart  was  the  cart  of  one  Wood,  a  carrier.  James 
Gradle  stated  that  he  -saw  Wood's  carter  unloading  iron,  and  saw 
Malone  throw  the  iron  out  of  the  cart.  Edward  Strongfellow  said 
that  he  was  Wood's  carter ;  that  he  was  carrying  the  iron  rails ; 
that  he  was  putting  them  down  on  the  off  side  of  the  cart,  when 

(1)  Law  Eep.  4  Q.  B.  476.  :  (2)  13  C.  B.  237  ;  22  L.  J.  (CP.)  100. 
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Malone  told  him  to  put  them  on  the  other  side ;  and  that,  when  he  1873 
would  not  do  so,  Malone  got  into  the  cart  and  threw  the  iron  out.  buen; 
Being  cross-examined,  he  said :  "  It  is  our  duty  to  put  the  rails  pq^^sc 
down  out  of  the  cart  on  the  ground,  and  then  the  stevedore  takes  them 
to  the  ship.'' 

Upon  this  evidence,  the  learned  judge  nonsuited  the  plaintiff, 
giving  him  leave  to  move  this  Court  to  enter  a  verdict  for  the 
plaintiff,  by  consent,  for  30Z.,  if  the  Court  should  think  fit.  A 
rule  having  been  obtained  according  to  the  leave  reserved,  the 
case  was  argued  before  my  Brothers  Grove  and  Denman  and 
myself. 

The  question  was  stated  in  argument  on  both  sides  to  be,  whether 
there  was  evidence  that  Malone  was  acting  within  the  scope  of  his 
authority.  If  there  was,  it  was  admitted  by  the  defendant's  counsel 
that  the  judgment  should  be  for  the  plaintiff.  If  there  was  not, 
it  was  admitted  by  the  plaintiff's  counsel  that  the  judgment  should 
be  for  the  defendant. 

The  arguments  raise  the  question,  what  is  the  proper  application 
in  point  of  law  in  this  case  of  the  phrase  or  doctrine  "  that  the 
servant  must  be  acting  within  the  scope  of  his  authority."  Some 
cases  have  raised  the  question  whether  the  servant  in  what  he  did 
"was  intending  to  act  for  his  master  or  for  purposes  of  his  own. 
That  does  not  seem  to  me  to  be  the  point  in  this  case.  Malone 
may  be  considered  to  have  been  intending  to  act  in  performance 
of  the  duty  delegated  to  him.  In  this  case  the  question  is  whether 
the  time  had  arrived  or  the  circumstances  had  arisen  for  doing 
anything  which  the  servant  was  employed  to  do.  Had  his  em- 
ployment commenced  ?  "  The  question,"  says  Lush,  J.,  in  Storey 
V.  Ashton  (1),  "  in  all  such  cases  is,  whether  the  servant  was  doing 
that  which  the  master  employed  him  to  do."  "  Where  the  ser- 
vant, instead  of  doing  that  which  he  is  employed  to  do,  does  some- 
thing which  he  is  not  employed  to  do  at  all,  the  master  cannot  be 
said  to  do  it  by  his  servant :"  per  Maule,  J.,  in  Mitchell  v.  Crass- 
weller.  (2)  "  It  is  not  sufficient  that  tlie  act  should  be  done  with 
intent  to  benefit  or  intent  to  serve  the  master.    It  must  be  some- 


(1)  Law  Rep.  4  Q.  B.  at  p.  480. 
(2)  13  C.  B.  237,  247  ;  22  L.  J.  (CP.)  100. 
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1873  thing  done  in  doing  what  the  master  has  employed  the  servant  to 
do :"  per  Blackburn,  J.,  in  Limjpus  v.  London  General  Omnibus 
Co.  (1)  In  Whatman  v.  Pearson  (2),  the  servant  was  held  to  be 
acting  in  the  course  of  his  employment,  because  he  was  employed 
to  manage  the  horse  and  cart  during  the  day:  per  Byles,  J.  (3) 

Now,  in  the  present  case,  Brocksop,  who  was  the  warehouseman 
of  Davis  &  Co.,  the  shippers  of  the  iron  rails,  stated  that  the  de- 
fendant's employment  was  to  receive  the  rails  after  they  were 
thrown  out  of  the  cart  on  to  the  ground,  and  take  them  to  the  ship. 
It  was,  therefore,  obviously  the  business  of  Davis  &  Co*,  by  their 
own  servants  or  some  other  agent  of  theirs,  to  carry  the  rails  to 
the  quay  and  place  them  on  it,  i.e.  on  to  the  ground  there,  for  the 
defendant  to  carry  them  thence  into  the  ship  and  there  stow  them. 
And  it  is  obvious  that  Davis  &  Co.  employed  Wood,  a  master 
carter,  to  carry  the  rails  to  the  quay  and  deliver  them  there. 
Strongfellow,  who  was  Wood's  carter,  stated,  "  It  is  our  duty  to  put 
the  rails  down  out  of  the  cart  on  the  ground,  and  then  the  stevedore 
taJces  them  to  the  ship"  The  joint  employers  of  Wood  and  the 
defendant,  therefore,  limit  the  commencement  of  the  defendant's 
employment  to  a  time  after  the  rails  were  on  the  ground.  And 
the  person  employed  on  the  previous  and  antecedent  operation, 
viz.  that  of  carrying  the  rails  from  the  warehouse  and  delivering 
them  out  of  the  cart  on  to  the  quay,  equally  limits  the  commence- 
ment of  the  defendant's  employment  to  the  time  after  the  rails  are 
on  the  ground. 

Now,  what  the  defendant  was  employed  to  do,  what  he  might 
according  to  that  employment  have  done  himself,  he  employed 
Malone  to  do.  He  employed  Malone  to  carry  the  iron  rails,  after 
they  were  on  the  ground  at  the  quay,  thence  into  the  ship,  and  there 
stow  them.  For  anything  done  by  Malone  in  carrying  or  stowing 
the  rails,  or  anything  done  by  Malone  with  the  rails  after  they 
were  on  the  ground,  with  intent  to  carry  out  his  orders  to  take 
them  into  the  ship  and  stow  them  there,  the  defendant  would  have 
been  liable.  But  it  seems  to  me  that  the  defendant  had  not  em- 
ployed Malone  to  do  anything  with  regard  to  the  rails  before  they 


(1)  1  H.  &  0.  526 ;  32  L.  J.  (Ex.) 

31 


(2)  Law  Eep.  3  C.  P.  422. 

(3)  Law  Eep.  3  C.  P.  at  p.  425. 
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were  on  the  ground.    The  defendant  himself  was  not  employed  to  1873 
do  anything  with  the  rails  before  they  were  on  the  ground.    Any-  Bvuvs 
thing  voluntarily  done  by  Malone,  therefore,  before  the  rails  were  pq^^j^qi 
on  the  ground,  though  done  with  intent  to  serve  the  defendant,  was 
not  a  thing  done  which  the  defendant  had  employed  Malone  to  do. 
The  evidence  which  described  and  limited  the  employment  of  the 
defendant  and  of  Malone  was  given  on  behalf  of  the  plaintiff,  and 
there  was  no  evidence  to  vary  or  render  doubtful  the  limitation  of 
the  commencement  of  that  employment.    There  was  no  question 
which  the  jury  would  have  been  entitled  to  entertain  about  it.  The 
judge  was,  in  my  opinion,  bound  to  say  that  what  was  done  by 
Malone  was  done  before  his  employment  by  the  defendant  was 
called  into  play,  that  is  to  say,  it  was  a  thing  which  the  defendant 
had  not  employed  Malone  to  do. 

I  am  of  opinion,  therefore,  that  the  learned  judge  was  right  in 
nonsuiting  the  plaintiff,  and  that  this  rule  ought  to  be  discharged. 

The  majority  of  the  Court,  however,  being  of  a  different  opinion, 
the  rule  will  be  made  absolute  to  set  aside  the  nonsuit  and  enter  a 
verdict  for  the  plaintiff  for  30Z.,  the  damages  agreed  upon  at  the 
trial. 

Bute  absolute. 

Attorneys  for  plaintiff :  Torr,  Janeway,  &  Co.,  for  Edwin  HuglieSy 
LivevpooL 

Attorney  for  defendant :  S,  G.  H.  Sadler,  for  T.  T.  Bellringer, 
Liverpool. 
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1873  JACKSON  V,  THE  UNION  MAEINE  INSUEANCE  COMPANY, 

July  15.  LIMITED. 

Marine  Insurance — Loss  of  Freiglit — Right  of  Charterer  to  throw  up  Charterjparty 
where  Vessel  disahled. 

The  plaintiff,  on  the  9th  of  November,  1871,  effected  an  insurance  "on  char- 
tered freight  valued  at  2900Z.  at  and  from  Liverpool  to  Newport  in  tow,  whilst 
there,  and  thence  to  San  Francisco,"  &c.  The  ship  left  Liverpool  on  the  2nd  of 
January,  1872,  and  on  the  4th,  before  arriving  at  Newport,  took  the  rocks  in 
Carnarvon  Bay.  She  was  got  off  much  damaged,  and  returned'to  Liverpool  on 
the  12th  of  April,  where  she  was  sold  under  circumstances  which  the  Court  held 
not  to  be  justifiable  ;  there  being  no  satisfactory  evidence  of  a  constructive  total 
loss.  She  was  repaired  by  the  purchase!',  and  was  still  under  repair  at  the  time 
of  the  trial,  the  16th  of  April,  1872. 

By  the  charterparty  the  vessel  was  to  proceed  with  all  convenient  speed 
(dangers  and  accidents  of  navigation  excepted)  from  Liverpool  to  Newport,  and 
there  load  a  cargo  of  iron  rails  for  San  Francisco.  After  the  vessel  took  the  rocks, 
and  before  she  was  got  off,  viz.  on  the  15th  of  February,  the  charterers  threw  up 
the  charter,  a.nd  on  the  following  day  they  hired  another  ship  to  carry  the  rails 
(which  were  wanted  for  the  construction  of  a  railway)  to  San  Francisco.  The 
plaintiffs  sued  the  underwriters  for  a  loss  of  the  chartered  freight.  The  jury 
found  that  the  time  necessary  for  getting  the  ship  off  and  repairing  her  was  so 
long  as  to  make  it  unreasonable  for  the  charterers  to  supply  the  agreed  cargo  at 
the  end  of  such  time,  and  so  long  as  to  put  an  end  in  a  commercial  sense  to  the 
commercial  speculation  entered  upon  by  the  ship-owner  and  the  charterers : — 

Held^  by  Keating  and  Brett,  JJ.,  that  the  charterers  were  absolved  from  load- 
ing the  vessel,  and  that  the  ship-owner  therefore  might  recover  for  the  loss  of 
freight. 

Held,  contrk,  per  Bovill,  C.J.,  that  the  charterers  were  not  entitled  to  throw  up 
the  charter,  and  that  consequently  the  plaintiff  could  not  recover  against  the 
underwriters,  and  that  the  findings  of  the  jury  were  immaterial. 

These  were  actions  upon  two  policies  of  insurance,  the  one  on 
thirty-four  sixty-fourths  of  the  ship  Spirit  of  the  Dawn,  valued  at 
8000Z.,  the  other  on  chartered  freight,  valued  at  2900?.,  to  be 
earned  by  that  vessel  on  a  voyage  from  Newport  to  San  Francisco. 
In  the  action  upon  the  policy  on  ship,  the  defendants  paid  1200Z. 
into  Court ;  in  the  action  upon  the  policy  on  freight,  they  denied 
that  there  was  any  loss  by  a  peril  insured  against. 

Both  causes  were  tried  together  before  Brett,  J.,  at  the  Liver- 
pool Summer  Assizes,  1872,  Evidence  was  given  that  the  ship 
before  reaching  Newport  got  upon  the  rocks  in  Carnarvon  Bay 
and  was  after  considerable  delay  got  off  much  damaged.  Evi- 
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dence  was  also  given  as  to  the  amount  of  repair  which  would  be  1873 


required  to  make  the  ship  seaworthy,  and  of  her  value  when  re-  Jackson 
paired,  and  also  of  the  probable  time  which  would  be  consumed  xJni'on 
in  repairing  her.    It  was  further  proved  that  the  vessel  had  been  j^^^^^^^q^ 
chartered  by  Messrs.  Kathbone  &  Co.  to  carry  rails  which  were 
wanted  for  the  construction  of  a  railway  at  San  Francisco ;  and 
that,  time  being  of  importance  to  the  charterers,  they  immediately 
on  being  made  aware  of  the  disaster  to  the  ship  hired  another  to 
take  out  the  rails. 

The  learned  judge  left  it  [to  the  jury  to  say, — first,  whether 
there  was  a  constructive  total  loss  of  the  ship,-— secondly,  whether 
the  time  necessary  for  getting  the  ship  off  the  rocks  and  repairing 
her  so  as  to  be  a  cargo-carrying  ship  was  so  long  as  to  make 
it  unreasonable  for  the  charterers  to  supply  the  agreed  cargo  at 
the  end  of  such  time, — thirdly,  whether  such  time  was  so  long  as 
•to  put  an  end  in  a  commercial  sense  to  the  commercial  speculation 
entered  upon  by  i;he  ship-owner  and  the  charterers.  The  jury 
answered  all  these  questions  in  the  affirmative. 

The  learned  judge,  being  of  opinion  that  there  was  no  evidence 
of  a  constructive  total  loss  of  the  ship,  and  no  evidence  of  a  loss 
of  freight  by  the  perils  insured  against,  directed  a  verdict  to  be 
entered  for  the  defendants,  subject  to  leave  reserved  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  him  on  both  or  either  of 
the  policies. 

A  rule  nisi  was  accordingly  obtained  in  the  following  Michael- 
mas Term  to  enter  a  verdict  for  the  plaintiff,  on  the  grounds  that 
the  learned  judge  was  wrong  in  holding  that  there  was  no  evi- 
dence of  a  total  loss  of  freight,  that  the  plaintiff  was  under  the 
circumstances  entitled  to  insist  upon  the  fulfilment  of  the  charter- 
party,  that  the  reasonableness  of  the  delay  was  not  a  question  for 
the  jury,  and  that  the  reasonable  time  allowed  to  the  ship-owner 
was  the  time  required  for  getting  the  vessel  off  the  rocks  and 
repairing  her  ;  or  for  a  new  trial  on  the  gi'ound  of  misdirection  in 
those  respects, — the  defendants  to  be  at  liberty,  in  shewing  cause 
against  the  rule,  to  argue  that  the  findings  of  the  jiuy  upon  tlie 
questions  submitted  to  them  were  against  the  weight  of  evidence ; 
and  the  Court  to  have  power  to  refer  any  question  to  an  average- 
stater,  and  to  enter  the  verdict  in  accordance  with  his  adjustment. 
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1873  Cause  was  shewn  against  this  rule  in  Hilary  Term,  1873,  by 


Jackson     C,  Bussell,  Q.C.,  and  Benjamin,  Q.O.,  for  the  defendants;  and 
Union     -^^^^j  Q-^-f        GuUy,  for  the  plaintiff,  were  heard  in  support  of 

Marine    ij^^  ^ule.    The  Court  took  time  to  consider. 
Insueance  Co. 

The  facts  which  were  proved  at  the  trial,  and  the  arguments 
which  were  urged  and  the  authorities  cited  upon  the  hearing  are 
fully  set  out  in  the  respective  judgments. 

Cur.  adv.  vuU. 

July  15.  There  being  a  difference  of  opinion,  the  judgments  of 
the  Court  (Bovill,  C.J.,  and  Keating  and  Brett,  JJ.)  were  de- 
livered by 

Bovill,  C.J.  The  Court  not  being  unanimous,  I  have  to  deliver 
the  judgment  of  my  Brother  Brett,  whose  absence  on  Circuit  has 
prevented  his  attendance  here  to-day,  and  to  state  that  my  Brother 
Keating,  who  is  also  on  Circuit,  concurs  in  that  judgment. 


Brett,  J.  Two  actions  were  brought  on  two  policies  of  insu- 
rance effected  by  the  plaintiff  with  the  defendants,  the  first  being 
on  the  ship  Spirit  of  the  Dawn,  of  which  the  plaintiff  was  owner,, 
and  the  second  on  chartered  freight  to  be  earned  by  the  same 
ship. 

At  the  trial  before  me  at  the  Summer  Assizes  held  at  Liverpool 
in  1872,  on  which  occasion  both  actions  were  tried  together,  it  was 
proved  that  the  plaintiff,  on  the  22nd  of  Kovember,  1871,  entered 
into  a  charterparty  with  Messrs.  Eathbone  &  Co.,  by  which  the 
ship  Spirit  of  the  Dawn  wSiS  to  proceed  with  all  convenient  speed 
from  Liverpool  to  Newport,  and  there  ship  a  cargo  of  iron  rails 
(railway  iron)  for  San  Francisco,  ordinary  perils  excepted,  and  the 
freight  payable  on  right  delivery  of  the  cargo,  &c. 

On  the  9th  of  December,  1871,  the  plaintiff,  through  his  agents, 
effected  with  the  defendants  the  freight  policy  sued  on,  beiug  "  on 
chartered  freight  valued  at  2900?.,  at  and  from  Liverpool  to 
Newport  in  tow,  while  there,  and  thence  to  San  Francisco,  &c." 
On  the  12th  of  December,  1871,  the  policy  on  ship  was  effected 
for  the  same  voyage  on  thirty-four  64ths  of  ship,  valued  at 
8000?. 
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After  some  complaints  from  the  charterers  as  to  delay,  the  ship  1873 


sailed  in  tow  from  Liverpool  on  the  2nd  of  January,  1872.  On  the  jacksox 

4th  of  January,  1872,  the  ship,  which  was  an  iron  ship,  before  Union 

arrivinof  at  Newport,  took  the  rocks  in  Carnarvon  Bay.    By  ^  Marine 

°  r     J  .    ^  .  Insurance  Co. 

authority  of  the  plaintiff  and  the  defendants.  Captain  Chisholm,  of 

the  Salvage  Association,  proceeded  to  endeavour  to  extricate  and 

save  the  ship.    She  was  got  into  a  place  of  comparative  safety  on 

the  rocks  on  the  18  th  of  February,  1872,  and  was  got  off  the  rocks 

and  into  Holyhead  between  the  21st  and  24th  of  March,  and  was 

by  consent  of  the  plaintiff  and  the  defendants  taken  back  to 

Liverpool,  still  in  charge  of  the  Salvage  Association,  on  the  12th 

of  April,  1872.    The  salvage  charges  for  rescuing  the  ship  and 

bringing  her  to  Liverpool  were  4208/.    Upon  survey,  the  estimated 

<iost  of  repairs  was  3650Z.    Due  notice  of  abandonment  was  given 

on  both  policies,  but  not  accepted.    The  ship  was  thereupon  sold 

to  a  Mr.  Wilson,  who  proceeded  to  repair  her.    The  ship  was  still 

cinder  repair  at  the  time  of  the  trial,  which  was  the  16th  of  August, 

1872. 

On  the  16th  of  February,  1872,  Messrs.  Eathbone  &  Co.  chartered, 
without  the  consent  of  the  plaintiff,  another  ship,  by  which  they 
forwarded  the  rails  to  San  Francisco.  The  rails  were  wanted  there 
for  the  construction  of  a  railway. 

Upon  this  evidence,  and  some  other  as  to  the  value  of  the  ship 
when  repaired,  I  left  it  to  the  jury  to  say, — first,  whether  there 
was  a  constructive  total  loss  of  the  ship, — secondly,  whether  the 
time  necessary  for  getting  the  ship  off  and  repairing  her  so  as  to 
be  a  cargo-carrying  ship  was  so  long  as  to  make  it  unreasonable 
for  the  charterers  to  supply  the  agreed  cargo  at  the  end  of  such 
time, — thirdly,  whether  such  time  was  so  long  as  to  put  an  end  in 
a  commercial  sense  to  the  commercial  speculation  entered  upon  by 
the  ship-owner  and  the  charterers.  The  jury  answered  all  these 
questions  in  the  affirmative.  I,  upon  the  view  that  there  was  no 
evidence,  according  to  the  figures,  of  a  constructive  total  loss  of  the 
ship,  and  no  evidence  of  a  loss  of  freight  by  the  perils  insured 
against,  because  the  ship-owner  had  a  right  to  repair  his  ship, 
however  long  it  might  take,  and  insist  after  its  repair  on  the 
delivery  of  the  agreed  imperishable  cargo  so  as  to  enable  him  to 
earn  the  chartered  freight,  directed  the  verdict  to  be  entered  for 
Vol.  VITI.  2  Y  2 
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1873      the  defendants,  reserving  leave  to  the  plaintiff  to  move  to  enter 
Jackson    ^  verdict  on  either  or  both  of  the  policies. 

Union  Butt  moved  accordingly  and  obtained  a  rule  nisi  in  Michael- 

^  Makine^  naas  Term,  1872 ;  it  being  agreed  that,  upon  shewing  cause  against 
'  such  rule,  the  defendants  should  be  at  liberty  to  argue,  as  against 
the  application  to  enter  the  verdict  for  the  plaintiff,  that  the 
findings  of  the  jury  on  all  or  any  of  the  questions  left  to  them 
were  against  the  weight  of  evidence.  This  rule  was  argued  before 
us  in  Hilary  Term  of  the  present  year. 

It  was  determined  in  the  course  of  the  argument  that  the  verdict 
as  to  the  total  loss  of  the  ship  was  unsatisfactory;  and  by  the 
agreement  of  the  counsel  that  part  of  the  case  is  to  be  referred 
as  an  average  loss. 

In  the  action  on  the  policy  on  freight,  it  was  argued  for  the 
defendants  that,  unless  there  was  a  total  loss  of  ship,  either  actual 
or  constructive,  there  could  be  no  loss  of  freight  by  perils  of  the 
sea ;  that  the  plaintiff,  the  ship-owner,  in  the  case  of  damage  to 
the  ship,  however  great,  where  such  damage  was  not  caused  by  any 
default  of  his  own,  had  a  legal  right  under  such  a  charterparty  as 
the  present  to  repair  his  ship  with  reasonable  diligence,  and  to 
tender  her  ^when  repaired,  however  long  a  period  of  time  such 
repairs  might  take,  to  the  cliarterer,  and  to  insist  on  the  loading  of 
the  agreed  cargo,  if  the  cargo  was  of  such  a  nature  as  to  be  able  to 
be  carried  at  the  end  of  such  period  on  the  agreed  voyage  so  as  to 
earn  freight.  If  the  ship-owner,  it  was  argued,  is  in  such  circum- 
stances prevented  from  earning  freight  by  the  refusal  of  the 
charterer  to  supply  cargo,  his  loss  must  be  recovered  by  action 
against  the  charterer ;  it  is  a  loss  caused  by  the  illegal  refusal  of 
the  charterer  to  supply  cargo,"and  not  by  the  perils jnsured  against. 
It  was  further  argued  that  none  of  the  findings  of  the  jury  dis- 
placed this  position,  and  that  the  findings  of  the  jury  were  against 
the  weight  of  the  evidence. 

For  the  plaintiff  it  was  urged,  that  the  findings  of  the  jury  were 
justifiable,  and  that  on  either  or  both  of  them  the  ship-owner 
ceased  to  have  the  power  to  enforce  his  rights  under  the  charter- 
party  ]to  earn  freight ;  that,  assuming  either  or  both  of  the  findings 
to  be^  true,  although  the  ship  was  not  a  total  loss,  the  charterer, 
who  had  not  as  yet  received  any  benefit  from  the  charterparty. 
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could  not  be  'obliged  to  supply  any  cargo ;  that  the  power  of  1873 


earning  the  chartered  freight,  which  was  the  freight  insured,  was  Jackson 

consequently  lost  to  the  plaintiff  immediately  on  the  happening  of  xJnion 

the  damaoje  to  the  ship,  such  damasre  being  to  the  extent  found  by  ^  iviarine 

^  r>  o  ^  J  Insurance  Co. 

the  jury ;  that  such  damage  was  caused  by,  and  therefore  the  loss 

was  the  immediate  result  of,  a  peril  insured  against. 

The  first  point  raised  by  these  arguments  is,  whether  the  findings 
are  so  far  against  the  weight  of  the  evidence  as  to  call  upon  the 
Court  to  set  them  aside.  If  it  had  been  within  my  province,  I 
would  at  the  trial  have  given  answers  to  both  questions  different 
from  the  answers  returned  by  the  jury.  But  the  amount  of  freight 
on  which  ship-owners  will  undertake  charters  depends  very  much 
upon  the  time  at  which  such  charters  are  negotiated  and  the  time 
then  calculated  for  their  f  alfilment.  Freights  rise  and  fall  accord- 
ing to  the  variations  of  the  freight  market ;  and  so,  on  the  other 
hand,  the  expediency  or  otherwise  of  the  export  of  iron  or  iron  rails 
depends  upon  the  iron  market  and  its  fluctuations  at  different 
times.  Taking  these  views  into  consideration,  and  paying 
considerable  deference  to  the  finding  of  a  mercantile  special  jury 
with  regard  to  them,  I  am  not  prepared  to  say  that  the  findings 
are  wrong.  They  must,  therefore,  be  treated  as  correct  and 
binding. 

The  question,  then,  is,  whether,  assuming  the  findings  to  be 
correct,  there  was  a  loss  of  freight  by  perils  of  the  sea.  That 
question  divides  itself  into  two, — first,  did  the  injury  to  the  ship, 
caused  as  it  undoubtedly  was  by  sea  peril,  make  it  impossible  for 
the  ship-owner  to  earn  the  chartered  freight  ? — secondly,  if  it  did, 
does  such  impossibility  so  caused  amount  to  a  loss  by  perils  of  the 
sea  within  the  meaning  of  a  freight  policy  on  chartered  freight  ? 
The  first  question  depends  upon  what  were  the  rights  under  the 
circumstances  of  the  plaintiff  and  the  charterers  under  the  charter- 
party  ;  the  second  upon  the  rights  of  the  plaintiff  and  the 
defendants  under  the  policy. 

As  to  the  first,  the  question  is  whether,  upon  an  injury 
happening  to  a  chartered  ship  in  the  voyage  preliminary  to  that 
on  which  the  chartered  freight  is  to  be  earned,  happening  before 
the  charterer  has  received  any  advantage  from  the  contract,  where 
the  injury  is  caused  by  a  peril  excepted  in  the  charterparty,  where 
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]873  it  is  caused  without  default  of  the  ship-owner,  where  he  has  not 
j_4^cKsoN  ^QQ^  wanting  in  due  diligence  to  arrive  at  the  appointed  place  of 
Union  loading,  but  where  the  injury  is  so  great  as  to  prevent  the  arrival 
Marine  of  the  ship  or  of  her  presentment  to  the  charterer  in  a  state  fit  to 
'  carry  cargo  within  a  reasonable  time  having  regard  to  the  business 
of  the  charterer,  or  within  any  time  which  could  have  been  at  the 
time  of  making  the  contract  in  the  contemplation  of  either  the 
charterer  or  ship-owner  as  a  time  in  any  way  applicable  to  the 
commercial  speculation  of  either  of  them, — the  question  is,  whether 
the  contract  is  not  at  an  end,  in  the  sense  that  neither  party  to  it 
can  enforce  any  obligation  under  it  against  the  other.  In  other 
terms,  the  question  may  be  stated  to  be,  whether  in  such  a  contract 
there  is  not  an  implied  stipulation  that  the  ship-owner  cannot,  upon 
the  happening  of  such  extensive  injury  to  the  ship,  though 
without  default  of  his,  compel  the  charterer  to  supply  at  so  remote 
a  date  a  cargo,  and  that  the  charterer,  conversely,  cannot  compel 
the  ship-owner  at  so  remote  a  date  to  tender  his  ship, — the  reason 
being  that  the  contract  is  not  applicable,  and  could  not  in  the  mind 
of  either  party  have  been  considered  as  applicable,  at  the  time  of 
making  it,  to  the  earning  of  profit  either  by  the  ship-owner  or  the 
charterer  by  reason  of  the  transport  of  goods  at  so  remote  a  period 
under  mercantile  contingencies  and  on  mercantile  considerations 
which  must  be  absolutely  different  from  and  unconnected  with  any 
-consideration  then  before  them.  There  being  no  stipulation  that 
<the  ship  should  be  at  JSTewport  at  any  fixed  date,  the  stipulation 
.being  only  that  she  should  proceed  there  with  all  convenient 
f=;peed,  there  is  no  condition  precedent  that  she  should  be  there  at 
any  given  time  :  Eadley  v.  ClarJce.  (1)  The  cases  of  CU^sham  v. 
Vertue  (2),  Hurst  v.  Usborne  (3),  and  Jones  v.  Holm  (4),  seem  to 
me  authorities  for  saying  that  there  is  no  condition  precedent, 
though  there  is  a  contract  that  the  ship  shall  arrive  or  be  fit  to  be 
tendered  within  a  reasonable  time  in  regard  to  the  charterer's 
business.  If  the  finding  of  the  jury,  therefore,  on  the  second 
question  proposed  to  them  is  immaterial,  the  question  itself  was 
immaterial.  Even  a  delay  caused  by  the  default  of  the  ship-owner 
will  not  of  itself  release  the  charterer  from  his  obligation  to 

(1)  8  T.  R.  259.  (3)  18  C.  B.  144;  25  L.  J.  (CP.)  209. 

(2)  5  Q.  B.  265.  (4)  Law  Rep.  2  Ex.  335. 
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provide  a  cargo :  Havelooh  v,  Gecldes  (1)  ;  Clijosham  v.  Vertue.  (2)  1873 


But,  in  HavelocJc  v.  Geddes,  Lord  Elleiiborongli  deals  with  the  Jackson 

rights  of  the  parties  where  the  ship  is  so  unfit  as  to  take  from  xJnion 

the  charterer  all  the  advantasre  he  can  be  supposed  to  have  ^  Marine 

•  .    -.1  ?  -.111  Insurance  Co. 

originally  contemplated  from  the  contract,  and  where  he  has  m 

fact  had  no  advantage  whatever  from  it.  "Had  the  plaintiff's 
neglect,"  he  says  (3),  *'here  precluded  the  defendants  from 
making  any  use  of  the  vessel,  it  would  have  gone  to  the  whole 
consideration,  and  might  have  been  insisted  upon  as  an  entire  bar." 
In  Freeman  v.  Taylor  (4),  Tindal,  C.J.,  directed  the  jury,  in  an 
action  for  not  loading,  "that  the  freighter  could  not  for  an 
ordinary  deviation  put  an  end  to  the  contract ;  but,  if  the  deviation 
was  so  long  and  unreasonable  that  in  the  ordinary  course  of  mer- 
cantile concerns  it  might  be  said  to  have  put  an  end  to  the  whole 
object  the  freighter  had  in  view  in  chartering  the  ship,  in  that 
case  the  contract  might  be  considered  at  an  end."  He  left  it  to  the 
jury  to  decide.  The  jury  found  for  the  defendant,  the  freighter; 
and  the  Court  held  that  there  was  no  misdirection.  In 
Tarrdbochia  v.  HicMe  (5),  Cress  well,  J.,  in  an  action  against  the 
freighter  for  not  loading,  asked  the  jury  whether  the  vessel  sailed 
and  proceeded  to  Cardiff  with  convenient  speed,  or  in  a  reasonable 
time ;  and,  if  not,  whether  the  object  of  the  voyage  was  thereby 
frustrated.  The  jury  found  that  the  vessel  did  not  with  all  con- 
venient speed,  or  in  a  reasonable  time,  sail  and  proceed  to  Cardiff, 
but  that  the  object  of  the  voyage  was  not  thereby  frustrated.  A 
verdict  was  entered  for  the  defendant ;  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him.  The  rule  was  refused. 
That  case  is  a  direct  authority  against  the  second  question  and 
answer  in  this  case :  but  it  seems  to  assume  the  propriety  and 
materiality  of  the  third  question  and  answer. 

In  Blasco  v.  Fletcher  (6),  it  was  elaborately  argued  that  the 
ship-owner,  in  case  of  damage  to  the  ship  by  an  excepted  peril  in 
the  charterparty,  is  entitled  to  any  period  of  time,  however  long, 
to  repair  his  ship,  and  is  entitled  to  insist  on  carrying  the  agreed 

(1)  10  East,  555.  (5)  1  II.  S:  X.  IS;^ ;  20      J.  (Kx.) 

(2)  5  Q.  B.  2G5.  26. 

(3)  10  East,  at  p.  5G4.  (6)  14  C.  !>.  (N.S.)  117  ;  r.2  L.  J. 

(4)  ,8  Bing.  124.  (CP.)  284. 
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1873      cargo  and  on  earning  freight  at  the  end  of  sucli  time.    The  decision 


Jackson     is  put  on  other  grounds :  but  it  is  evident  that  the  Court  did  not 

Union     accept  the  validity  of  the  argument  urged  on  behalf  of  the  ship- 

Makine  owner.  In  MacAndrew  v.  Chappie  (1),  Willes,  J.,  states  the  present 
Insurance  Co.  „  ,    .  .         i      i        ,  -r  i  -i  i 

position  of  decision  to  be  thus :  "  It  seems  to  be  now  settled  that 

delay  by  deviation  is  the  same  as  a  delay  in  starting ;  and  it  is 
also  settled,  at  any  rate  in  this  Court,  that  a  delay  or  deviation 
which,  as  has  been  said,  goes  to  the  whole  root  of  the  matter, 
deprives  the  charterer  of  the  whole  benefit  of  the  contract,  or 
entirely  frustrates  the  object  of  the  charterer  in  chartering  the 
ship,  is  an  answer  to  an  action  for  not  loading  a  cargo ;  but  that 
loss,  delay,  or  deviation  short  of  that  gives  an  action  for  damages, 
but  does  not  defeat  the  charter."  In  Gei^el  v.  Smith  (2),  Black- 
burn, J.,  speaking  of  the  contract  of  charterparty,  and  of  the  parties 
to  it,  says  (3)  :  "  The  object  of  each  of  them  was  the  carrying  out 
of  a  commercial  speculation  within  a  reasonable  time;  and,  if 
restraint  of  princes  intervened  and  lasted  so  long  as  to  make  this 
impossible,  each  had  a  right  to  say  '  our  contract  cannot  be  carried 
out,'  and  therefore  the  ship-owner  had  a  right  to  sail  away,  and 
the  charterer  to  sell  his  cargo  or  refrain  from  procuring  one,  and 
treat  the  contract  as  at  an  end." 

In  the  opinions  given  by  the  judges  in  the  House  of  Lords  in 
Banhin  v.  Potter  (4),  Blackburn,  J.,  says  (5) :  "  I  should  have 
added  a  further  term,  that  the  repairs  could  be  done  so  promptly 
that  she  might  arrive  at  Calcutta  within  a  reasonable  time  as 
between  the  ship-owner  and  De  Mattos,  were  it  not  for  the  case  of 
Eurst  V.  Ushorne  (6),  which  seems  to  me  an  authority  against  this 
position.  And,  though  I  should  not  hesitate  to  advise  your  Lord- 
ships to '  re-consider  that  case,  if  necessary,  I  think  it  is  not 
necessary  to  do  so  in  the  present  case."  And  Bramwell,  B., 
says  (7)  :  "  I  may  observe  in  passing  that  I  could  not,  acting 
as  a  juryman,  find  as  a  fact  that  they  could  have  repaired  the  ship 
in  time  for  it  to  be  ready  for  the  adventure  for  which  De  Mattos 
agreed  to  find  the  cargo ;  and  indeed,  as  the  case  stands,  I  should 

(1)  Law  Eep.  1  C.  P.  643,  648.  (5)  Law  Eep.  6  H.  L.  at  p.  117. 

(2)  Law  Eep.  7  Q.  B.  404.  (6)  18  C.  B.  144  ;  25  L.  J.  (CP.) 

(3)  Law  Rep.  7  Q.  B.  at  p.  413.  209. 

(4)  Law  Rep.  6  H,  L.  83.  (7)  Law  Eep.  6  H.  L.  at  p.  136.  , 
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think  he  might  have  refused,  on  the  "ground  that  the  ship  was  a  1873 

year  overdue."    And,  again  (1)  :  **No  doubt,  had  the  owner  re-  jackson 

paired  the  ship,  the  loss  of  freight  would  not  have  been  total,  xJnion 

supposing?  the  repairs  in  time  for  the  voyao^e  for  which  De  Mattos  Marine 

,  1  ;  -r  ,1  InSUBANCeCO. 

undertook  to  nnd  a  cargo,  which,  if  it  were  m  controversy,  i  could 
not  find  in  the  plaintiff's  favour."  And  Brett,  J.,  said  (2)  : 
*'  Without,  therefore,  relying  upon  the  other  impediment  and  pre- 
vention obviously  in  the  way  of  the  plaintiff's  earning  the  charter- 
party  freight,  viz.  the  certainty  from  the  extent  of  damage  that 
the  ship  could  not  be  repaired  so  as  to  be  seaworthy  within  any 
time  during  which  the  charterer  would  be  bound  to  wait,  it  seems 
to  me  that  the  other  facts  which  I  have  mentioned  shew  conclu- 
sively that  there  was  a  loss  of  freight  by  reason  of  damage  to  the 
ship  caused  by  sea  peril,  happening  during  the  voyage  insured." 

These  authorities  seem  to  support  the  proposition,  which  appears 
on  principle  to  be  very  reasonable,  that,  where  a  contract  is  made 
with  reference  to  certain  anticipated  circumstances,  and  where, 
without  any  default  of  either  party,  it  becomes  wholly  inapplicable 
to  or  impossible  of  application  to  any  such  circumstances,  it  ceases 
to  have  any  application ;  it  cannot  be  applied  to  other  circum- 
stances which  could  not  have  been  in  the  contemplation  of  the 
parties  when  the  contract  was  made.  Such  a  state  of  things  arises 
where  the  third  question  left  to  the  jury  in  this  case  can  be  pro- 
perly answered  as  the  jury  have  answered  it  in  this  case. 

In  such  a  state  of  things  arising  under  a  charterparty  such  as 
the  charterparty  under  discussion,  where  no  benefit  of  any  kind  has 
^iccrued  to  the  charterer,  the  ship-owner  has  lost  his  power  of 
earning  any  part  of  the  chartered  freight.  The  immediate  cause 
of  such  a  loss  is,  the  extent  of  injury  caused  to  the  ship  by  a  peril 
insured  against  under  the  policy  during  the  voyage  thereby 
insured.  Such  a  loss  is  therefore  a  loss  caused  by  a  peril  insured 
against,  within  the  policy  on  freight. 

For  these  reasons,  I  think  that,  in  the  action  on  the  policy  ou 
freight,  the  rule  must  be  made  absolute  to  enter  the  verdict  for  the 
plaintiff'  for  a  total  loss. 

BoviLL,  C.J.    The  first  question  in  these  cases  was,  whether 
(1)  Law  Rep.  G  II.  L.  at  \\  137.  Law  Ecp.  G  H.  L.  at  p.  104. 
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1873      there  was  a  total  loss  of  the  ship  within  the  meaning  of  the  policyc 
Jackson  j^^T  found  that  there  was  such  a  constructive  total  loss ;  but 

Union  Brother  Brett  was  dissatisfied  with  the  verdict  upon  that  point, 

Marine  and  during  the  argument  it  was  agreed  that  the  Court  should 
NbUBANCE  o.  jigp^g^  ^£  ^j^g^^^  ♦£     Q^j,  opinion  the  total  loss  could  not  be 

maintained,  the  amount  of  the  average  loss  upon  the  ship  should 
be  referred  to  an  average-stater. 

The  evidence  upon  this  point  was  no  doubt  contradictory  ;  but  it 
strongly  preponderated  in  favour  of  the  defendants  (quite  indepen- 
dently of  any  liability  of  the  freight  to  contribute  to  the  expenses  of 
salvage)  ;  and,  although  the  ship  was  upon  the  rocks,  yet,  from  her 
position  there,  and  the  probability  of  her  being  got  off,  and  looking^ 
to  the  evidence  of  the  damage  which  she  had  sustained  and  of  the 
probable  expense  of  repairing  her,  I  am  of  opinion  that  the  circum- 
stances were  not  sufficient  to  establish  a  total  loss  of  the  ship,  or  to 
justify  her  abandonment.  An  intimation  to  this  effect  was  given^ 
by  the  Court  in  the  course  of  the  argument ;  and  I  concur  with  my 
learned  Brothers  in  their  judgment  that  the  plaintiff  cannot 
maintain  his  claim  for  a  total  loss  of  the  ship.  The  amount  of  the- 
partial  loss  will  be  ascertained  by  an  average-stater,  as  arranged. 

With  respect  to  the  insurance  on  the  freight,  I  have  the  mis- 
fortune to  differ  from  my  learned  Brothers,  and  think  that  the- 
plaintiffis  not  entitled  to  recover.  As  there  was  no  total  loss, 
either  actual  or  constructive,  of  the  ship,  the  only  loss  of  freight 
was  that  which  arose  from  the  refusal  of  the  charterers  to  load  the 
vessel,  and  from  the  plaintiff's  not  having  insisted  upon  their  per-^ 
formance  of  the  contract.  The  plaintiff  contends  that,  under  the 
circumstances,  and  by  reason  of  the  perils  insured  against,  the- 
charterers  were  absolved  from  their  engagement  to  load  the  vessel,, 
and  that  he  was  therefore  justified  in  adopting  the  charterers' 
refusal  to  load,  and  may  maintain  this  action  for  a  loss  of  the- 
freight  against  the  underwriters  on  freight. 

The  question  then  is,  whether  the  charterers  were  justified  in 
throwing  up  the  charter.  By  the  charterparty  the  vessel  was  to- 
proceed  with  all  convenient  speed  (dangers  and  accidents  of  navi^ 
gation  excepted)  from  Liverpool  to  Newport,  and  there  load  a  cargo 
of  iron  rails  for  San  Francisco.  On  the  2nd  of  January,  1872,  the 
vessel,  having  been,  properly  equipped,  proceeded  on  her  voyage 
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from  Liverpool  to  IS'ewport,  and  on  the  following  day  took  the  rocks  1873 
in  Carnarvon  Bay.    V\^hilst  she  remained  there,  viz.  on  the  15th  Jackson 
of  February,  the  charterers  threw  np  the  charter,  and  the  next  day  Union 
hired  another  ship  by  which  they  forwarded  the  iron  rails  to  fean  jj^^^^q^qq^ 
Francisco.    The  plaintiff  on  the  same  15th  of  February,  gave 
notice  of  abandonment  of  ship  and  freight  to  the  underwriters,  but 
which  was  not  accepted.  If  there  had  been  a  total  loss  of  the  ship, 
both  the  charterers  and  the  plaintiff  would  have  been  justified  in 
the  course  which  they  took,  and  the  underwriters  would  have  been 
responsible  for  the  loss  of  the  freight ;  but,  upon  the  facts  as  they 
appeared  at  the  trial,  we  have  already  decided  that  there  was  no 
such  total  loss  of  the  ship. 

It  was  probably  a  very  convenient  course  as  well  for  the  char- 
terers as  for  the  ship-owner,  in  the  then  position  of  the  vessel,  and 
looking  to  the  delay  which  would  necessarily  be  occasioned  by  re- 
pairing her,  to  abandon  the  charter ;  and  the  plaintiff  may  have 
been  more  willing  to  acquiesce  in  its  abandonment,  from  the  hope 
of  being  able  to  claim  the  freight  from  the  underwriters ;  but,  if 
the  charterers  were  not  entitled  to  abandon  their  contract,  the 
plaintiff  clearly  cannot  recover  for  a  loss  of  freight  against  the 
underwriters. 

In  considering  whether  the  charterers  were  absolved  from  their 
contract,  the  position  of  the  ship-owner  must  also  be  borne  in  mind. 
When  the  accident  occurred,  we  must  assume  that  in  the  ordinary 
course  of  business  the  ship-owner  would  have  incurred  expense  in 
equipping  his  vessel  and  providing  her  with  some  portion  at  least 
of  her  stores  and  supplies,  and  had  made  engagements  with  the 
crew  and  for  having  the  vessel  towed  to  Newport,  as  well  as  other 
arrangements  for  the  voyage  :  he  would  also  in  the  ordinary  course 
have  probably  insured  her ;  and  the  voyage  had  actually  been  com- 
menced. A  ship-owner  also  constantly  makes  engagements  for  the 
further  employment  of  his  vessel,  dependent  upon  the  completion 
of  a  previous  voyage :  it  is  important  to  all  parties  to  know  what 
their  rights  and  obligations  are  with  reference  to  the  prosecution 
of  the  voyage  on  the  one  hand,  and  the  loading  of  the  vessel  on 
the  other ;  and  it  would,  as  it  seems  to  me,  lead  to  the  greatest  in- 
convenience to  ship-owners  with  reference  to  the  engagements  con- 
neeted  with  their  vessels  if  under  sudi  circumstauces,  after  they 
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1873      had  incurred  expense  and  partially  performed  their  part  of  the 
Jackson    contract,  and  made  no  default,  a  charterer  was  at  liberty  to  throw 
Union  contract. 

Maeine^  The  vessel  having  met  with  misfortune  in  the  course  of  naviga- 
tion,  and  being  upon  the  rocks,  it  was  the  duty  of  the  plaintiff, 
both  as  regards  the  charterer  and  the  underwriters,  to  use  all 
reasonable  and  practicable  means  to  get  her  off  and  repair  her 
within  a  reasonable  time,  and  then  to  prosecute  the  voyage  and 
fulfil  her  engagements  without  any  unreasonable  delay.  The  rea- 
sonable time,  however,  would  be  that  which  was  required  for  the 
purpose  of  putting  the  vessel  in  a  fit  state  to  continue  her  voyage  ; 
and,  if  the  ship-owner  had  made  default  in  that  duty,  his  rights 
and  liabilities  might  be  very  different  from  those  which  arise 
where  there  is  no  default  on  his  part. 

There  was  no  engagement  in  this  charterparty  that  the  vessel 
should  arrive  at  Newport  by  ]  any  particular  day  or  within  any 
specified  time ;  and,  if  it  was  of  importance  to  the  charterers  that 
the  ship  should  be  there  to  receive  the  rails  by  any  particular 
time,  they  might  have  introduced  a  stipulation  into  the  charter  to 
that  effect.  As  they  did  not  do  so,  the  risk  and  consequences  of 
any  justifiable  delay  must,  I  think,  rest  with  and  fall  upon  them. 
If  a  charterparty  were  altogether  silent  as  to  the  time  of  proceed- 
ing to  the  port  of  loading,  the  law  would  imply  that  it  was  to  be 
done  within  a  reasonable  time  :  but,  in  this  case,  as  in  most  charter- 
parties,  the  obligation  of  the  ship-owner  was  not  left  to  be  implied, 
but  was  made  the  subject  of  express  stipulation ;  and  all  that  the 
ship-owner  agreed  to  do  was,  to  proceed  to  Newport  with  all  con- 
venient speed,  with  an  express  stipulation,  in  the  usual  form, 
whereby  the  dangers  and  accidents  of  the  seas  were  excepted.  This 
stipulation  would,  in  my  opinion,  equally  apply  to  any  implied 
engagement  to  proceed  within  a  reasonable  time  as  to  the  express 
agreement  to  proceed  with  all  convenient  speed,  and  must  govern 
the  rights  of  both  parties.  Where  such  an  exception  is  contained 
in  a  charterparty,  it  seems  to  me  that,  upon  a  misfortune  occurring 
to  a  vessel,  not  amounting  to  an  actual  or  constructive  total  loss, 
and  for  which  neither  party  is  responsible,  it  is  not  competent 
either  for  the  charterer  or  the  ship-owner,  of  his  own  will,  and 
without  the  concurrence  of  the  other  party,  to  put  an  end  to 
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the  contract,  and  on  this  simple  ground,  that  by  the  terms  of  the  1873 

contract  the  parties  have  expressly  agreed  that  such  an  occurrence  jackson 

shall  not  affect  its  continuance.    If  this  were  not  so,  whenever  a  r^^' 

vessel  was  stranded  or  scot  upon  rocks,  or  even  when  she  met  with  Marine 

.       ,  -IT-  InsueanceCo, 

serious  damage  requiring  heavy  repairs  and  a  long  time  to  complete 

them,  it  would  be  in  the  power  of  a  charterer  who  found  the  delay 
inconvenient  or  injurious,  and  likely  to  frustrate  his  object  in 
making  the  charter,  to  abandon  the  charterparty ;  which  would  be 
contrary  to  every  principle  of  law  as  applicable  to  contracts  gene- 
rally or  to  charterparties  which  contain  the  usual  exceptions  of  the 
dangers  and  accidents  of  navigation. 

In  cases  where  the  delay,  inconvenience,  or  expense  of  repairing 
the  vessel  would  materially  affect  and  be  injurious  to  both  parties, 
they  would  generally  agree  to  cancel  the  contract.  But,  where  it 
is  the  interest  of  one  party  only  to  put  an  end  to  it,  he  must  make 
out  his  right  to  do  so  before  he  can  be  justified  in  refusing  to  per- 
form it.  In  order  to  excuse  himself,  he  must  bring  his  case  within 
some  exception  in  the  contract,  or  there  must  be  a  breach  by  the 
other  party  of  some  condition  or  warranty,  or  of  some  stipulation 
in  it  which  goes  to  defeat  the  whole  consideration;  otherwise, 
and  however  great  the  inconvenience  may  be  to  both  or  either 
of  the  parties  from  some  unforeseen  occurrence  which  is  not 
provided  for,  the  engagements  of  the  contract  must  still  be 
performed. 

Upon  a  charterparty  where  the  charterer  does  not  stipulate  for 
the  arrival  of  the  vessel  by  any  particular  date,  the  risk  of  her 
non-arrival,  by  reason  of  weather  and  the  accidents  of  navigation, 
always  rests  with  the  charterer ;  and,  where  the  stipulation  is 
simply  that  the  ship  will  proceed  to  the  loading  port  with  all  con- 
venient speed,  the  dangers  of  the  sea  excepted,  the  ship-owner  per- 
forms his  part  of  the  contract,  and  there  is  no  breach  of  it  by  him, 
if  without  his  default  the  arrival  of  the  vessel  is  delayed  only  by 
the  accidents  and  dangers  of  the  seas,  even  although  that  delay  may 
prevent  the  loading  of  the  vessel  at  the  usual  time,  or  so  as  to  be 
profitable  to  the  charterer. 

Tiie  law  has  no  power  to  make  a  contract  different  from  that 
which  a  person  has  entered  into  ;  and,  where  a  ship-owner  does 
not  agree  that  his  vessel  shall  arrive  at  the  loading  port  by  any 
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1873      particular  day,  but  only  that  she  shall  proceed  there  with  all  con- 

Jackson-     venient  speed,  or,  what  the  law  would  imply,  that  she  shall  proceed 

Uniox  arrive  within  a  reasonable  time,  and  expressly  stipulates  that 

Marine  this  shall  be  subject  to  the  dangers  and  accidents  of  the  seas  and 
Insubance  Co.       ,      .  .      .       ,  .  i  ^ 

navigation,  I  do  not  see  how  that  exception  is  to  be  got  rid  of,  or 

how  a  contract  with  such  an  exception  can  properly  be  construed 

as,  or  converted  into,  an  absolute  engagement  on  his  part  that 

his  vessel  shall  proceed  or  arrive  within  a  reasonable  time,  as 

if  there  were  no  such  exception.    If  the  contract  could  be  so 

treated,  it  must  be  equally  open  to  the  ship-owner  to  put  an  end 

to  it,  and  this  in  some  cases  might  be  productive  of  the  greatest 

inconvenience  to  the  charterer. 

I  quite  admit  the  great  inconvenience  and  possible  loss  to  both 

ship-owner  and  charterer  when  any  serious  delay  is  caused  by  the 

necessity  for  heavy  repairs  arising  from  sea  perils ;  but  the  answer 

to  such  an  argument,  as  it  seems  to  me,  is,  that,  if  either  party 

desires  to  protect  himself  from  such  risk  or  inconvenience,  he 

should  introduce  stipulations  into  the  contract  with  that  object  ; 

and  if,  instead  of  doing  so,  both  parties  agree  that  the  vessel  is  to 

proceed  and  load  subject  to  the  accidents  of  navigation,  which  they 

expressly  except,  I  think  it  is  not  competent  for  either  of  them 

afterwards  to  claim  to  be  absolved  from  his  contract  by  reason  of 

an  accident  of  navigation  which  he  has  expressly  agreed  shall  be 

excepted. 

If  a  man  chooses  to  enter  into  a  contract  to  do  a  particular  act, 
he  is  bound  to  answer  for  it,  although  the  performance  of  the  act 
may  be  prevented  by  the  occurrence  of  unforeseen  circumstances 
which  it  was  beyond  his  power  to  control,  and  which  have  arisen 
from  no  act  or  default  of  his  own,  because  he  might  and  ought  to 
have  provided  for  the  contingency  by  his  contract.  (1)  Where 
such  a  contingency  is  provided  for,  effect  must  be  given  to  such 
provision  as  affecting  the  rights  and  obligations  of  both  parties ; 
and  there  is  no  principle  of  law  that  I  am  aware  of  which  would 
excuse  either  party  from  performance  of  a  contract,  because  such 
performance  would  be  highly  inconvenient  or  injurious  to  himself^ 
or  lead  to  extraordinary  expense.  Where  a  lessee  had  engaged 
to  pay  a  proportion  of  the  value  of  coal  to  be  raised,  unless  pre- 

(1)  See  Paradine  v.  Jane,  Aleyn,  26. 
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vented  by  unavoidable  accident  from  working  the  pit,  and  tbe  pit  1873 

became  flooded  with  water  from  an  unavoidable  accident,  which  Jackson 

prevented  the  coal  being  raised  except  at  a  cost  exceeding  its  xJni'on 

value  when  raised,  it  was  held  that,  as  all  coal-pits  are  liable  to  MarixNe 
,         .  T  ,   .  ,  ,  .  ,      T         ,        Insurance  < 

such  accidents,  and  inasmuch  as  the  water  might  have  been 

removed,  though  at  a  ruinous  cost,  and  after  some  months'  in- 
terruption of  the  working,  the  lessee  was  not  excused  from 
working  the  pit  or  paying  the  stipulated  proportion  of  the  coal 
which  could  have  been  so  raised:  Morris  v.  Smith.  (1) 

In  all  maritime  contracts,  the  performance  of  them  must 
necessarily  be  affected  by  the  winds  and  waves,  and  also  by  the 
regulations  of  foreign  ports,  which  may  be  wholly  or  partially 
inaccessible  in  consequence  of  sanitary  or  police  regulations,  or 
restrictions  in  time  of  war,  and  they  must  equally  be  dependent 
in  some  parts  of  the  world  upon  frost  and  ice  and  all  the  accidents 
of  the  weather,  as  well  as  upon  fire  and  all  contingencies  which 
are  considered  as  the  act  of  God ;  but,  in  the  absence  of  express 
stipulation,  the  risks  arising  from  such  causes  w^ould  not  generally 
excuse  the  performance  of  the  engagements  of  the  contract  on 
either  side :  see  generally  Barher  v.  Hodgson  (2),  Kearon  v, 
Pearson  (3),  and  Jones  v.  Holm.  (4)  It  is  on  this  account  that, 
in  charterparties,  bills  of  lading,  and  other  contracts  of  a  similar 
description,  the  dangers  of  the  seas  and  many  other  contingencies 
are  usually  provided  against  and  excepted  ;  and,  in  such  cases, 
unless  some  precise  time  be  stipulated  for  the  arrival  of  a  vessel, 
I  apprehend  there  is  no  engagement  by  a  ship-owner  that  the  ship 
shall  arrive  within  a  reasonable  time,  but  only  that  she  shall 
arrive  within  a  reasonable  time  unless  prevented  by  the  excepted 
perils.  Where  such  matters  have  not  been  provided  for  by  the 
contract,  they  have  constantly  led  to  the  greatest  possible  incon- 
venience and  serious  loss  to  one  or  both  of  the  parties,  and  the 
occurrence  of  them  has  practically  frustrated  the  purposes  and 
objects  of  one  or  other  and  sometimes  of  both  the  contracting 
parties ;  and  yet  it  has,  I  believe,  always  been  held  that  their 
occurrence,  unless  provided  for,  will  not  absolve  either  party  ; 
whilst,  if  they  are  provided  for  and  excepted  in  the  contract,  the 

(1)  3  Doug.  279.  (3)  7  II.  &  X.  38r. ;  31  J..  ,1.  (Fa.)  1. 

(2)  3  M.  &  S.  279.  (4)  Law  Hep.  2  I-a-.  335. 
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1873  engagements  of  the  parties  must  be  construed  accordingly,  and 
Jackson  obligations  of  each  party  will  be  qualified  by  the  exception. 

Union  Eadley  v.  Clarice  (1),  goods  had  been  put  on 

Makine     board  the  defendant's  vessel  under  a  contract  to  carry  them  for 
'  the  plaintiff  from  Liverpool  to  Leghorn,  the  dangers  of  the  seas 
only  excepted.    Leghorn  was  then  in  the  possession  of  the  French 
Eepublic ;  and,  when  the  vessel  reached  Falmouth,  an  embargo 
was  laid  upon  her  under  an  order  in  council,  and  she  remained 
there  under  the  embargo  for  more  than  two  years,  viz.  from  July, 
1796,  until  August,  1798.    The  question  was,  whether  the  defen- 
dants were  bound  to  carry  on  the  plaintiff's  goods.    It  was  con- 
tended amongst  other  things  for  the  defendants,  that  it  was  sufScient 
if  they  had  waited  a  reasonable  time  after  the  embargo  was  first 
laid,  and  that,  there  being  no  probability  that  it  would  be  taken 
off  within  a  reasonable  time,  and  it  in  fact  lasted  for  two  years,  that 
the  contract  was  at  an  end.    The  Court,  however,  considered  that 
the  defendants  were  not  absolved  from  the  contract.    Upon  this 
point  Lawrence,  J.,  said  (2)  :  "  The  counsel  for  the  defendants  were 
driven  to  the  necessity  of  introducing  into  this  contract  other  terms 
than  those  which  it  contains.  They  contended  that  the  defendants 
were  only  bound  to  fulfil  their  engagement  within  a  reasonable 
time,  and  then  argued  that,  as  the  embargo  prevented  the  comple- 
tion of  the  contract  within  a  reasonable  time,  the  defendants  were 
absolved  from  the  engagement  altogether.    But  it  was  incumbent 
on  the  defendants  when  they  entered  into  this  contract  to  specify 
the  terms  and  conditions  on  which  they  would  engage  to  carry  the 
plaintiffs  goods  to  Leghorn.    They  accordingly  did  express  the 
terms,  and  absolutely  engaged  to  carry  the  goods,  *  the  dangers  of 
the  seas  only  excepted.'    That,  therefore,  is  the  only  excuse  which 
they  can  make  for  not  performing  the  contract.    If  they  had 
intended  that  they  should  be  excused  for  any  other  cause,  they 
should  have  introduced  such  an  exception  into  their  contract.  In 
Aleyn,  p.  27,  this  distinction  is  taken, — *  Where  the  law  creates  a 
duty  or  charge,  and  the  party  is  disabled  to  perform  it  without  any 
default  in  him,  and  hath  no  remedy  over,  there  the  law  will  excuse 
him ;  but,  when  the  party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good  if  he  may,  not- 
(1)  8  T.  E.  259.  (2)  At  p.  267. 
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withstanding  any  accident  by  inevitable  necessity,  because  he  1873 

might  have  provided  against  it  by  his  contract.'  So,  in  this  case,  Jacks  on 
there  was  one  accident  against  which  the  defendants  provided  by  xjniqx 

their  contract.  They  misfht  also  have  provided  a2:ainst  an  embargo :  i^Iarine 

1  P,.  ^     ^        nn-,  iNSrEANCE  ( 

but  we  cannot  vary  the  terms  oi  this  contract,  and  the  defendants 
must  be  bound  by  the  terms  of  the  contract  that  they  have  made." 

In  the  case  of  Touteng  v.  Hubbard  (1),  a  Swedish  vessel  belong- 
ing to  the  plaintiffs,  and  then  in  London,  was  chartered  to  proceed 
to  St.  Michael's  and  there  load  a  cargo  of  fruit  for  London,  re- 
straints of  princes  and  rulers  excepted.  The  vessel  proceeded  on 
her  voyage  from  London  for  St.  Michael's,  and  put  into  Kamsgate 
Harbour,  where  she  was  detained  under  an  embargo  by  the  British 
government  upon  Swedish  vessels  for  six  months,  viz.  from  the 
15th  of  January  until  the  19th  of  June.  She  was  then  released ; 
but  the  season  for  shipping  fruit  from  St.  Michael's  was  at  that 
time  over,  and  the  charterer  refused  to  load  a  cargo,  on  the  ground 
that  the  season  for  shipping  fruit  had  long  since  passed,  and  that 
the  voyage  would  therefore  be  wholly  useless  and  nugatory.  The 
case  was  twice  argued  ;  and  the  ultimate  decision  proceeded  upon 
the  ground  that  the  plaintiff,  as  a  Swedish  subject,  could  not 
recover  from  the  defendant,  a  British  subject,  damages  sustained 
in  consequence  of  an  embargo  by  the  British  government  upon 
Swedish  vessels.  But,  upon  the  general  question,  in  the  judgment 
of  the  Court  delivered  by  Lord  Alvanley,  there  are  the  following 
passages  (2) :  The  only  question,  therefore,  will  be,  whether  the 
defendant  was  bound  by  the  terms  of  the  charterparty  to  furnish  a 
cargo  to  the  plaintiff,  notwithstanding  the  intervention  of  the 
embargo.  I  will  first  consider  for  what  purpose  and  for  whose 
benefit  the  words  *  restraint  of  princes  and  rulers  during  the  said 
voyage  always  excepted '  were  inserted  in  the  charterparty.  It 
appears  to  me  that  they  were  introduced  for  the  benefit  of  the 
master,  not  of  the  merchant,  and  that  the  true  construction  of  the 
charterparty  is  this, — the 'captain  engages  to  go  to  St.  Michael's, 
restraint  of  princes  excepted,  and  the  merchant  engages  to  employ 
him  and  furnish  the  ship  with  a  cargo.  Lord  Kenyon,  in  the  case 
of  Blight  V.  Page  (3),  put  this  construction  on  an  instrument 

(1)  3  B.  &  r.  291.  (2)  3  B.  ^  V.  at  p.  208. 

(3)  3  B.  &  r.  295,  11. 
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Jackson     case  of  a  Swedish  ship  hired  by  an  English  merchant,  the  merchant 

Union      would  have  been  under  the  necessity  of  furnishing  the  ship  with  a 

Makine  care'o  if  she  had  arrived  at  St.  Michael's  as  soon  as  she  conveniently 
suranceOo. 

might  after  the  embargo  was  taken  off,  although,  by  arriving  after 
the  fruit  season  was  over,  the  object  of  the  voyage  might  be 
defeated :  such  is  the  doctrine  in  Hadley  v.  Clarice  (1)  and  BligM 
V.  Fage,  (2)  I  have  no  difficulty  in  subscribing  to  the  doqtrine 
laid  down  in  Hadley  v.  Clarh  (1),  that  a  common  embargo  does 
not  put  an  end  to  any  contract  between  the  parties,  but  is  to  be 
considered  as  a  temporary  suspension  of  the  contract  only,  and 
that  the  parties  must  submit  to  whatever  inconvenience  may  arise 
therefrom,  unless  they  have  provided  against  it  by  the  terms  of 
their  contract.  The  object  of  the  voyage  might  equally  have 
been  defeated  by  the  act  of  God  as  by  the  act  of  the  state,  as,  if 
the  ship  had  been  weather-bound  until  the  fruit  season  was  over ; 
and  yet  in  that  case  the  merchant  would  have  been  bound  to  fulfil 
his  contract.  The  principle  of  Hadley  v.  Clarke  (1)  is,  that  an 
embargo  is  a  circumstance  against  which  it  is  equally  competent 
to  the  parties  to  provide  as  against  the  dangers  of  the  seas,  and 
therefore,  if  they  do  not  provide  against  it,  they  must  abide  by  the 
consequences  of  their  contract." 

In  Hurst  v.  Usborne  (3),  a  vessel  which  was  under  charter  by  the 
defendants  was  delayed  by  perils  of  the  seas  one  hundred  and  fifty- 
two  days  beyond  the  usual  time  of  the  voyage  to  the  port  of  loading, 
and  the  defendants  in  consequence  refused  to  load  her,  partly  on  the 
ground  that  she  had  arrived  after  the  time  when  the  export  trade 
usually  took  place  from  the  port  of  loading,  viz.  Limerick.  All  the 
judges  were  of  opinion  that  the  state  of  the  trade  at  Limerick  did 
not  affect  the  question ;  and  Willes,  J.,  upon  this  point  laid  down 
the  law  as  follows  (4) :  As  to  the  other  question,  whether  the  con- 
struction of  the  charterparty  can  be  affected  by  the  fact  that  the 
particular  description  of  cargo  could  only  be  supplied  at  a  certain 
season  of  the  year,  the  answer  to  that,  I  apprehendj  is,  that  the 
charterparty  was  probably  entered  into  in  the  hope  that  the  vessel 
would  arrive  at  Limerick  at  that  time  of  the  year.    But  the  ques- 

(1)  8  T.  E.  259.  (3)  18  C.  B.  144 ;  25  L.  J.  (CP.)  209. 

(2)  3  B.  &  P.  295,  n.  .  (4)  18  C.  B.  at  p.  155. 
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tion  is,  who  takes  the  risk  whether  she  will  or  not  ?    Why,  the  1873 

person  who  is  to  ship  the  goods  takes  the  risk,  unless  he  stipulates  jackson 

that  the  other  party  shall  take  it.    Here  it  is  not  stipulated  that  union 

the  vessel  shall  arrive  at  Limerick  by  any  particular  day,  but  only  ^  Marine 

*^  n      rrn  INSURANCE  Co. 

that  she  shall  proceed  there  with  all  convenient  speed,  ihe  owner 
has  performed  his  contract  to  proceed  to  Limerick  with  all  con- 
venient speed,  when  he  has  done  all  he  could,  but  has  been  pre- 
vented by  dangers  of  the  seas." 

In  the  American  case  of  Allen  v.  Mercantile  Marine  Insurance 
Co.  (1),  a  vessel  had  been  stranded  and  sprung  a  leak  which  took 
three  weeks  to  repair,  during  which  time  she  was  frozen  in  by  ice, 
and  there  was  no  possibility  that  the  navigation  would  be  free  or 
the  vessel  be  able  to  continue  her  voyage  for  five  months.  There 
was  the  usual  exception  in  the  bill  of  lading  of  dangers  of  navi- 
gation. The  cargo  had  been  delivered  up  to  the  shipper  free  of 
freight,  and  the  action  being  brought  against  the  underwriters  for 
loss  of  freight,  it  was  held  that  both  the  stranding  and  the  closing 
of  the  navigation  were  dangers  of  the  navigation  within  the  ex- 
ception of  the  bill  of  lading,  and  excused  the  delay  which  would 
necessarily  ensue  in  making  delivery  of  the  cargo  at  the  port  of 
destination,  and  did  not  afford  a  sufficient  excuse  for  the  voluntary 
surrender  of  the  cargo  to  the  shipper  free  of  freight,  and  that  the 
underwriters  on  freight  therefore  were  not  liable.  The  Court  there 
expressed  their  opinion  that  the  repairs  must  be  done  within  a 
reasonable  time ;  and  that  no  doubt  would  be  so ;  but,  unless  the 
owner  failed  to  complete  them  within  a  reasonable  time,  there 
Tv^ould  be  no  breach  of  contract  by  him.  In  that  case  it  was  also 
held  that,  so  long  as  the  vessel  is  capable  of  completing  the  voyage 
and  thus  earning  the  freight,  neither  the  question  of  profit  and 
loss  to  the  owner  nor  of  the  length  of  time  required  to  deliver  the 
cargo,  can  so  excuse  the  surrender  without  payment  of  freight  as 
to  render  the  insurers  liable  as  for  a  loss ;  and  that  neither  an 
injury  to  the  vessel  not  sufficient  to  create  a  total  loss,  but  repairable 
within  a  reasonable  time,  nor  the  act  of  God  in  closing  navigation 
by  ice,  would  authorize  the  abandonment  of  the  voyage  ;  but  that 
either  would  authorize  a  detention  of  the  goods  until  the  voyage 
<could  be  completed. 

(1)  5  Hands  Ap.  Cas.  (now  cited,  hy  authority,  as  41  New  Yoik  Eep.)  437. 
Vol.  VIII.  2  Z         '  2 


592 


COUET  OF  COMMON  PLEAS. 


[L.  R. 


1873         The  case  of  Blasco  v.  Fletcher  (1)  was  relied  upon  by  tlie  plain- 

Jackson     tiff.    It  was  an  action  for  the  freight  of  goods  which  during  the 

Union     Voyage  and  in  consequence  of  serious  damage  to  the  ship  had  been 

Maeine  taken  possession  of  by  the  charterer  and  sold  by  him :  but  the 
InsueanceCo.  ^  1         •  1 

decision  really  turned  upon  the  pomt,  whether  the  charterer  had 

authority  from  the  ship-owner  to  act  as  he  had  done,  and  which 
,  depended  upon  whether  he  had  adopted  a  reasonable  course  under 
his  special  authority;  and,  he  having  so  acted  and  adopted  a 
reasonable  course  for  the  interests  of  all  parties,  it  was  held  that 
no  claim  for  freight  could  be  maintained.  I  fail  to  see  the  appli- 
cation of  that  decision  to  the  present  case. 

The  case  of  Geipel  v.  Smith  (2),  which  was  also  relied  upon  by 
the  plaintiff,  turned  entirely  upon  the  exception  in  the  charterparty 
of  the  "  restraint  of  princes :"  and  it  was  held  that,  by  reason  of 
that  exception,  a  blockade  which  prevented  the  defendant  (the 
ship-owner)  from  proceeding  to  the  port  of  discharge,  absolved  him 
from  doing  so,  or  even  from  loading ;  and,  a  fortiori,  where  by 
reason  of  the  blockade  the  charterparty  could  not  (as  was  alleged 
in  one  of  the  pleas  demurred  to)  have  been  carried  out  within  a 
reasonable  time.  The  defendants,  the  ship-owners,  in  that  case,  were 
held  to  be  wholly  excused  by  the  terms  of  the  charterparty  from 
proceeding  to  deliver  the  cargo  if  loaded,  and  therefore  it  was  con- 
sidered to  be  useless  for  them  to  load,  and  that  thev  were  absolved 
:  from  doing  so.    The  expressions  to  be  found  in  the  judgments  in  that 

case  as  to  reasonable  time  must,  I  think,  be  considered  to  have  re- 
ference to  the  particular  allegations  in  one  of  the  pleas  to  that  effect. 

There  are,  no  doubt,  cases  where  delay  which  frustrated  the  object 
of  a  contract  has  been  held  to  absolve  a  party  from  the  further  per- 
formance of  it ;  but  that  is  only  where  there  has  been  some  default 
or  breach  of  contract  by  the  other  party  as  to  a  stipulation  which 
was  not  in  the  nature  of  a  condition  precedent,  and  would  not,  but 
for  such  frustration  of  the  adventure,  have  gone  to  the  whole  con- 
sideration or  have  afforded  an  excuse  in  law  for  the  breach  of  con- 
tract complained  of.  The  cases  of  Havelock  v.  Geddes  (3),  Freeman 
V.  Tyler  (4),  and  TarrahocMa  v.  EicJcie  (5),  were  all  cases  where 


(1)  14  0.  B.  (N.S.)  147;  32  L.  J.     (3)  10  East,  555. 
(CP.)  284.  (4)  8  Bing.  124. 

(2)  Law  Eep.  7  Q.  B.  404.  (5)  1  H.  &  K  183  ;  26  L.  J.  (Ex.)  26. 
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there  liad  been  a  breach  or  default  by  one  of  the  parties ;  and  the  1873 


which  the  mere  frustration  of  the  voyage  by  an  unforeseen  circum 


stance,  where  there  has  been  no  breach  or  default,  has  been  held 
to  absolve  either  party  from  his  engagement. 

The  observations  of  several  of  the  learned  judges  in  Baiikin  v. 
Potter  (1),  in  the  House  of  Lords,  are  certainly  deserving  of  great 
consideration  with  reference  to  the  obligation  of  a  charterer  to  load 
a  cargo  where,  upon  a  ship  becoming  disabled,  the  necessary  repairs 
are  likely  to  cause  considerable  delay  and  inconvenience  to  him. 
But,  on  the  other  hand,  the  consequences  to  the  ship-owner  if  a 
charterer  were  at  liberty  to  throw  up  the  contract  under  such  cir- 
cumstances might,  and  in  many  instances  would,  be  very  serious 
with  reference  not  only  to  the  engagements  into  which  the  ship- 
owner had  entered  with  the  crew  and  other  persons  connected  with 
the  voyage,  but  also  with  reference  to  further  charters  and 
engagements  of  the  vessel  which  might  j^be  dependent  on  the  first 
charter. 

It  seems  to  me  almost  impossible  to  determine  the  rights  or  obli- 
gations of  the  parties  upon  any  principle  or  doctrine  of  convenience, 
which  must  vary  in  almost  every  case,  and  might  affect  the  respec- 
tive parties  to  the  contract  so  very  differently ;  and  the  only  safe 
rule,  as  it  seems  to  me,  is,  to  abide  by  the  general  principles  of  law 
and  the  cases  that  have  been  decided.  Those  decisions  have,  as 
far  as  I  am  aware,  been  uniform,  that  a  charterer  is  not  discharged 
where  the  delay  arises  from  an  excepted  cause,  and  where  there  has 
been  no  breach  of  contract  or  default  by  the  ship-owner.  I  am 
not  aware  of  any  decision  to  the  contrary,  although  expressions 
may  be  found  in  some  of  the  cases  to  that  effect ;  nor  have  I  been 
able  to  discover  any  authority  for  saying  that  a  ship-owner  who 
makes  a  contract  to  proceed  with  convenient  speed  (sea  perils 
excepted)  comes  under  any  obligation  that  his  ship  shall  arrive 
within  a  reasonable  time  with  reference  to  the  business  of  the 
charterer ;  and  I  cannot  find  any  clear  ground  of  mutual  conve- 
nience in  such  cases  which  should  induce  the  Courts  to  lav  down 
such  a  rule.  It  also  appears  to  me  that,  if  any  such  doctrine  were 
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1873      allowed  to  prevail,  it  would  give  rise  to  great  confusion,  and  no 

""J^^^so^  one  would  know,  when  once  a  ship  was  disabled,  what  the  effect 

, would  be  on  her  eD2:a2:ements,  or  what  course  ouffht  to  be  taken 
Union  ^  ttti 

Marine  either  by  the  owner  or  the  charterer.  Where  parties  desire  to 
l^jbURANCECo.  themselves  against  contingencies,  they  can  always  do  so 

by  express  provisions  ;  and,  if  they  omit  to  adopt  this  precaution, 
and  especially  when  such  contingencies  are  provided  for  by  being 
excepted  from  the  contract,  they  have  no  good  ground  for  com- 
plaint if  they  suffer  inconvenience  or  loss  by  being  held  to  the 
terms  of  their  contract. 

Where,  from  the  nature  of  the  contract,  circumstances  occur 
which  make  its  provisions  altogether  inapplicable,  it  may  be  ad- 
mitted that  the  contract  has  no  longer  any  effect :  but  that  doc- 
trine, as  it  seems  to  me,  does  not  apply  to  a  case  like  the  present, 
where  the  vessel  might  and  ought  to  have  been  repaired,  and 
where  the  cargo  of  iron  could  have  been  loaded  and  carried  to 
its  destination,  and  where  the  contract  might  thus  have  been 
fully  performed  on  both  sides,  and  where  the  contingency  which 
has  occurred  of  damage  to  the  vessel  by  sea  perils  was  specially 
contemplated  and  provided  for  in  the  contract  itself. 

In  answer  to  questions  put  by  the  learned  judge,  the  jury 
found  that  the  time  necessary  for  getting  the  ship  off  and  repair- 
ing her  was  so  long  as  to  make  it  unreasonable  for  the  charterers 
to  supply  the  agreed  cargo  at  the  end  of  such  time,  and  so  long 
as  to  put  an  end  in  a  commercial  sense  to  the  commercial  specu- 
lation entered  upon  by  the  ship-owner  and  the  charterers. 

If  the  general  views  which  I  have  stated  with  respect  to  the 
law  applicable  to  this  case  be  correct,  then  I  apprehend  these  find- 
ings by  the  jury  are  wholly  immaterial,  and  that  the  defendants, 
notwithstanding  what  the  jury  have  so  found,  would  be  entitled 
to  our  judgment :  but,  as  such  findings  of  the  jury  seem  to  have 
proceeded  mainly  upon  the  intention  and  object  of  the  charterers 
in  agreeing  to  load  the  vessel,  it  appears  to  me  that  they  cannot 
consistently  with  the  view  of  the  law  which  I  have  ventured  to 
express  be  supported  in  point  of  fact. 

The  underwriters  do  not  insure  against  mere  delay  or  its  conse- 
quences, nor  against  wrongful  breaches  of  contract  or  the  voluntary* 
surrender  of  a  charterparty ;  and,  assuming  that  the  charterers 
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were  not  justified  in  their  refusal  to  load  the  vessel  under  the  1873 

charterparty,  then  it  is  clear  there  is  no  loss  of  freight  by  any  of  Jackson 

the  perils  insured  against.    The  vessel  was  not  wholly  lost,  but  xjn^qn 

mi2:ht  and  ouffht  to  have  been  repaired  ;  and  she  would  then  have  ^  Makine 

^  ^  .  .  .  Insurance  Co. 

been  capable  of  completing  the  voyage  and  earning  the  freight. 

The  probable  delay  in  this  case  was  provided  for  and  excepted 
by  the  express  terms  of  the  charterparty ;  and  there  was  conse- 
quently no  breach  of  any  condition  or  warranty, — no  default  or 
breach  of  the  charterparty  by  the  plaintiff ;  and  not  even  a  breach 
■of  any  stipulation  in  the  contract  for  which  an  action  for  damages 
could  have  been  maintained  against  him ;  and  therefore  in  my 
opinion  nothing  to  justify  the  charterers  on  that  ground,  or  under 
the  provisions  of  the  charter,  in  refusing  to  carry  it  out. 

If  the  charterers  were  not  entitled, — as  I  think  they  were 
not, — to  throw  up  the  charter,  then  the  remedy  of  the  plaintiff 
for  .the  freight  is  against  them  (unless  he  has  precluded  himself 
from  that  remedy  by  assenting  to  the  abandonment  of  the  charter), 
and  not  against  the  underwriters :  and  I  think,  under  the  cir- 
cumstances, that,  upon  this  point,  the  view  which  my  Brother 
Brett  originally  took  at  the  trial  was  correct,  and  that  our  judg- 
ment ought  to  be  for  the  defendants.  My  two  learned  Brothers, 
however,  being  of  a  different  opinion,  the  judgment  of  the  Court 
will  be  entered  for  the  plaintiff. 

The  rule  will  therefore  be  absolute  to  enter  the  verdict  for  the 
plaintiff  in  the  first  action,  for  a  partial  loss  on  the  ship,  the 
amount  of  which  loss  is  to  be  ascertained  by  an  average-stater, 
as  arranged  between  the  parties ;  and  also  to  enter  the  verdict  in 
the  second  action  for  the  plaintiff  as  for  a  total  loss  of  the 
freight. 

Bule  absolute  accordinghj. 

Attorney  for  plaintiff:  N orris. 

Attorneys  for  defendants :    Field,  lloscoe,  Field,  Francis,  cC' 
Osbaldiston,  for  Bateson,  Bolinson,  dt  Morris,  LiverpooL 
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1873         EBSWORTH  and  Others  v.  THE  ALLIANCE  MARINE  INSURANCE 
July  15.  COMPANY. 

Marine  Insurance — Insurable  Interest — Extent  of  Right  of  Consignees  (under 
Advances)  to  insure  and  recover  in  their  own  Names, 

The  plaintiffs,  merchants  in  London,  were  in  the  habit  of  receiving  consignments- 
of  cotton  from  correspondents  abroad,  and  amongst  others  from  Bell  &  Co.,  of 
Bombay,  making  advances  thereon  by  acceptances  against  the  consignments.  For 
the  purpose  of  covering  these  consignments  and  their  advances,  the  plaintiffs  effected 
open  floating  policies  with  the  defendants,  an  insurance  company,  expressing  that 
the  insurances  were  made  by  them  "  as  well  in  their  own  names  as  for  and  in  the 
name  or  names  of  all  and  every  person  and  persons  to  whom  the  same  doth,  may, 
or  shall  appertain,  in  part  or  in  all."-  Each  of  the  policies  so  effected  was  for  5000?. 
"  on  cotton,  &c.,  from  Bombay  to  London,"  &c.,  "  by  ship  or  ships  ;"  and,  as  the 
plaintiffs  received  advices  of  the  shipments,  they  declared  upon  the  policies,  in  the 
usual  way,  the  particulars  and  value  of  the  goods  and  the  names  of  the  vessels  by 
which  they  were  shipped. 

On  the  29th  of  April,  1870,  Bell  &  Co.  advised  the  plaintiffs  of  the  shipment  of 
250  bales  of  cotton  on  board  the  Aurora,  and  of  their  having  drawn  upon  them 
for  3000Z.,  at  six  months'  sight,  on  account  of  that  shipment,  and  requesting  them 
to  insure  the  cotton.  This  bill  was  negotiated  by  Bell  &  Co.  through  the  National 
Bank  of  India,  with  whom  the  shipping  documents  were  lodged  as  security.  The 
bill,  with  the  shipping  documents  annexed,  was  transmitted  by  the  bank  to  their 
manager  in  London,  and  on  the  21st  of  May  the  plaintiffs  accepted  it  "  against 
delivery  of  shipping  documents  "  for  the  cotton. 

With  the  assent  of  the  National  Bank,  the  250  bales  of  cotton  per  Aurora,. 
valued  at  5000Z.,  were  on  the  23rd  of  May  declared  by  the  plaintiffs  (who  thereby 
intended  to  insure  for  Bell  &  Co.  and  themselves)  upon  two  open  policies  which 
they  then  had  running  witb  the  defendants ;  and  the  plaintiffs  wrote  to  the  bank 
undertaking  "  to  hold  the  amount  insured  at  their  disposal  until  payment  of  their 
acceptance  for  3000Z.  due  24tb  November." 

The  Aurora  left  Bombay  with  the  cotton  on  board,  and  was  lost  at  sea  on  the 
11th  of  June. 

The  plaintiffs  afterwards  paid  their  acceptance  and  received  the  bill  of  lading  for 
the  cotton. 

In  an  action  upon  the  policies  to  recover  for  the  loss  of  the  goods,  the  declaration 
averred  that  the  plaintiffs  caused  themselves  to  be  insured,  that  they  or  some 
or  one  of  them  were  or  was  interested  in  the  goods  to  the  amount  of  all  the  moneys 
by  them  insured  thereon,  and  that  the  insurances  were  made  for  the  use  and 
benefit  and  on  account  of  the  person  or  persons  so  interested.  The  defendants 
traversed  these  allegations  : — 

Meldfhj  the  whole  Court,  that  the  plaintiffs  were  entitled  to  recover  upon  these 
policies  to  the  extent  of  their  advance.  . 

And  held,  by  Bovill,  C.J.,  and  Denman,  J.  (the  Court  being  by  agreement  at 
liberty  to  draw  inferences  of  fact),  that  the  plaintiffs  had  an  equitable  interest  in 
every  part  of  the  cotton  as  security  for  their  liability  under  their  acceptance,  and,. 
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the  whole  of  it  in  their  own  names,  and  to  its  full  value,  and  that,  having  in-   

tended  by  the  insurances  to  cover  the  interests  of  all  parties  in  the  cotton,  they  ^ 
were  entitled  to  recover  the  whole  amount  upon  a  declaration  averring  interest  in  Alliance 
themselves ;  and  that  they  would  hold  any  surplus  beyond  their  advance,  as 
trustees  for  the  other  parties  beneficially  interested ;  and  that  their  right  to  insure 
and  to  recover  was  not  limited  to  their  own  beneficial  interest  in  the  goods. 

Held,  contra,  by  Keating  and  Brett,  J  J.,  that  the  plaintiffs  were  not  entitled  to 
recover  under  these  policies,  in  their  own  names,  anything  beyond  their  actual 
advance, — the  only  interest  they  had  in  the  cotton  being  a  right  by  an  existing 
contract  to  have  the  bill  of  lading  indorsed  to  them  on  payment  of  their  acceptance, 
so  as  to  enable  them  to  sell  the  cotton  to  pay  themselves  3000?.  and  their  ex- 
penses, and  to  earn  their  commission,  and  to  hold  the  surplus  proceeds  as  agents 
for  the  consignors ;  and  they  being  at  the  time  of  the  loss  neither  legal  owners  of 
the  cotton  nor  in  equity  trustees  as  to  the  surplus  for  the  consignors. 

The  plaintiffs,  cotton-brokers  and  agents  in  London,  were  in  the 
habit  of  receiving  from  various  correspondents  abroad,  and,  amongst 
others,  from  Messrs.  Kobert  Bell  &  Co.,  merchants  at  Bombay, 
consignments  of  cotton  for  sale,  making  advances  thereon  by  accep- 
tances as  they  were  from  time  to  time  advised  of  the  shipments. 
The  cotton  so  consigned  to  them  the  plaintiffs  insured  (sometimes 
with  and  sometimes  without  specific  orders  from  their  principals) 
by  declaring  them  in  the  usual  way  upon  open  policies  with  the 
defendants  and  other  underwriters.  These  policies  were  effected 
by  the  plaintiffs,  under  the  firm  of  Irving,  Ebs worth,  &  Holmes, 

as  well  in  their  own  names  as  for  and  in  the  name  or  names  of 
all  and  every  person  or  persons  to  whom  the  same  doth,  may,  or 
shall  appertain  in  part  or  in  all,"  and  each  of  the  policies  was  for 
5000?.  on  cotton,  lost  or  not  lost,  from  Bombay  to  London  or 
Liverpool  direct  or  via  Havre,  in  ship  or  ships." 

Having  in  May,  1870,  received  from  Bell  &  Co.  advice  of  the 
shipment  of  250  bales  of  cotton  per  Aurora,  consigned  to  them  on 
the  joint  account  of  Bell  &  Co.  and  one  Cursondas  Madhowdass, 
and  of  Bell  &  Co.  having  drawn  upon  them  at  six  months'  sight  for 
3000?.  on  account  of  that  shipment,  under  the  circumstances  more 
fully  detailed  in  the  judginents  of  the  Court  post,  pp.  602  and 
632,  the  plaintiffs,  in  pursuance  of  instructions  from  Bell  cl'  Co., 
declared  the  cotton  so  consigned  to  them  upon  two  of  their  open 
policies  dated  respectively  the  23rd  of  November,  and  the  17tli  of 
December,  1869.    The  plaintiffs  accepted  the  bill    against  the 
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1873      shipping  documents  for  the  cotton  per  Aurora,^^  and  paid  it  at 

'  Ebswoeth~  maturity,  and  received  the  bill  of  lading :  but  this  was  after  the 

\lliance    ^^^^  cotton.    The  Aurora  left  Bombay  with  the  cotton  on 

Marine  board,  and  both  ship  and  cargo  were  totally  lost  on  the  11th  of 
Insurance  Co.  x  o 

June,  1870. 

In  declaring  upon  the  policies,  the  plaintiffs  alleged  their 
interest  as  follows,  viz.  "  that  the  plaintiffs  or  some  or  one  of 
them  were  or  was  interested  in  the  said  goods  to  the  amount  of  all 
the  moneys  by  them  insured  thereon,  and  that  the  said  insurance 
was  made  for  the  use  and  benefit  and  on  account  of  the  person  or 
persons  so  interested."  The  pleas  traversed  the  allegations  that 
the  plaintiffs  caused  themselves  to  be  insured  as  alleged,  and  that 
the  goods  or  any  part  of  them  were  shipped  as  alleged ;  and  there 
was  also  a  plea  (the  third)  alleging  that  "  the  plaintiffs  were  not, 
nor  were  any  nor  was  either  of  them,  interested  in  the  said  goods, 
nor  was  the  said  insurance  made  for  the  benefit  of  the  persons  or 
person  so  interested  as  alleged." 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  Guild- 
hall after  Hilary  Term,  1872,  when  a  verdict  was  found  for  the 
plaintiffs  for  the  whole  amount  insured,  subject  to  leave  reserved 
to  the  defendants  to  move  to  enter  the  verdict  for  them,  if  the 
Court  should  be  of  opinion  that  the  plaintiffs  had  not  an  insurable 
interest  in  the  subject-matter  of  the  insurance  as  alleged  in  the 
declaration ;  or  to  reduce  the  damages  to  3000Z.  in  the  event  of  the 
Court  being  of  opinion  that  the  interest  alleged  and  proved,  and 
the  plaintiffs'  right  to  recover,  was  limited  to  the  amount  of  their 
actual  advances. 

Sir  John  Kar slake,  Q.G.,  in  Easter  Term  last,  obtained  a  rule 
nisi,  against  which  cause  was  shewn  on  the  20th,  21st,  and  22nd  of 
November,  1872,  and  the  28th  of  Januarj^  1873. 

H.  James,  Q.C.,  and  Watkin  Williams,  Q.G.,  for  the  plaintiffs, 
contended  that  the  plaintiffs  had  the  whole  legal  interest  in  the 
goods  when  they  accepted  the  draft  for  3000Z. ;  that  all  their  duty 
to  the  consignees  from  that  time  was  to  account  as  trustees  for 
them  for  the  surplus  proceeds;  and  that,  assuming  that  not  to  be 
so,  they  still  had  such  an  interest  in  the  goods  and  in  every  part  of 
them  as  gave  them  an  insurable  interest  in  the  whole,  so  as  to 
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entitle  them  to  insure  them  to  their  full  value  in  their  own  names,  1873 
holding  the  surplus  (if  any)  above  their  own  actual  beneficial  inte-  ebsworth 
rest  in  the  goods  as  trustees  for  the  consignors.    They  cited  and  j^^liance 
commented  upon  the  following  authorities  : — Bell  v.  Bromfield  (1)  ;  ^  Maeine^ 
Bell  V.  Ansley  (2) ;  Eiscox  v.  Barrett  (3) ;  Wolff  v.  Horneastle  (4) 
Page  v.  Fry  (5) ;  Cohen  v.  Hannam  (6)  ;  Lucena  v.  Craufurd  (7) 
Carruthers  v.  Sheddon  (8) ;  S^arhes  v.  Marshall  (9) ;  Hunter  v. 
Leathley  (10)  ;  Watson  v.  8wann  (11) ;  Waters  v.  Monarch  Insur- 
ance Co.  (12)  ;  London  and  North  Western  By.  Co.  v.  Glyn  (13); 
Joyce  V.  Swann  (14) ;  North  British  and  Mercantile  Insurance 
Co.  V.  Moffatt  (15) ;  Stephens  v.  Australasian  Insurance  Co.  (16) ; 
2  Duer  on  Insurance,  22,  29,  74. 

Sir  John  Karslahe,  Q.C.j  J.  C.  Mathew,  and  Cohen,  for  the  defen- 
dants, contended  that  the  plaintiffs  had  no  insurable  interest  at 
all  in  the  cotton,  but  a  mere  expectancy  of  profit  resting  on  a  con- 
tingency ;  that,  if  they  had  any  insurable  interest  at  all,  it  could 
only  be  to  the  extent  of  their  own  beneficial  interest  therein,  viz. 
3000Z. ;  that  they  could  only  insure  in  their  own  names  and  on 
their  own  behalf  to  the  extent  of  that  beneficial  interest ;  and  that 
the  only  persons  who,  without  having  a  beneficial  interest  in  goods 
equal  to  the  whole  value,  can  insure  in  their  own  names  to  the 
full  value,  and  recover  the  whole  value,  holding  the  surplus  as 
trustees,  are  those  who  are  in  law  owners  and  in  equity  trustees  of 
the  goods  insured,  which  the  plaintiffs  in  this  case  were  not.  They 
cited  and  commented  upon  the  following  authorities  : — Rohertson 
V.  Hamilton  (17);  Ex  parte  Waring  (18)  ;  Wolff  v.  Horneastle  (4)  ; 
Lucena  v.  Craufurd  (1)  ;  Bowles  v.  Har greaves  (19);  Irving 
V.  Bichardson  (20) ;  Stochdale  v.  Bunlop  (21) ;   Sutherland  v. 

(1)  15  East,  364.  (12)  5  E.&B.  870 ;  25  L.  J.(Q.B.)102. 

(2)  16  East,  141.  (13)  1  E.  &  E.  652 ;  28  L.  J.  (Q.  B.) 

(3)  Cited  16  East,  145.  188. 

(4)  1  B.  &  P.  316.  (14)  17  C.  B.  (N.  S.)  84. 

(5)  2  B.  &  P.  240.  (15)  Law  Rep.  7  C.  P.  25. 

(6)  5  Taunt.  101.  '              (10)  Ante,  p.  18. 

(7)  3  B.  &  P.  75 ;  2  B  &  P.  (N.  R.)  269.  (17)  14  Ivist,  522. 

(8)  6  Taunt.  14.  (18)  10  Vos.  345. 

(9)  2  Bing.  N.  C.  761.  (19)  3  M.  D.  &  De  G.  430 ;  23  L.  J. 

(10)  10  B.  &  C.  858.  (Ch.)  1. 

(11)  11  C.  B.  (N.  S.)  756  ;  31  L.  J.  (20)  2  B.  &  Ad.  193. 
(CP.)  210.  (21)  6  M.  &  W.  224. 


600 


COUET  OF  COMMON  PLEAS. 


[L.  E. 


1873  Pratt  (1) ;  Smith  v.  Vertue  (2)  ;  Waters  v.  Monarch  Insurance 
Ebsworth  .  Co.  (3) ;  London  and  North  Western  By.  Co.  v.  Glyn  (4) ;  Bank  of 
Alliance    ^^6^^^<^  V.  Perr?/  (5) ;  ^/oj  j)ar^e  Smart  (6) ;  TAe  Freedom  (7) ; 

Marine     J  Arnould  on  Insurance,  4th  ed.  54;  2  Duer  on  Insurance,  33, 

Instjeance  Co. 

75,  76,  78,  79,  80,  169,  173 ;  Phillips  on  Insurance,  218,  416. 

Cur.  adv.  vuU, 

July  15.  BoviLL,  C.J.  I  regret  to  say  that,  after  the  very  able 
arguments  of  the  learned  counsel  on  both  sides,  and  the  assistance 
which  we  derived  from  them,  and  after  much  consideration  on  our 
part,  the  members  of  the  Court  who  heard  the  argument  are 
equally  divided  in  opinion  as  to  the  result.  I  will  first  deliver 
judgment  on  behalf  of  my  Brother  Denman  and  myself. 

The  action  was  brought  upon  two  policies  of  insurance,  to  re- 
cover a  loss  upon  cotton  shipped  at  Bombay  for  Liverpool  by  a 
vessel  called  the  Aurora.  Both  policies  were  effected  by  the 
plaintiffs  in  their  own  names,  under  the  firm  of  Irving,  Ebsworth, 
&  Holmes,  and  w^ere  two  of  a  series  of  insurances  which  they 
had  effected  in  the  usual  course  of  their  business.  The  plaintiffs 
were  brokers  and  agents  engaged  in  the  cotton  trade  in  London, 
and  were  in  the  habit  of  receiving  consignments  of  cotton  from 
Bombay  for  sale  on  behalf  of  the  shippers,  who  drew  bills  upon  the 
plaintiffs  against  the  consignments.  These  bills  were  usually 
negotiated  in  India,  with  the  bills  of  lading  attached  as  security, 
and  were  then  remitted  to  this  country.  The  holders  of  the  bills 
on  their  arrival  here  presented  them  to  the  plaintiffs  for  acceptance, 
and  the  plaintiffs  accepted  them  against  delivery  of  the  shipping- 
documents  ;  their  security  being  the  goods  in  respect  of  which  the 
bills  were  drawn.  The  holders  of  the  bills  of  lading  had  no  fur- 
ther interest  in  them  or  in  the  goods  which  they  represented  than 
as  security  for  payment  of  the  bills  drawn  upon  and  accepted  by 
the  plaintiffs,  subject  to  which,  the  plaintiffs  had  the  right  to  the 
bills  of  lading  as  security  for  the  amount  for  which  they  had  come 
under  acceptance  against  the  consignment ;  and  they  had  also  the 

(1)  11 M.  &  W.  296  ;  12  M.  &  W.  17.        (4)  1  E.  &  E.  652 ;  28  L.  J.  (Q.  B.) 

(2)  9  C.  B.  (N.S.)  2U;  30  L.  J.  188. 

(CP.)  156.  (5)  Law  Eep.  7  Ex.  14. 

(3)  5  E.  &  B.  870 ;  25  L.  J.  (Q.  B.)        (6)  Law  Eep.  8  Cli.  Ap.  220. 
102.  (7)  Law  Eep.  3  P.  C.  594. 
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right  to  sell  the  goods  for  their  reimbursement,  as  well  as  to  earn  1873 


their  commission  upon  the  sales,  and  had  generally  to  manage  the  Ebsworth 
consignment.  AlllInce 

The  plaintiffs  were  in  the  habit  of  effectinsj  insurances  with  the  ^  Marine 
^  °  InsueanceCo. 

defendants  to  cover  goods  thus  consigned  to  them;  and  the 

policies,  including  those  now  sued  upon,  were  all  in  the  same 

form,  expressing  in  the  usual  way  that  they  were  made  by  the 

plaintiffs  "  as  well  in  their  own  names  as  for  and  in  the  name  or 

names  of  all  and  every  person  or  persons  to  whom  the  same  doth, 

may,  or  shall  appertain  in  part  or  in  all,"  and  were  each  for  5000Z. 

on  cotton  and  [or]  produce  from  Bombay  to  London  or  Liver- 
pool direct  or  via  Havre,"  "  by  ship  or  ships,"  and  at  the  rate  or 
premium  per  cent,  stated  in  each  policy.  As  the  plaintiffs  received 
advices  of  the  shipments,  they  declared  to  the  defendants,  and  upon 
the  policies,  the  particulars  and  value  of  the  goods  and  the  names 
of  the  vessels  by  which  they  v/ere  shipped. 

The  terms  on  which  goods  were  to  be  shipped  are  contained  in 
the  following  extract  of  a  letter  from  the  plaintiffs  to  Messrs. 
Eobert  Bell  &  Co.,  of  Bombay,  dated  the  28th  of  October,  1869  :— 
"  Our  previous  letters  of  credit  for  advances  on  cotton  to  our 
consignment  having  expired,  we  beg  leave  to  renew  the  same,  as 
follows : — 

You  are  by  the  present  authorized  to  value  on  us  at  usance  at 
the  rate  of  101.  sterling  per  bale  of  cotton,  cost  f.  o.  b.  and  freight, 
against  shipping  documents  and  timely  insurance  orders  or  policies 
of  insurance ;  and  we  engage  to  accept  your  drafts  so  drawn  on 
.presentation,  and  to  pay  the  same  at  maturity,  or  previously,  at 
our  option,  under  discount. 

The  shipments  not  to  exceed  200  bales  cotton  by  any  one 
vessel,  and  the  present  credit  to  be  limited  to  30th  April  next, 
unless  previously  withdrawn." 

On  the  28th  of  April,  1870,  Messrs.  Robert  Bell  &  Co.  in  Bom- 
bay shipped  250  bales  of  cotton  on  board  the  Aurora  for  Liver- 
pool, under  bills  of  lading  making  the  goods  deliverable  to  them 
or  order,  and  the  freight  to  be  paid  at  the  port  of  discharge. 

On  the  29th  of  April,  Messrs.  Robert  Bell  &  Co.  wrote  to  the 
jplaintiffs,  as  follows : — 

"  We  have  now  the  pleasure  to  inform  you  that  wo  have  induced 
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1873       Mr.  Cursondas  Madhowdass  (respectable  merchant  of  this  place)  to 
"ebsworth   ship  in  joint  account  with  ourselves  250  bales  new  Dho  Uera- 
Alliance    ^otton  per  ship  Aurora  (freight  11.  per  ton),  and  against  this  ship- 
^  Marine^   ment  we  have  valued  upon  your  good  selves  by  this  opportunity, 
"  through  the  National  Bank  of  India,  p.  3000Z.,  at  six  months- 
sight  (ex.  Is.  llf(^.),  to  which  we  crave  your  kind  protection* 
Sample  of  this  shipment  goes  forward  over  land  to  your  address^ 
by  this  mail. 

"  We  hope  this  cotton  will  arrive  with  you  at  a  very  favourable^ 
opportunity  ;  and,  confiding  the  same  to  your  care  and  attention,, 
and  referring  to  the  accompanying  letter  for  market  information, 
we  remain,  &c.,  .  "  Kobert  Bell  &  Co." 

There  was  a  further  shipment  by  Messrs.  Kobert  Bell  &  Co.  of 
250  other  bales  of  cotton  by  the  same  vessel ;  and  upon  the  whole 
of  the  cotton  Messrs.  Bell  &  Co.  had  advanced  Cursondas  Madhow- 
dass a  sum  of  6000Z. 

A  bill  of  exchange  for  3000Z.  in  respect  of  the  250  bales  first 
mentioned  was  drawn  by  Eobert  Bell  &  Co.,  payable  to  their  own 
order,  upon  the  plaintiffs,  and  payable  at  six  months  after  sight. 

This  bill  of  exchange  was  indorsed  by  Kobert  Bell  &  Co.,  and 
then  discounted  by  them  with  the  National  Bank  of  India  in 
Bombay ;  and  at  the  same  time,  as  security  for  the  acceptance  and' 
due  payment  of  the  bill,  Messrs.  Kobert  Bell  &  Co.  placed  in  the 
hands  of  the  bank  the  bills  of  lading  for  the  250  bales  of  cotton 
against  which  the  bill  of  exchange  was  drawn.  The  following 
letter  was  also  signed  by  Kobert  Bell  &  Co.,  and  given  to  the 
National  Bank  of  India  : — 

"  To  the  Manager  of  the  National  Bank  of  India,  Limited. 

"  Bombay,  28th  April,  1870. 

*^  Sir, — Having  this  day  negotiated  to  you  one  bill  of  exchange 
drawn  by  us  on  Messrs.  Irving,  Ebs worth,  &  Holmes,  of  London^, 
the  particulars  of  which  are  noted  at  foot,  and  having  at  the  same 
time  as  collateral  securities  for  the  due  payment  of  the  said  bill 
indorsed  to  you  the  bills  of  lading  and  handed  to  you  the  shipping 
documents  of  the  several  goods,  also  stated  at  foot, — we  hereby 
authorize  you  or  any  of  your  managers  or  agents,  if  you  or  he 
shall  think  fit,  at  our  expense  to  insure  the  above  goods  from  sea, 
risk,  including  loss  by  capture,  and  also  from  loss  by  fire  on  shore, 
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omit  to  do  so  immediately  after  notice  from  you  to  that  effect,  and  ebswoeth 

to  add  the  premiums  and  expenses  of  such  insurances  to  the  Alliance 

amount  char2:eable  to  us  in  respect  of  the  said  bill.  ^  Marine 

^  ^  Insurance  Co 

We  also  authorize  you  or  any  such  manager  or  agent,  if  you 

or  he  shall  think  fit,  to  sell  any  portion  of  the  said  goods  which 

you  or  he  may  deem  necessary,  for  payment  of  freight  and  of 

such  premiums  and  expenses  of  insurance,  and  to  take  such 

charges  for  commission  as  in  ordinary  cases  between  a  merchant 

and  his  correspondent. 

"  We  also  authorize  you  and  the  holders  of  the  above  bills  for 
the  time  being  to  take,  if  you  or  they  shall  think  fit,  conditional 
acceptances  to  all  or  any  of  such  bills,  to  the  effect  that,  on  pay- 
ment thereof  at  maturity,  the  above-mentioned  bills  of  lading  and 
shipping  documents  shall  be  delivered  to  the  drawees  or  acceptors 
thereof;  such  authorization  on  our  part  to  extend  to  cases  of 
acceptance  for  honor. 

"  We  further  authorize  you  or  any  of  your  managers  or  agents, 
on  default  being  made  in  acceptance  on  presentment  or  in  pay- 
ment at  maturity  of  any  of  the  above  bills,  to  sell  the  said  goods 
or  a  competent  part  thereof,  and  to  apply  the  net  proceeds  (after 
deducting  usual  commission  and  charges),  as  far  as  they  will  go,  in 
or  towards  payment  of  such  bills,  with  re-exchange  and  charges, 
and  to  retain  the  surplus  balance,  if  any,  and  place  the  same 
against  any  other  of  our  bills  which  may  at  the  time  be  in  your 
hands ;  and,  subject  thereto,  we  request  you  to  account  for  such 
surplus,  if  any,  to  the  proper  parties. 

"  We  further  authorize  you  or  the  holders  of  the  said  bills  for 
the  time  being  at  any  time  before  their  maturity  to  accept  pay- 
ment from  the  drawees  or  acceptors  thereof,  if  required  so  to  do, 
and  on  payment  to  deliver  the  said  bill  of  lading  and  shipping 
documents  to  such  drawees  or  acceptors;  and  we  request  that 
you  or  the  holders  of  the  said  bills  will  allow,  if  required,  in  that 
event,  discount  thereon  for  the  time  such  bills  niay  have  to  run,  at 
the  Bank  of  England  minimum  rate  of  the  day,  if  taken  up  in 

London,  or  if  in  ,  at  the  current  rate  of  discount  of  the  day 

on  government  acceptances  in  ,  but  not  to  exceed  the  rate 

of  5  per  cent,  per  annum.         (Signed)    "  Ivobert  Bell  cl*  Co." 
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Ebswoeth 

V. 

Alliance 
Makinb 
Insueance  Co. 


Particulars  of  Bills. 

Particulars  of  Goods. 

Date. 

Amount. 

Drawee. 

Bill  of  Lading. 

Name  of 
Ship. 

Ap.  28, 1870. 

3000Z. 

Messrs.  I.,  E.,  &  Holmes. 

250  bales  cotton, 
R.  B.  &  Co. 

Aurora. 

Messrs.  Eobert  Bell  &  Co.  at  the  same  time  also  handed  to  the 
National  Bank  an  order  for  insurance  addressed  to  the  plaintiffs, 
in  the  following  terms : — 

"Bombay,  28th  April,  1870. 
"  Messrs.  Irving,  Ebsworth,  &  Holmes,  London. 

"Dear  Sirs, — We  have  to  request  you  will  effect  English  in- 
surance on  250  bales  of  cotton  shipped  by  us  per  Aurora  for 
Liverpool,  to  the  extent  of  20Z.  per  bale,  and  will  thank  you  to 
deliver  the  policy  to  the  National  Bank  of  India,  London,  with 
their  lien  duly  secured  thereon,  to  be  held  by  them  until  payment 
of  our  draft  on  you  for  3000Z.,  dated  28th  April,  1870.  We  beg  to 
add  that,  should  you  omit  to  effect  insurance,  the  bank  will  be  at 
liberty  to  insure  the  shipment  for  their  own  protection,  and 
recover  the  cost  from  you  before  giving  up  the  bill  of  lading. 

(Signed)    "  Eobert  Bell  &  Co." 

The  letter  of  hypothecation  was  countersigned  by  Cursondas 
Madhowdass,  who  was  interested  with  Bell  &  Co.  in  the  adven- 
ture ;  and  he  also  indorsed  the  bill  of  exchange,  and  wrote  and 
gave  to  the  National  Bank  a  letter  addressed  to  the  plaintiffs 
(but  which  w^as  not  shewn  to  them  until  after  payment  of  their 
acceptance),  in  the  following  terms : — 

"Bombay,  29th  April,  1870. 
"  Messrs.  Irving,  Ebsworth,  &  Holmes. 

"  Gentlemen, — I  beg  to  advise  you  that  I  have  shipped  to  your 
care,  through  Messrs.  Eobert  Bell  &  Co.  of  this  place,  the  under- 
mentioned cotton;  and  I  inclose  invoice  thereof,  amounting  to 
E.38,981.  6.  Against  the  same  I  have  drawn  upon  you  as  at 
foot,  with  the  indorsement  of  the  above-mentioned  firm,  and  I 
beg  your  kind  protection  to  my  draft.    I  shall  also  feel  obliged  by 
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your  effecting  insurance  to  the  extent  of  ISl.  p.  B.  (eighteen  1873 

pounds  per  bale).    On  arrival  of  the  shipment,  please  sell  it  to  ebswoeth 

the  best  advantage,  remitting  to  me  any  balance  that  may  be  due  Alliance 

hereafter.    Should,  however,  the  net  proceeds  fall  short  of  the  Marine 

.  Insurance  Co. 

amount  of  your  acceptance,  together  with  any  charges  that  may 

have  been  incurred  by  you,  I  hereby  authorize  you  to  draw  upon 

me  at  usance  for  the  difference,  and  I  agree  to  honor  any  such 

draft  or  drafts  that  may  be  passed  upon  me,  and  also  to  accept  as 

correct  all  accounts  that  may  be  rendered. 

(Signed)   "  Cursondas  Madhowdass." 

Then  followed  particulars  of  the  shipment,  describing  by  marks 
the  250  bales  new  Dho  Uera,  per  Aurora,  and  bill  dated  28th 
April,  1870,  for  3000?.,  adding,  "  The  cotton  sample  sent  to  you 
represents  fair  average  quality  of  the  250  bales." 
,  No  bill  of  exchange,  however,  was  drawn  by  Cursondas  Madhow- 
dass in  respect  of  the  250  bales  of  cotton  now  in  question. 

The  National  Bank  of  India  remitted  the  bill  of  exchange  for 
3000Z.  and  the  other  documents  which  had  been  given  to  them  by 
ilobert  Bell  &  Co.  to  the  chief  manager  of  their  bank  in  London. 

The  bill  of  exchange  was  presented  to  the  plaintiffs  for  acceptance 
on  the  21st  of  May,  and  they  gave  a  conditional  acceptance,  as  con- 
templated by  the  letter  of  hypothecation,  in  the  following  terms  : 
Accepted,  21st  May,  1870,  against  delivery  of  shipping  documents 
for  250  bales  cotton  per  Aurora.    Irving,  Ebsworth,  &  Holmes." 

The  order  for  insurance  from  Messrs.  Eobert  Bell  &  Co.  was 
also  shewn  to  the  plaintiffs  by  the  National  Bank ;  and  it  was 
iirranged  between  them  that  the  250  bales  of  cotton  per  Auroi^a 
should  be  declared  by  the  plaintiffs  upon  their  open  policies  with 
the  defendants'  company,  which  were  then  running. 

At  this  time  the  plaintiffs  had  effected  two  open  policies  with 
the  defendants  for  5000Z.,  one  of  which  was  dated  the  23rd  of 
November,  1869,  and  the  other  the  17th  of  December,  1869;  and, 
as  there  remained  a  balance  of  846Z.  not  declared  for,  upon  the 
November  policy,  the  plaintiffs  declared  that  amount  upon  that 
policy,  and  a  declaration,  following  other  similar  declarations,  was 
made  on  the  policy,  under  the  general  beading  of  The  interest 
attaching  to  the  within  policy  is  liereby  declared  to  be  shipped 
and  valued  as  under,"  as  follows,  viz. : 
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Ebswokth    of  cotton  valued  at  5000Z,,  attaching  to  this  policy  84:61." 
Alliance       ^  similar  declaration  of  interest  was  indorsed  upon  the  Decern- 
InsubancTco        P^^icy?  stating  it  to  be  "  Per  Aurora,  balance  from  preceding 
*  policy  on  250  bales  cotton,  valued  at  5000?.,  4154?." 

These  are  the  policies  upon  which  the  plaintiffs  are  now  suing  in 
this  action. 

The  plaintiffs  then  sent  the  following  letter  to  the  ^National 
Bank  of  India  : — 

"London,  27th  May,  1870. 
"  To  the  chief  manager  of  the  National  Bank  of  India,  Limited^ 
London. 

"  Sir, — We  beg  to  inform  you  that  we  have  declared  on  our 
open  marine  policies  for  5000Z.  dated  23rd  November,  1869,  5000Z. 
dated  17th  December,  1869,  effected  with  the  Alliance  Insurance 
Company,  the  following  shipments  from  Bombay  to  Liverpool,  as- 
per  specification  at  foot ;  and  we  hereby  undertake  and  guarantee 
to  hold  the  amount  insured  at  your  disposal  until  payment  of  our 
acceptance  for  3000/.  due  24th  November. 

(Signed)  "  Irving,  Ebsworth,  &  Holmes." 

"  Goods,  250  bales  cotton,  K.  B.  &  Co. ;  Ship,  Aurora  ;  Amount 
declared,  5000Z." 

The  Aurora  left  Bombay  on  the  voyage  in  question,  and  was 
lost  at  sea  on  the  11th  of  June,  1870,  and  there  was  a  total  loss  of 
the  cotton. 

On  the  24th  of  November  following  the  plaintiffs  paid  their 
acceptance  at  maturity,  and  received  from  the  National  Bank  the 
bill  of  lading,  which  until  that  day  had  remained  with  the  bank 
as  security  for  payment  of  the  acceptance. 

The  declaration  contained  averments  (which  were  traversed)  that 
the  plaintiffs  or  one  of  them  were  or  was  interested  in  the  goods 
to  the  amount  of  all  the  moneys  by  them  insured  thereon,  and  that 
the  insurances  were  made  for  the  use  and  benefit  and  on  account 
of  the  person  or  persons  so  interested ;  and  the  question  discussed 
upon  the  argument  depended  upon  the  issues  thus  raised.  There 
was  also  a  denial  of  the  plaintiffs  having  caused  themselves  to  be 
insured. 

It  was  agreed  on  the  argument  that  the  Court  should  be  at 
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drawn  ;  and  power  was  reserved  to  the  Court  to  amend  the  plead-  Ebswoeth 

inojs,  if  necessary.  ,  ^• 

°  *'  ^      ^  Alliance 

Upon  the  facts  proved  at  the  trial,  it  appears  to  us  that  the  ^  Marine 
shipment  in  question  was  one  of  that  description  which  was  in- 
tended to  be  covered  by,  and  which  the  plaintiffs  were  at  liberty 
to  declare  upon,  their  floating  policies.  From  the  nature  of  the 
transactions  in  which  they  were  engaged,  their  object  in  keeping 
on  foot  a  succession  of  open  policies  must  have  been  to  cover  ship- 
ments which  might  from  time  to  time  be  consigned  to  them  ;  and 
both  they  and  the  underwriters  must,  we  think,  be  taken  to  have 
€ontemplated  that  the  transactions  would  be  conducted  in  the 
usual  course  of  business,  which  is,  that,  when  goods  are  so  con- 
signed, bills  of  exchange  would  be  drawn  upon  the  plaintiffs  by 
the  shippers,  which  would  or  might  be  negotiated  to  third  parties 
with  the  bills  of  lading  attached  as  security. 

Before  the  bill  of  exchange  in  this  case  was  accepted,  the  bill 
of  lading  and  the  goods  which  it  represented  would  be  a  security 
to  the  holders  of  the  bill  of  exchange,  and  the  plaintiffs  would 
have  no  present  interest  in  them  ;  but,  as  soon  as  the  plaintiffs 
accepted  the  bill,  they  became  bound  to  pay  it  upon  the  shipping 
documents  being  delivered  to  them  :  Smith  v.  Vertue  (1)  :  and,  in 
the  ordinary  course  of  business,  when  the  bill  arrived  at  maturity, 
upon  the  plaintiffs  paying  the  amount,  the  bill  of  lading  would  be 
handed  to  them.  It  was  also  contemplated,  as  appears  by  the 
concluding  part  of  Messrs.  Bell  &  Co.'s  letter  to  the  National 
Bank,  of  the  28th  of  April,  1870,  that  the  plaintiffs  might  desire  to 
take  up  the  bill  of  lading  and  pay  the  amount  of  their  acceptance 
before  maturity,  and  this  would  be  in  accordance  with  the  usual 
course  of  business,  in  order  to  enable  the  plaintiffs,  as  consignees 
for  the  shippers,  to  take  advantage  of  a  favourable  market  and  to 
make  immediate  sales  of  the  cotton. 

The  bill  of  exchange  being  drawn  by  the  shippers,  and  accepted 
by  the  plaintiffs  against  the  consignment,  that  consignment  im- 
mediately became  an  equitable  security  to  the  plaintiffs  for  the 
amount  of  their  acceptance ;  and  they  would  have  been  entitled 
in  equity  to  have  the  cotton  appropriated  for  their  reimbursement : 
(1)  9  C.  B.  (N.S.)  21i ;  30  L.  J.  (CP.) ;")(;. 
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1 873      Ex  'parte  Barber  (1) ;  Ex  jparte  Mackey  (2) ;  and  see  also  the 
EbswoethT  I'ecent  case  before  the  Lords  Justices,  of  Ex  parte  Smart 
Alliance  Banh  of  Ireland  v.  Perry.  (4)    The  plaintiffs  would  further 

Makine  be  entitled  to  their  commission  on  the  sale  of  the  goods,  and 
'  also  to  be  reimbursed  the  cost  of  the  insurance,  and  their 
other  expenses  in  respect  of  the  consignment ;  and  it  was  their 
business  to  sell,  manage,  and  dispose  of  the  cotton  as  con- 
signees. The  equitable  interest  of  the  plaintiffs,  after  coming 
under  acceptance  against  the  shipment,  was  not  in  any  particular 
portion  of  the  cotton,  but  in  the  whole  and  in  every  part  of 
it;  and  no  portion  of  it  could  have  been  withdrawn  without 
diminishing  their  security.  They  had  also  the  power  to  sell 
and  dispose  of  every  portion  of  it,  and  to  receive  the  purchase 
money. 

Under  these  circumstances,  were  they  entitled  to  insure  in  their 
own  names  the  whole  of  the  cotton,  and  to  its  full  value,  or  were 
they  entitled  to  insure  the  cotton  only  to  the  extent  of  their  per- 
sonal liability  under  their  acceptance  ? 

It  is  clear  that  a  mortgagee  of  goods  by  assignment  would  be- 
entitled  to  insure  the  whole  of  the  goods  in  his  own  name,  and  to^ 
their  full  value,  and,  in  case  of  a  loss,  would  be  entitled  to  recover 
in  his  own  name  the  full  amount  of  the  insurance,  and  would  be  a 
trustee  for  the  mortgagor  as  to  any  surplus  beyond  the  amount  of 
his  own  debt.  The  plaintiffs,  having  an  interest  in  every  part  of 
the  cotton,  would,  as  it  appears  to  us,  stand  in  the  same  position 
in  equity  as  a  strict  mortgagee  in  a  Court  of  law,  and  would  clearly 
be  entitled  to  insure  themselves  against  the  loss  of  the  cotton,  as 
affecting  not  only  their  security  for  reimbursement  of  the  amount 
of  their  acceptance,  but  also  their  commission  on  the  sale :  but  it 
also  appears  to  us  that,  having  an  equitable  security  upon  the 
whole  of  the  goods  and  every  part  of  them,  and  the  duty  of 
selling  and  managing  the  consignment,  they  might,  if  it  was  so 
intended^  insure  in  their  own  names,  not  only  their  own  individual 
interest  in  the  cotton,  but  also  the  interest  of  the  other  parties 
interested,  viz.  the  shippers  (Messrs.  Bell  &  Co.)  and  the  National 
Bank  of  India. 


(1)  3  M.  D.  &  D.  174. 

(2)  2  M.  D.  &  D.  136. 


(3)  Law  Eep.  8  Ch.  220. 

(4)  Law  Eep.  7  Ex.  14. 
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Prima  facie,  an  insurance  by  a  mortgagee,  whether  legal  or  1873 

equitable,  would  cover  only  his  own  particular  interest  in  the  goods ;  ebswoeth 

but,  if  the  insurance  was,  as  between  him  and  the  underwriters,  j^^^^^j^^f.^ 

intended  to  cover  the  interest  of  all  parties  and  the  whole  value  of  Marine 

,  .      .  11  Insurance  Co, 

the  goods,  there  would  be  no  objection  to  a  legal  mortgagee  so 

insuring  in  his  own  name  to  cover  all  the  interests  and  the  entire 
value  of  the  goods  :  and  we  think  there  is  equally  no  objection  to 
an  equitable  mortgagee,  or  a  person  who  stands  in  a  similar  position, 
insuring  in  like  manner.  An  insurable  interest  is  clearly  not  con- 
fined to  a  strict  legal  right  'of  property.  It  then  becomes  a 
question  of  fact  what  was  the  interest  intended  to  be  covered  by 
the  policy.  If  it  was  only  the  individual  interest  of  the  mort- 
gagee, he  could  recover  only  the  amount  of  that  interest ;  but,  if 
the  insurance  was  intended  to  cover  the  interest  of  the  mortgagor 
also,  then  he  would  be  entitled  to  recover  in  his  own  name  for 
bath  interests :  see  Irving  v.  Bichardson.  (1)  In  that  case  the 
assured,  though  a  mortgagee  of  the  ship,  had  under  the  Kegistry 
Acts  no  legal  ownership,  but  only  an  equitable  interest  in  it ;  and 
yet  it  was  considered  that  he  might  insure  and  recover  in  his  own 
name  the  whole  amount,  if  the  insurance  was  intended  to  cover 
the  mortgagor's  interest  as  well  as  his  own  ;  and  that,  whether  it 
was  so  intended  or  not,  was  the  proper  question  to  be  left  to  the 
jury  in  such  a  case :  see  also  the  observations  of  Parke,  B.,  in 
Sutherland  v.  Fratt.  (2) 

Upon  the  facts  of  the  present  case,  and  having  power  to  draw 
inferences,  we  can  entertain  no  doubt  that  the  insurances  effected 
by  the  plaintiffs  were  intended  to  cover  the  whole  interest  of  all 
the  parties  interested  in  the  consignments.  They  seem  to  us  to 
have  been  effected  for  that  express  purpose,  and  to  have  been  so 
treated  by  all  parties  :  and  we  think  that  they  must  be  considered 
in  that  light.  It  is,  we  believe,  the  common  practice  of  consignees 
and  underwriters  to  have  floating  policies  of  this  description, 
with  a  view  of  covering  the  interest  of  all  parties  in  the  goods ;  and 
it  seems  to  us  that  as  each  shipment  was  declared  the  policies 
would  enure  for  the  benefit  of  the  different  parties  who  were 
interested  in  the  goods  so  declared. 
,  In  this  case,  the  cotton  was  declared  by  the  plaintiffs  under  their 
(1)  2  B.  &  Ad.  193.  CI)  12  ]\r.  &  W.  17. 
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Ebswoeth   the  assent  of  the  National  Bank  of  India ;  and,  upon  the  declara- 

Alliance    ^^ons  being  made,  these  policies  would  as  to  this  shipment  enure, 

Mabine  jiQ^  Qjjly  for  the  benefit  of  the  plaintiffs  themselves,  who  were 
Insurance  Co.  ,  ^ 

interested  in  the  safety  of  the  whole  of  the  goods  to  cover  their 

own  liabilities  and  claims,  but  also  for  the  benefit  of  the  National 
Bank  of  India,  to  secure  to  them  the  amount  of  the  acceptance,  as 
well  as  for  the  shippers,  as  the  persons  entitled  to  the  surplus  pro- 
ceeds of  the  goods  when  sold  by  the  plaintiffs.  There  was  also  the 
very  possible  contingency  that  the  goods  when  sold  might  not 
from  various  causes  realize  the  amount  for  which  the  plaintiffs  had 
come  under  acceptance. 

Although  the  insurances  would  in  our  opinion,  as  they  were 
intended  to  do,  cover  the  whole  value  of  the  shipment,  and  all  the 
different  interests  in  the  goods,  yet,  from  the  nature  of  these 
floating  policies,  and  their  being  effected  in  anticipation  of  future 
transactions  of  the  plaintiffs  with  various  persons  who  were  un- 
known at  the  dates  when  the  policies  were  effected,  they  were 
necessarily  effected  by  the  plaintiffs  in  their  own  names ;  and  it 
could  not  be  said  that  as  contracts  they  were  made  by  the  plaintiffs 
by  order  or  for  account  or  on  behalf  of  persons  who  were  then  un- 
known, but  who  might  at  some  future  time  consign  goods  to  the 
plaintiffs.  The  consequence  of  this  is,  as  it  seems  to  us,  that  no 
action  could  be  maintained  upon  the  policies  in  question  by  or  in 
the  names  of  any  persons  except  the  plaintiffs:  and,  in  this 
particular  case,  if  it  had  been  averred  that  Messrs.  Bell  &  Co.  were 
interested  in  the  cotton,  and  that  the  insurances  respectively  were 
made  for  their  use  and  benefit  and  on  their  account,  we  think  that 
such  an  allegation  would  not  have  been  maintained :  Watson  v. 
Swann.  (1)  Neither  could  it  have  been  properly  alleged  that  the 
plaintiffs  and  Messrs.  Bell  &  Co.,  either  with  or  without  the  National 
Bank  of  India,  were  jointly  interested  in  the  cotton,  and  that  the 
policies  were  effected  on  their  account ;  for  no  such  joint  interest 
existed,  and  the  policies  at  the  time  they  were  made  were  not  effected 
on  their  behalf :  and  the  only  proper  conclusion  in  law  from  the  facts, 
as  it  appears  to  us,  is  that  the  plaintiffs,  having  effected  the 
policies  in  their  own  names  to  cover  future  consignments,  such  as 
(1)  11  C.  B.  (N.S.)  756 ;  31  L.  J.  (CP.)  210. 
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the  cotton  in  this  case,  not  only  may,  but  must,  sue  upon  the  I87c 


policies  in  their  own  names,  and  we  think  that  the  averments  in  this  Ebsworth 

declaration,  that  the  insurances  were  made  for  their  use  and  benefit  alliance 

and  on  their  account,  and  that  they  were  the  parties  interested,  Marine 

^  Insurance  Co. 

were  the  proper,  and,  indeed,  the  only  correct  mode  of  framing  the 

declaration. 

It  is  quite  true  that  Messrs.  Bell  &  Co.  had  an  interest  in  the 
cotton,  and  were,  in  fact,  the  general  owners  of  it,  subject  to  the 
rights  which  they  had  created  on  the  part  of  the  National  Bank  of 
India  and  the  plaintiffs :  but,  as  between  the  underwriters  and  the 
plaintiffs,  the  former  must,  we  think,  be  taken  to  have  agreed  that 
the  plaintiffs  might  declare  goods  consigned  to  them  under  circum- 
stances like  the  present,  upon  the  floating  policies  effected  by  them, 
and  that  they  might  recover  upon  them  the  full  value  in  their  own 
names. 

•  There  is  no  doubt  that  in  a  declaration  the  averments  of  interest, 
and  as  to  the  person  on  whose  behalf  the  insurance  is  effected, 
must  be  correctly  made,  and  that  a  variance  in  that  respect  would 
be  fatal,  though  the  interest  is  now  allowed  to  be  alleged  alterna- 
tively in  various  persons.  It  is  also  not  sufficient  to  aver  the 
interest  to  be  in  another  person,  without  also  alleging  that  the 
insurance  was  made  on  his  behalf.  These  averments  likewise 
affect  the  evidence  and  right  of  discovery  at  law,  though,  where  a 
plaintiff  sues  as  trustee  for  another,  a  discovery  might  be  had  in 
equity  from  the  cestui  que  trust,  and  relief  obtained  as  against 
him. 

It  is  quite  true  that,  after  the  floating  policies  had  been  opened, 
and  when  the  shipment  was  made,  there  was  an  order  by  Messrs. 
Bell  &  Co.  to  the  plaintiffs  to  insure,  and  that  by  agreement  with 
the  National  Bank  of  India  the  declarations  of  interest  by  the 
plaintiffs  under  these  floating  policies  were  to  be  treated  as  cover- 
ing this  cotton :  but  that  would  not  entitle  either  Bell  &  Co.  or 
the  bank  to  sue  upon  the  policies  in  their  own  names,  or  maintain 
an  allegation  that  the  policies  were  made  on  their  behalf. 

The  law  with  respect  to  the  insurable  interest  which  a  consignee 
may  include  in  a  policy  and  recover  in  his  own  name  is,  we  think, 
correctly  stated  in  the  3rd  edition  of  Arnould  on  Insurance,  at  p.  72, 
in  the  following  terms : — "  As  a  general  principle,  then,  tliere  can 
Vol.  VIII.  3  B  2 
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1873      be  no  doubt  that  consignees  of  the  goods,  being  in  advance  to  the 

Ebswoeth   consignors,  or  under  acceptances  for  them,  may  insure  in  their  own 

.  ^'  name  and  on  their  own  account  to  the  full  value  of  the  sroods,  and 
Alliance  °  ' 

Marine  apply  the  proceeds  of  the  policies  to  their  own  benefit  up  to  the 
*  extent  of  their  claims  in  respect  of  such  advances  and  the  accept- 
ances, holding  the  residue  in  trust  for  the  consignors." 

The  practice  of  the  mercantile  community  as  well  as  of  under- 
writers has  also,  we  believe,  been  entirely  in  accordance  with  this 
view  of  the  law ;  and  there  is  this  manifest  convenience  in  it,  that  it 
saves  a  multiplicity  of  insurances  upon  the  same  subject-matter,  and 
avoids  the  necessity  for  any  nice  distinctions  as  to  the  precise  nature 
of  the  various  interests  of  the  several  parties  which  are  intended 
to  be  covered  by  the  particular  insurance.  This  more  especially 
applies  to  the  case  of  floating  policies  effected  by  consignees  to 
cover  goods  of  all  persons  who  may  thereafter  consign  goods  to 
them,  and  to  similar  floating  policies  which  wharfingers,  ware- 
housemen, factors,  and  others  are  in  the  habit  of  effecting  to  cover 
the  owners'  interests  as  well  as  their  own ;  and  it  seems  to  us  that 
it  would  lead  to  great  practical  inconvenience  if  a  different  rule 
were  now  to  be  laid  down. 

Many  of  the  passages  which  were  cited  for  the  defendants  from 
text-writers  had  reference  only  to  what  a  person  might  insure  on 
his  own  account ;  and  a  great  part  of  the  argument  for  the  defen- 
dants rested  on  the  assumption  that  there  was,  in  fact,  an  insurance 
in  this  case  of  the  sej^arate  interest  of  Bell  &  Co.,  and  that  these 
policies  were  made  by  the  plaintiffs  as  the  agents  of  Bell  &  Co. 
and  on  their  behalf ;  but  which  assumption,  for  the  reasons  before 
stated,  we  consider  to  be  not  well  founded. 

The  case  of  Robertson  v.  Samilion  (1)  is  an  important  decision  to 
shew  that,  where  a  person,  having  a  limited  personal  interest  in  the 
safety  of  every  portion  of  »the  subject-matter  of  insurance,  insures 
not  only  that  particular  interest  but  the  whole  of  the  subject- 
matter  to  its  full  value  for  the  benefit  of  the  other  parties  who  are 
interested  in  it  as  well  as  of  himself,  he  will  be  considered  entitled 
to  recover  the  full  amount  in  his  own  name  upon  an  averment  of 
interest  in  himself,  and  will  be  considered  a  trustee  for  the  other 
parties  interested.    In  that  case  the  plaintiffs  were  owners  of  the 

(1)  14  East,  522. 
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BosSf  which,  with  another  ship  called  the  Atlantic,  belonging  to  1873 


Fisher  &  Co.,  and  their  cargoes,  had  been  captured  as  Spanish  ebswokth 

prize.    The  plaintiffs  and  the  respective  owners  of  the  other  ship  j^lliance 

^and  of  the  cargoes  employed  one  Cowan  as  their  agent  in  Spain  jj^g^^'^^^^J^Q 

to  obtain  restitution  or  compromise  the  claims  of  the  captors  and  to 

send  the  property  back  to  England.    He  effected  an  arrangement 

by  giving  up  part  of  each  cargo,  and  upon  the  terms  that  the  two 

ships  and  the  rest  of  the  cargoes  should  be  restored  for  the  common 

benefit  of  the  original  owners  of  both  ships  and  cargoes  in  the 

lump  ;  and  he  drew  a  bill  upon  the  plaintiffs  (which  was  accepted 

and  paid  by  them)  for  the  general  expenses  of  effecting  the 

arrangement,  and  for  the  outfit  of  the  vessels  on  their  return 

homewards.    The  agent  stated  in  a  letter  to  the  plaintiffs  :  "  The 

whole  property  restored  is  to  form  a  mass,  and  the  reparation 

made  agreeably  to  the  respective  values  that  may  be  affixed  to 

both  ships  and  cargoes.    The  Atlantic  I  shall  consign  to  you,  in 

order  to  simplify  the  concern;  and  you  can  arrange  with  the 

owners.    The  above  information  will  guide  you  with  respect  to 

insurance."    The  plaintiffs  then  effected  an  insurance  upon  the 

Atlantic,  and  that  vessel  was  again  captured  by  the  French.  The 

plaintiffs  thereupon  sued  in  their  own"  names  to  recover  for  a  total 

loss  of  that  vessel.    It  was  held  that  the  plaintiffs,  though  not  the 

owners  of  the  Atlantic,  had  an  insurable  interest  in  her  and  to  the 

full  amount  of  the  insurances.  In  the  course  of  the  argument,  when 

the  case  of  Lucena  v.  Craufurd  (1)  was  cited,  Lord  Ellenborough 

said  (2) :  "  Independent  of  that  case,  can  there  be  any  doubt  but 

that  the  plaintiffs  had  an  insurable  interest?    The  ships  and 

cargoes  were  all  thrown  into  hotchpot ;  and  the  plaintiffs  had  an 

interest  in  the  conjoint  property,  and  had  expended  their  own 

money  upon  it,  and  were  further  authorized  to  make  the  insurance, 

by  Cowan,  of  Corunna,  who  had  full  powers  of  attorney  from  all 

the  original  owners  of  the  property."    And,  upon  its  being  argued 

that  the  ship  insured  never  was  in  the  possession  of  the  plaintiffs,  and 

therefore  that  they  could  have  no  lien  on  it  (and  which  argument 

was  also  pressed  upon  us  in  this  case),  Lord  Ellenborough  said  (3) : 

*^  This  is  no  question  strictly  of  lien.    Cowan  was  in  possession  of 

(1)  3  B.  &  P.  75 ;  2  B.  &  P.  (N.  H.)  (2)  1-i  East,  at  p.  526. 

(3)  14  East,  at  p.  530. 
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1873  the  whole,  and  Cowan  continued  to  be  the  plaintiffs'  agent  for 
Ebswoeth  '^^^^  purpose  after  the  Atlantic  and  the  Boss  were  thrown  into 
Alliance  ^^tchpot  for  the  benefit  of  all  concerned.  The  whole  then  became 
^  Marine  a  new  property,  and  a  new  interest  was  constituted  in  the  former 
'  several  owners  conjointly,  so  that  the  proprietors  of  the  ship  Bos$ 
thereby  came  to  have  an  interest  in  the  Atlantic.  Upon  the 
arrangement  made  with  the  captors.  Cowan  received  restitution  of 
the  whole  property  in  the  lump,  as  it  is  said,  for  the  common 
benefit  of  the  original  owners  of  both  ships  and  cargoes ;  and  then 
Cowan,  being  such  agent  of  the  conjoint  interest  as  well  as  agent 
for  the  plaintiffs,  consigned  the  Atlantic  to  them,  and  drew  bills 
upon  them  for  the  general  expenses  of  the  whole  concern,  which 
they  accepted  and  paid.  If  this  does  not  give  them  an  insurable 
interest,  it  is  difficult  to  say  what  will."  And,  in  giving  judgment. 
Lord  Ellenborough  says  (1)  :  The  plaintiffs,  having  an  insurable 
interest  in  the  whole  mass  of  the  property  restored,  may  recover 
upon  this  policy  as  trustees  for  those  who  are  interested  with  them- 
selves in  the  whole,  though  they  may  be  afterwards  called  upon 
to  divide  it  amongst  the  several  claimants  in  the  proportions  due 
to  each ;  and  a  recovery  in  this  action  will  not  exclude  any  of  the 
parties  from  unravelling  the  account  in  equity."  And  again  (2)  : 
"  The  assured,  therefore,  upon  this  policy  are  entitled  to  recover 
from  the  underwriters  if  they  had  an  insurable  interest  in  the 
ship.  The  question,  then,  is,  who  had  such  an  interest  ?  I  answer, 
the  original  proprietors  of  both  ships  and  cargoes,  whose  interest 
had  been  united  in  hotchpot  through  the  medium  of  their  common 
agent.  Cowan.  Cowan  himself  had  an  interest  in  the  whole ;  and 
the  plaintiffs  had  also  an  interest  in  respect  of  the  bills  which  they 
had  accepted  and  paid  for  Cowan  on  account  of  this  conjoint 
property.  The  whole  was  thrown  into  hotchpot  when  it  was  deli- 
vered up  to  Cowan  by  the  first  captors ;  and  therefore  the  plaintiffs^ 
who  were  the  original  owners  of  the  ship  Boss,  became  interested 
in  the  whole.  They  were  also  interested  in  it  as  tlie  consignees 
and  representatives  of  Cowan,  who  had  expended  money  upon  the 
whole  in  hotchpot,  and  for  whom  they  had  accepted  and  paid  bills 
on  that  account.    It  cannot,  therefore,  be  said  that  the  plaintiffs 


(1)  14  East,  at  p.  582. 


(2)  14  East,  at  p.  534. 
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iiad  not  an  insurable  interest  in  the  subject-matter."    It  was  lield  1873 


that  the  plaintiffs  might  insure  and  recover  as  for  a  total  loss  on  ebswobth 

the  policy  on  the  Atlantic,  of  which  they  were  not  the  owners,  ^^^liIi^ce 

thouo^h  they  miffht  be  responsible  over  to  the  owner  of  that  vessel  Marine 

T  .  .       ^  .       ^  -,  1  1  Insurance  Co, 

or  ms  representatives  lor  a  proportion  oi  the  money  when  recovered. 

That  case  seems  to  us  a  very  strong  authority  in  favour  of  the 

plaintiffs  in  this  action. 

A  similar  principle  has  been  adopted  and  acted  upon  in  the  case 
of  fire  policies,  where  persons  having  a  very  limited  personal  inte- 
rest, such  as,  a  warehouseman  in  one  case,  having  only  a  lien  for  his 
charges,  and  not  being  himself  an  insurer  by  law,  and  a  carrier  in 
the  other,  had  effected  and  kept  on  foot  floating  policies  for  the 
purpose  of  covering,  and  which  were  considered  to  cover,  not  only 
their  own  individual  interests  but  also  the  interests  of  the  owners 
of  the  goods ;  and  these  persons  were  held  to  have  insurable  interests 
as  against  the  insurers  to  the  full  value  of  the  goods,  and  to  have  a 
right  to  recover  the  whole  amount  of  the  insurances  in  their  own 
names,  though  they  would  be  trustees  as  to  any  surplus  beyond 
their  own  individual  claims  for  the  other  parties  interested :  see 
Waters  v.  Monarch  Insurance  Go,  (1)  and  London  and  North- 
western By.  Co.  V.  Glyn.  (2) 

It  is  true  that  those  were  cases  of  fire  insurance,  and  upon 
policies  which  expressly  covered  goods  in  trust  but,  if  the 
policies  in  this  case  were  intended  to  cover  the  interests  of  all 
parties  in  the  goods,  as  we  think  they  were,  then  they  must  be 
treated  as  if  they  had  contained  express  words  to  include  all  such 
interests ;  and  in  that  view  the  cases  above  cited  would  be  quite 
analogous  to  the  present,  for  the  purpose  of  considering  the  other 
question,  viz.  whether  the  persons  insuring  had  an  insurable 
interest  in  and  were  entitled  to  recover  the  whole  value  of  the 
goods  in  their  own  names.  It  is  upon  this  latter  point,  viz.  as  to  the 
nature  and  extent  of  the  insurable  interest  and  the  right  to  recover 
the  full  amount,  that  these  cases  seem  to  ns  to  have  an  important 
-bearing  upon  the  present  question.  In  the  case  of  the  warehouse- 
man (who  is  not  an  insurer).  Waters  v.  Monarch  Life  Assurance 
Co.  (1),  Lord  Campbell,  C.J.,  after  deciding  that  upon  the  proper 

(1)  5  E.  &  B.  870;  25  L.  J.  (Q.B.)        (2)  1  E.  &  E.  G52;  28  L.  J.  (Q,B.) 
102.  188. 
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187S  construction  of  the  policy  the  interest  of  the  general  owners  of  the 

Ebswoeth  goods  was  intended  to  be  covered,  proceeds  as  follows  (1) :  And 

Alliance  ^  think  that  a  person  intrusted  with  goods  can  insure  them  with- 

Marine  out  orders  from  the  owner,  and  even  without  informing  him  that 

InSUEANCeCO.  1  t  t  ni  •  .         T  , 

there  was  such  a  policy.  It  would  be  most  mconvenient  m  business 
if  a  wharfinger  could  not  at  his  [own  cost  keep  up  a  floating  policy 
for  the  benefit  of  all  who  might  become  his  customers.  The  last 
point  that  arises  is,  to  what  extent  does  the  policy  protect  those 
goods.  The  defendants  say  that  it  was  only  the  plaintiffs*  personal 
interest.  But  the  policies  are  in  terms  contracts  to  make  good 
*  all  such  damage  and  loss  as  may  happen  by  fire  to  the  property 
hereinbefore  mentioned.'  That  is  a  valid  contract ;  and,  as  tho 
property  is  wholly  destroyed,  the  value  of  the  whole  must  be  made 
good,  not  merely  the  particular  interest  of  the  plaintiffs.  They 
will  be  entitled  to  apply  so  much  to  cover  their  own  interest,  and 
will  be  trustees  for  the  owners  as  to  the  rest."  Crompton,  J.,  also- 
says  (2) :  "  The  parties  meant  to  insure  those  goods  with  which  the 
plaintiffs  were  intrusted,  and  in  every  part  of  which  they  had  an 
interest,  both  in  respect  of  their  lien  and  in  respect  of  their  re- 
sponsibility to  the  bailors.  What  the  surplus  after  satisfying  their 
own  claim  might  be,  could  only  be  ascertained  after  the  loss,  when 
the  amount  of  their  lien  at  that  time  was  determined ;  but  they 
were  persons  interested  in  every  particle  of  the  goods." 

In  London  and  North-Western  By.  Go.  v.  Glyn  (3),  where  the 
plaintiffs  were  carriers,  Wightman,  J.,  says  (4)  :  "  The  question, 
in  this  case  is  whether  the  plaintiffs  are  entitled  under  this  policy 
to  recover  more  than  their  own  particular  interest  in  the  goods 
which  they  as  carriers  had  in  the  warehouse  when  it  was  burnt. 
I  think  that  they  are,  and  that  they  ought  to  recover  the  fall  value 
of  the  goods.  They  must,  in  my  opinion,  be  considered  as  having 
insured  the  goods  which  they  held  in  trust  as  carriers,  for  the 
benefit  of  the  owners,  for  whom  they  will  hold  the  amount  recovered,, 
as  trustees,  after  deducting  what  is  due  in  respect  of  their  own 
charges  upon  the  goods."  And,  again  (5) :  "  It  is  true  that  this 
insurance  is  in  the  nature  of  a  voluntary  trust  undertaken  by  the 


(1)  5  E.  &  B.  at  p.  881. 

(2)  5  E.  &  B.  at  p.  882. 

(3)  1  E.  &  E.  652 ;  28  L.  J.  (Q.B.)  188. 


(4)  1  E.  &  E.  at  p.  660. 

(5)  1  E.  &  E.  at  p.  661. 
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plaintiffs  without  the  knowledge  of  the  cestuis  que  trust,  the  owners  1873 
of  the  goods ;  but  it  is  a  trust  clearly  binding  on  the  plaintiffs  in  Ebsworth 
equity,  who  will  hold  the  amount  which  they  now  recover,  in  the  aliIInce 

first  place  for  the  satisfaction  of  their  own  claims,  and  in  the  next,  ^  Marine 

,         .        .  .  Insurance  C 

as  to  the  residue,  in  trust  for  the  owners.  If  a  different  construc- 
tion was  put  on  such  a  policy  as  this,  it  would  be  necessary,  as  my 
Brother  Crompton  has  observed  that  several  policies  should  be 
effected  on  the  same  goods,  and  thus  insurance  companies  would 
obtain  several  premiums  instead  of  one  in  respect  of  what  to  them 
is  the  same  risk."  Crompton,  J.,  at  p.  663  also  states  that,  in  his 
opinion,  the  plaintiffs  intended  to  insure,  first,  their  own  interest, 
if  any,  in  the  goods,  and  secondly,  the  interest  of  their  cestuis  que 
trust,  the  owners  of  the  goods,  and  that  the  case  of  Waters  v. 
Monarch  Assurance  Co.  (1)  had  established  that  persons  who  are 
the  bailees  of  goods  have  an  insurable  interest  in  them  as  against 
the  assurers  to  their  full  value,  although  the  assured  may  be 
trustees  for  third  persons  of  part  of  the  amount  recovered  on  the 
policy. 

In  the  great  case  of  the  Dutch  commissioners,  Lucena  v.  Crau- 
furd  (2),  the  ultimate  decision  of  the  House  of  Lords  awarding  a 
venire  de  novo  rested  upon  the  ground  that  general  damages  had 
been  assessed  in  one  aggregate  sum  for  all  the  vessels,  whereas, 
one  of  them,  having  been  lost  after  the  declaration  of  hostilities, 
and  thus  become  vested  in  the  Crown,  could  not  in  any  sense  be 
considered  within  the  jurisdiction  of  the  commissioners.  But,  at  the 
same  time,  the  House  of  Lords  expressed  a  clear  opinion,  adopting 
the  views  of  Chambre,  J.,  and  Lawrence,  J.,  that  the  commissioners 
had  not  an  insurable  interest.  This  was,  however,  on  the  ground 
that  their  authority  was  derived  entirely  from  an  Act  of  Parliament 
and  a  commission  which  gave  them  no  power  or  right  of  inter- 
ference or  control  over  any  of  the  ships  or  property  until  after 
they  were  detained  or  brought  into  the  ports  of  this  kingdom ;  that, 
up  to  that  time,  the  control  and  power  over  the  vessels  rested 
entirely  with  the  Crown ;  that  the  vessels  might  never  have  come 
under  the  power  of  the  commissioners;  that  they  had  nothing- 
more  than  a  mere  expectation  or  hope  and  possibility  that  the 

(1)  5  E.  Sc  R  870;  25  L.  J.  (Q.B.)  lO'J. 

(2)  2  B.  &  r.  (N.  U.)  260. 
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1873      vessels  might  come  under  their  control ;  and  that  they  therefore 

Ebsworth  insurable  interest  to  support  the  policies  which  had  been 

.  effected  whilst  the  vessels  remained  abroad,  and  before  they  had 

Alliance  ^  *' 

Marine  been  brought  to  this  country.  It  was  contended  for  the  com- 
'  missioners,  the  plaintiffs,  in  that  case,  that  they  had  authority  to 
sell,  manage,  and  dispose  of  the  vessels,  and  were  therefore  in  a 
position  similar  to  that  of  ordinary  consignees,  and  entitled  equally 
as  such  consignees  to  insure  and  recover  the  full  amount  of  the  in- 
surances in  their  own  names,  under  an  averment  of  interest  in  them- 
selves. It  seems  to  us  to  have  been  considered  by  all  the  judges, 
as  well  as  by  the  House  of  Lords,  to  be  clear  law  that  ordinary  con- 
signees having  a  beneficial  interest  in  the  whole  subject-matter  might 
recover  the  full  sum  insured,  under  an  averment  of  interest  in  them- 
selves ;  and  that,  if  the  commissioners  could  be  considered  as  such 
consignees,  they  were  entitled  to  recover.  After  the  three  arguments 
in  the  Exchequer  Chamber  (1),  and  the  argument  in  the  House  of 
Lords,  it  was  said  by  the^  majority  of  the  judges  (2)  that  no  one 
ever  questioned  that  an  ordinary  consignee  having  a  beneficial  in- 
terest might  insure  for  the  benefit  of  the  owner  of  the  goods,  though 
a  naked  consignee,  as  he  was  termed,  being  a  mere  agent  of  the 
consignor,  could  not  do  so.  But,  as  different  views  have  been 
taken  of  the  effect  of  the  observations  of  the  learned  judges  and  of 
Lord  Eldon  (who,  as  Chief  Justice  of  the  Common  Pleas,  had  heard 
the  three  arguments  in  the  Exchequer  Chamber)  upon  the  subject 
of  insurable  interest  of  consignees  generally,  it  may  be  useful  to 
refer  to  those  observations  more  in  detail.  They  are  as  follows, 
viz.  in  the  judgment  of  the  majority  of  the  seven  judges  in  the 
Exchequer  Chamber  (3)  :  Independent,  however,  of  these  obser- 
vations, it  is  not  necessary  that  an  insurer  should  have  a  beneficial 
interest  in  the  property  insured ;  it  is  sufficient  if  he  be  clothed  with 
the  character  of  a  trustee,  an  agent,  or  a  consignee;  and,  if  these  com- 
missioners can  be  considered  in  either  of  these  capacities,  they  have 
an  insurable  interest.  According  to  the  terms  of  the  statute  it 
seems  as  if  they  may  be  considered  in  either  of  these  capacities.  They 
may  be  considered  as  trustees  for  the  Crown,  or  for  the  persons  who 
shall  be  ultimately  entitled  to  the  property ;  as  general  agents  for 

(1)  3  B.  &  P.  75.  (2)  2  B.  &  P.  (N.  P.)  at  p.  292. 

(3)  3  B.  &  P.  at  p.  95. 
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the  purpose  of  disposing  of  the  property  on  its  arrival  in  England ;  1873 


or  as  statutable  consignees."    Again  (1) :     Suppose  a  merchant  ebswokth 

upon  his  marriage  to  covenant  with  trustees  in  his  marriage-settle-  Alliance 

ment,  that  certain  ships  then  upon  the  sea  should  when  they  came  Maeine 

.  Insukance  Co. 

to  England  be  vested  in  them  for  the  purposes  of  the  settlement, 

€ire  we  to  be  told  that  the  trustees  might  not  insure,  because  the 
settlor  did  not  in  terms  convey  and  assign  over  the  ships  imme- 
diately ?  A  Court  of  equity  would  consider  the  interests  in  the 
trustees  exactly  the  same  as  if  the  ships  had  been  immediately 
conveyed.  It  is  objected,  however,  that  the  Dutch  commissioners 
did  not  resemble  consignees,  because  they  were  directed  to  sell  and 
dispose  of  the  property  intrusted  to  them  according  to  the  direc- 
tions which  they  should  receive  from  Government.  But  many 
consignees  receive  goods  with  orders  to  attend  to  the  directions  of 
the  consignor  as  to  their  disposal ;  and  yet  they  are  not  the  less 
able  to  insure.  So,  every  trustee  is  subject  to  the  directions  either 
of  the  cestui  que  trust  or  of  the  Court  of  Chancery."  In  the  judg- 
ment of  Chambre,  J.,  whose  views  were  ultimately  adopted  by  the 
House  of  Lords,  he  says  (2) :  "  I  am  not  disposed  to  question  the 
authorities  in  general :  on  the  contrary,  there  appears  to  me  to 
have  been  great  propriety  in  establishing  the  contract  of  insurance 
wherever  the  interest  declared  upon  was  in  the  common  under- 
standing of  mankind  a  real  interest  in  or  arising  out  of  the  thing 
insured,  or  so  connected  with  it  as  to  depend  on  the  safety  of  the 
thing  insured  and  the  risk  insured  against,  without  much  regard  to 
technical  distinctions  respecting  property,  still  however  excluding 
mere  speculation  or  expectation,  and  interests  created  no  otherwise 
than  by  gaming.  What  the  parties  themselves  may  do,  they  may 
also  do  by  their  trustees,  consignees^  or  agents,  provided  the  act 
done  by  an  agent  comes  within  the  scope  of  the  authority  given 
him  by  his  principal,  either  expressly  or  impliedly  from  the  nature 
of  his  employment."  In  the  House  of  Lords,  in  the  opinions  of  the 
seven  judges,  and  in  which  Thompson,  B.,  concurred,  the  following 
passages  occur  (3)  :  It  is  with  reference  to  these  premises,  they  (the 
plaintiffs)  aver  that  they  as  such  commissioners  were  interested,  and 
that  the  insurance  was  made  for  their  use  and  benefit  as  commis- 

(1)  3  B.  &  P.  at  p.  97.  (2)  3  B.  \'  V.  nl  p.  101. 

(3)  2  B.  &  P.  (X.  P.)  at  pp.  281),  290. 
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1873       sioners.    The  nature  of  their  connection  with  the  property  insured 

Ebsworth   appears  from  the  previous  part  of  the  declaration.    They  claimed 

Alliance        beneficial  interest  in  it ;  they  were  merely  consignees,  agents,  or 

Marine  trustees  for  others ;  and,  to  make  the  whole  declaration  consistent, 
Insurance  Co.  ,       ,  .  i       i  -,       n  p  • 

the  averment  must  be  taken  to  import,  what  the  words  will  fairly 

admit,  that  the  insurance  was  made  for  the  benefit  of  those  for 
whose  benefit  the  plaintiffs  were  authorized  by  the  Act  of  Parlia- 
ment and  commission  to  manage  the  property  as  consignees,  that 
is,  in  the  present  instance,  for  the  King.  A  consignee  without  any 
beneficial  interest  in  himself  is  agent  for  the  consignor,  and  may 
insure  for  his  benefit ;  and,  if  such  a  consignee  were  to  state  in 
his  declaration  the  circumstances  of  the  consignment  of  goods  to 
him  to  manage,  sell,  and  dispose  of  for  certain  persons  abroad,, 
might  he  not  aver  the  interest  in  himself  as  such  consignee  P  and 
would  not  such  an  averment,  coupled  with  the  disclosure  of  his 
having  no  interest  but  for  the  consignors'  use,  be  equivalent  to  an 
averment  of  interest  in  his  consignors?"  Again  (1)  :  Though  a 
consignee  be  usually  appointed  by  bill  of  lading,  it  is  not  necessary 
to  invest  a  person  with  that  character.  Mr.  Justice  Buller,  in  the 
case  of  Wolff  v.  Eorncastle  (2),  defines  a  consignee  to  be  a  person 
residing  at  the  port  of  delivery,  to  whom  the  goods  are  to  be  deli- 
vered on  their  arrival.  A  consignee,  as  distinguished  from  a 
vendee,  is  the  mere  agent  of  the  consignor ;  and  such  a  consignee 
may  be  appointed  by  any  direction,  verbal  or  written,  to  the 
captain,  to  deliver  the  goods  to  '^such  particular  person,  or  by  a 
letter  to  the  person  himself  requesting  him  to  take  care  of  the 
goods  upon  their  arrival.  Where,  then,  is  the  difference  between 
such  a  consignee  and  these  commissioners  ?  The  ships  were 
directed  by  the  person  who  had  the  possession  and  power  to  direct 
the  voyage  to  Great  Britain ;  and  the  commissioners  were  appointed 
to  receive  the  ships  and  cargoes,  and  to  manage  and  dispose  of  them 
upon  their  arrival.  What  is  the  effect  of  the  most  solemn  appoint- 
ment of  a  consignee  different  from  this  ?  What  greater  interest  or 
closer  connection  with  the  ship  does  he  acquire  ?  If,  then,  there  be 
no  difference,  no  one  ever  questioned  that  a  consignee  or  agent  of  the 
description  sjooJcen  of  might  maJce  an  insurance  for  the  benefit  of  the 
oivner  and  person  entitled,  and  for  whom  he  as  consignee  is  autho- 
(1)  2  B.  &  P.  (N.  E.)  at  pp.  291,  292.  (2)  1  B.  &  P.  316,  322. 
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rized  to  act"  ..."  At  the  time  both  of  the  insurance  and  the  loss,  1873 
their  (the  commissioners')  title,  like  that  of  a  consignee,  was  in-  ebswoeth 
choate ;  occupancy  was  necessary  to  perfect  it.  It  is  true  that  Alliance 
their  interest  was  revocable.  But  so  is  that  of  a  consignee."  Makine 
Again  (1)  :  "  And  if  it  were  now  to  be  decided  that  the  interest 
of  these  commissioners  was  not  insurable,  it  would  render  unintelli- 
gible that  doctrine  upon  which  merchants  and  underwriters  have 
acted  for  years,  and  paid  and  received  many  thousand  pounds." 
Mr.  Justice  Chambre,  who  thought  that  the  commissioners  had  no 
insurable  interest,  says  (2)  :  The  duties  of  their  office  were  con- 
fined to  Dutch  property  that  was  actually  in  the  kingdom,  and  pro- 
visionally detained  there  under  the  King's  authority.  No  matter 
who  brings  it  in.  They  have  nothing  to  do  as  commissioners 
with  consignments  from  abroad ;  nor  was  any  consignment  in  fact 
made  to  them.  They  have  been  called  statutable  consignees.  If 
that  phrase  means  anything,  it  must  mean  that  the  statute  had 
consigned  these  particular  ships  to  the  commissioners ;  but,  look 
at  the  statute,  and  we  find  nothing  more  than  that  it  authorizes  a 
commission  under  which  whatever  property  of  a  certain  descrip- 
tion arrives,  it  will,  if  they  continue  commissioners,  fall  within  their 
care  and  management  officially,  to  prevent  its  perishing.  But  the 
Act  had  in  no  respect  attached  upon  this  property:  it  had  only 
created  a  capacity  to  the  plaintiffs  in  certain  events  to  receive  these 
or  any  other  Dutch  ships  or  merchandizes."  Again  he  says  (3) : 
"  A  consignment  is  a  species  of  mercantile  conveyance  operating 
upon  the  particular  effects  consigned,  which,  though  it  may  be 
defeasible,  may  operate  in  the  meantime,  and  enable  the  consignee 
by  his  acts  to  bind  the  consignor." 

In  the  opinion  of  Lawrence,  J.,  who  also  thought  that  the  com- 
missioners had  not  an  insurable  interest,  and  whose  opinion  was 
also  adopted  by  the  House  of  Lords,  there  are  the  following  pas- 
sages (4) :  "  Conceiving  for  these  reasons  that  the  contract  of 
marine  assurance  is  not  from  its  nature  confined  to  protect  the 
interest  arising  from  the  ownership  of  the  subject  exposed  to  risk 
insured  against,  I  shall  proceed  to  consider," &c.  "Had  they  (the 
commissioners)  been  authorized  generally  to  take  care  of  ships 

(1)  2  B.  &  r.  (N.  R.)  at  p.  294.  (3)  2  ?>.     P.  (X.  IJ.)  at  ]>.  200. 

(2)  2  B.  &  P.  (N.  K.)  at  p.  208.  (1)  2  W.  k  W  (X.  W.)  at  p.  304. 
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Ebswoeth  would  have  become  objects  of  their  concern,  and  from  thence  a 

Alliance  ^^^^  might  possibly  have  been  inferred  to  take  all  proper  steps  to 

Marine  prevent  any  dama2:e  from  their  loss,  and  an  averment  that  the 

I^SUEANCE  Co.  °     .  .     .  .   1  , 

defendants  in  error  insured  as  such  commissioners  might  have 
borne  the  meaning  which  has  been  contended  for.  But  that  can- 
not be  understood  in  this  case ;  for,  the  averment  in  effect  refers 
their  interest  to  the  Act  of  Parliament  and  their  commission,  the 
terms  of  which  respect  only  the  case  of  ships  and  goods  detained 
and  brought  into  the  ports  of  this  kingdom :  and  I  know  not  how 
to  conceive  an  interest  dependent  on  a  thing  with  w^hich  thing  the 
persons  supposed  to  be  interested  have  nothing  to  do.  The  de- 
fendants in  error  have  been  considered  as  trustees  or  consignees, 
who,  it  is  said,  have  an  insurable  interest.  But  I  do  not  ihinh  they  can 
he  considered  as  trustees  or  as  consignees  having  such  interest  as  will 
support  this  averment.  A  trustee  who  has  an  insurable  interest 
must,  as  I  conceive,  have  some  existing  right  to  the  thing  insured 
for  the  benefit  of  another ;  but  the  commissioners  in  this  case  had 
not  any  such  right,  and  therefore  cannot,  according  to  my  notions 
of  a  trustee,  be  considered  as  such.  Nor  can  they  be  considered 
as  consignees  in  whom  any  interest  or  right  is  vested  by  bill  of 
lading  or  other  instrument  of  consignment  by  which  the  property 
of  the  subject-matter  of  the  consignment  prima  facie  will  pass.  If 
they  be  consignees,  they  were  naked  consignees  for  the  purpose  of 
doing  some  act  respecting  the  goods  consigned,  and  rather  agents 
than  consignees,  according  to  the  common  understanding  of  that 
word ;  and,  taking  them  to  be  naked  consignees  who  have  not  the 
legal  property  of  the  subject-matter  of  the  insurance,  and  who  are 
not  beneficially  interested  in  it,  they  ought,  I  conceive,  to  have 
averred  the  interest  to  be  in  those  on  whose  account  the  insurance 
was  made,  whether  they  were  defined  persons  or  uncertain  persons, 
and  not  in  themselves  as  commissioners  ;  for,  taking  the  meaning 
of  the  word  interest  to  be  what  I  have  stated  it  to  be,  it  is  obvious 
that  a  naked  consignee  who  means  that  the  insurance  should  be 
applied  to  the  protection  of  the  things  insured  and  the  idemnifica- 
tion  of  him  who  suffers  by  losing  the  value  of  those  things,  his 
object  being  not  to  secure  himself  from  some  damage  consequential 
to  the  loss,  as  his  commission,  but  that  others  interested  as  propria- 
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signee  can  himself  suffer  no  prejudice  by  the  total  or  partial  ebsworth 

destruction  of  a  thing  which  forms  no  part  of  his  property.  In  the  Alliance 

safety  of  such  thins:  such  naked  consi2:nee  can  in  this  view  have  no  Marine 

mi  .-..11,1        p  .         1-  InsueanceCo. 

interest.    The  persons  prejudiced  by  the  loss  oi  property  are  his 

consignors,  or  those  for  whose  benefit  the  property  is  to  be  disposed, 
and  in  them  only  in  such  case  and  in  such  light  is  there  any  inte- 
rest." (1). 

Lord  Eldon,  in  giving  judgment  in  the  House  of  Lords,  says  (2) : 
"  With  respect  to  the  case  of  a  trustee,  I  can  see  nothing  in  this 
case  which  resembles  it.  A  trustee  has  a  legal  interest  in  the 
thing,  and  may  therefore  insure.  So,  a  consignee  has  the  joower  of 
selling  ;  and  the  same  may  he  said  of  an  agent.  I  cannot  agree  to 
the  doctrine  said  to  be  established  in  the  Courts  below,  that  an 
agent  may  insure  in  respect  of  his  lien  upon  a  subsequent  perform- 
ance of  his  contract ;  nor  can  I  advise  your  Lordships  to  proceed, 
without  much  more  discussion,  upon  authority  of  that  kind.  There 
are  different  sorts  of  consignees  :  some  have  a  ^oiver  to  sell,  manage, 
and  dispose  of  the  'pro^perty,  subject  only  to  the  rights  of  the  consignor. 
Others  have  a  mere  nahed  right  to  take  possession.  I  ivill  not  say 
that  the  latter  may  not  insure,  if  they  state  the  interest  to  he  in  their 
jprincipair 

Lord  EUenborough  and  Lord  Erskine  concurred  entirely  in  the 
views  of  Lord  Eldon. 

In  the  previous  case  of  Craufurd  v.  Hunter  (3),  in  the  Court  of 
King's  Bench,  where  precisely  the  same  points  arose,  it  was  con- 
sidered that  the  commissioners  were  in  the  nature  of  consifrnees, 
and  had  therefore  a  right  to  insure  and  to  recover  the  whole  sum 
insured  in  their  own  names ;  and  it  appears  to  us  that  the  correct 
opinion  to  be  collected  from  the  observations  of  all  the  learned 
judges  and  also  of  the  peers  who  took  part  in  the  judgment  in  the 
House  of  Lords  in  Lucena  v.  Craufurd  (4),  is,  that  an  ordinary 
consignee,  who  has  made  advances  or  come  under  acceptance,  and 
has  a  beneficial  interest  in  the  subject-matter,  is  entitled  to  insure 
to  the  full  value  and  recover  the  whole  sum  insured,  and  to  aver 
tjie  interest  to  be  in  himself. 

(1)  2  B.  <^  P.  (N.  R.)  at  pp.  30G,  307.  (3)  8  T.  R.  13. 

(2)  2  B.  &  P.  (N.  R.)  .It  p.  324.  (1)  2  P..  &  \\  (iV.  R.)  200. 
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1873  In  CarrutJiers  v.  Sheddon  (1),  tlie  plaintiffs  by  order  from  Dow- 
Ebswobth  rick  &  Way  had  effected  an  insurance  upon  coffee  in  which  Dow- 
Alliance  ^^^^  ^  Way  were  interested  to  the  extent  of  seven-sixteenths 
InsueanS^Co  j^^^^^y^  ^^^^  three  other  persons.  The  policy  professed  to  be  made 
by  the  plaintiffs  as  agents  and  by  order  of  and  for  account  of  Dow- 
rick  &  Way.  The  adventure  was  managed  by  Dowrick  &  Way, 
who  made  advances  and  paid  what  was  required.  Gibbs,  C.J., 
held  at  the  trial  that,  as  Dowrick  &  Way  were  the  managers  of 
the  adventure,  if  the  policy  was  intended  to  cover  the  interests  of 
the  three  other  persons  (of  which  the  jury  were  to  judge),  the 
plaintiffs  might,  as  the  agents  of  Dowrick  &  Way,  recover  the 
whole  amount  insured;  and  he  also  thought  "that  Dowrick  & 
Way,  as  consignees  of  the  cargo,  had  an  insurable  interest  to  the 
whole  amount,  for  that  a  consignee  may  insure  as  well  as  a  prin- 
cipal and  the  Court  confirmed  his  ruling.  We  are  unable  to 
discover  any  intimation  of  opinion  by  the  Court  in  that  case,  or 
to  see  any  inference  that  can  properly  be  drawn  from  it,  to  the 
effect  that  a  consignee  who  makes  advances  can  insure  and  recover 
only  to  the  extent  of  his  own  lien  :  and  the  language  of  Gibbs,  C.  J., 
which  was  adopted  by  the  Court,  seems  to  us  to  be  exactly  contrary 
to  that  view. 

In  Godin  v.  London  Assurance  Com]pany  (2),  the  only  question 
was  whether,  where  two  persons  having  different  interests  had  each 
insured  by  a  separate  policy,  this  was  to  be  considered  as  a  double 
insurance,  so  that  the  amount  insured  was  to  be  apportioned  be- 
tween the  two  sets  of  underwriters ;  and,  though  some  observations 
were  made  as  to  persons  being  entitled  to  insure  for  a  lien,  the 
case  does  not  appear  to  us  in  any  way  to  affect  the  main  question 
in  this  case. 

In  Wolff  V.  Horncastle  (3)  the  plaintiffs  had,  without  orders  in 
the  first  instance  (though  their  act  was  adopted  afterwards),  effected 
the  insurance  for  their  correspondent  Lund,  for  whom  they  were 
under  advances,  and  for  whom  they  were  acting  in  respect  of  the 
shipment  in  question  after  it  had  been  refused  by  the  original 
consignee.  They  had  also  accepted  for  300Z.  against  the  shipment. 
The  declaration  contained  two  counts,  the  first  averring  the  interest 

(1)  6  Taunt.  14.  (2)  1  Burr.  489. 

(3)  I  B.  &P.  316. 
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in  Lund,  and  the  second  averring  it  in  themselves.    Objections  1873 

were  taken,  as  to  the  first  count,  that  it  could  not  be  supported  ebsworth 

under  the  statute  of  28  Geo.  3,  c.  56,  for  want  of  a  previous  order  , 

'  '  ^  Alliance 

to  insure  from  Lund,  the  principal ;  and,  as  to  the  second  count,  Marine 
that  the  plaintiffs  had  not  an  insurable  interest,  and  that  they  made 
the  insurance  on  account  of  Lund,  and  not  of  themselves.  The 
■Court  supported  the  verdict  for  the  plaintiffs  on  the  first  count  for 
the  full  amount,  upon  the  facts,  on  the  ground  of  ratification  by 
Lund ;  but  they  also  held  that  the  second  count  was  supported ; 
for,  that  the  plaintiffs  had  a  clear  right  to  insure  to  the  amount  of 
300^.  for  which  they  were  interested  in  the  goods.  The  Court 
considered  that,  upon  the  consignment  being  refused  by  the  original 
-consignee,  the  plaintiffs  became  the  consignees  for  Lund;  and 
BuUer,  J.,  said,  in  the  course  of  his  judgment  (1),  that  "  a  debt 
which  arises  in  consequence  of  the  article  insured,  and  which  would 
have*  given  a  lien  on  it,  does  give  an  insurable  interest ; "  and  that 
"  the  case  is  not  at  all  altered  by  the  goods  not  having  arrived." 
The  plaintiffs  in  that  case  recovered  the  fall  amount  of  the  in- 
surance; and  it  does  not  seem  to  us  that,  because  the  Court 
thought  it  dear  that  the  plaintiffs  had  an  insurable  interest  to 
the  amount  of  their  acceptances  sufficient  to  support  the  second 
count  against  the  only  objection  that  was  taken  to  it,  and  gave 
judgment  for  the  plaintiffs  for  the  whole  amount  insured,  that 
therefore  it  is  to  be  inferred  that  the  Court  thought  the  plaintiffs 
had  no  insurable  interest  beyond  the  amount  of  their  acceptances ; 
and  more  especially  as  that  point  was  never  raised  upon  the 
argument. 

The  subject  appears  to  have  been  much  considered  in  America ; 
and  in  the  year  1836  a  case  came  before  the  Superior  Court  of 
New  York,  of  De  Forest  v.  Fulton  Insurance  Com/pany.  (2)  In 
that  case  a  commission-merchant  had  effected  insurances  against 
fire  upon  goods  in  his  own  warehouses,  as  well  the  property  of 
the  assured  as  held  by  him  in  trust  or  on  commission,"  and  a  fire 
had  destroyed  goods  belonging  to  his  consignors  as  well  as  his  own 
goods  :  and  it  was  held  that  the  plaintiff  had  an  insurable  interest 
in  the  goods  held  on  commission  for  his  consignors  to  their  full 
value,  and  might  recover  the  whole  amount  under  an  averment  of 
(1)  1  B.  &  P.  at  p.  323.  (2)  1  Hall,  81. 
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1873  interest  in  himself,  though  he  would  be  accountable  as  a  trustee 
Ebsworth  to  his  consignors  for  any  sums  beyond  his  own  individual  claims. 
Alliance  ^^^J  elaborate  judgments  were  delivered  by  the  learned  judges  in 
Makine  that  case,  which  are  well  worthy  of  perusal ;  and  the  general  prin- 
"  ciples  applicable  to  insurable  interests  as  regards  marine  insur- 
ances, as  well  as  terrene  policies  against  fire,  are  fully  and  very 
ably  discussed.  Mr.  Duer,  in  his  Law  of  Marine  Insurance,  vol.  2, 
pp.  108,  109,  refers  to  this  case  in  the  following  terms :  "  It  must, 
however,  be  admitted  that  it  has  been  held  by  a  Court  of  high 
authority  that  a  consignee,  as  such,  has  in  all  cases  an  insurable 
interest  co-extensive  with  the  value  of  the  property,  and  conse- 
quently that,  when  he  has  effected  a  policy  in  his  own  name,  he  is- 
entitled  to  recover  the  entire  loss  that  is  claimed,  on  an  averment 
in  himself  of  a  sole  and  exclusive  interest ;  and  this  without  any 
evidence  of  an  authority  express  or  implied,  or  of  any  previous 
advances,  or  of  any  subsequent  adoption  of  the  contract.  It  is 
true  that  this  decision  was  made  in  relation  to  a  policy  against 
fire :  but  the  reasoning  of  the  judges  was  just  as  applicable  to  a 
marine  insurance,  and  has  been  so  considered  by  an  eminent 
jurist  (1),  who  seems  to  have  given  to  their  doctrine  the  sanction 
of  his  approval.  I  am,  however,  constrained  to  express  the  con- 
viction that  the  decision  thus  interpreted  is  not  sustained  by  prior 
authorities.  My  researches  have  not  enabled  me  to  discover  a 
single  case  in  the  English  reports  in  which  a  consignee,  on  an 
averment  of  a  sole  interest  in  himself,  has  been  permitted  to* 
recover  beyond  the  amount  of  his  own  advances ;  but,  on  the  con- 
trary, there  are  several  decisions  from  which  the  opposite  doctrine^ 
viz.  that  in  such  a  case  his  right  to  recover  is  limited  to  his  own 
beneficial  interest,  seems  a  plain  and  necessary  deduction." 

At  the  date  when  this  was  published, — in  1846, — the  English 
cases  upon  fire  policies  had  not  been  decided.  This  decision  of  the 
Superior  Court  of  New  York  is  afterwards  elaborately  controverted 
by  Mr.  Duer  in  a  long  note  at  p.  161  of  the  same  volume.  With 
his  views,  however,  we  are  entirely  unable  to  concur.  A  great 
portion  of  his  reasoning  is  founded  upon  the  assumption  which 
he  makes  at  p.  167  with  reference  to  Lucena  v.  Cmufurd  (2), 
that  "it  is  not  to  be  denied  that  the  assured  in  this  case 
(1)  Mr.  Justice  Story.  (2)  3  B.  &  P.  75.  2  B.  &  P.  (N.  E.)  269. 


VOL.  VIII.] 


TEINITY  TEEM,  XXXVI  VICT. 


627 


(that  is,  in  Lucena  v.  Craufurd,)  were  consignees."    It  seems  to  1873 


us,  however,  that  this  assumption,  and  the  argument  of  Mr.  Duer  ebsworth 

which  rests  upon  it,  are  not  well  founded.    It  is  quite  true  that  ^lllInce 

the  Court  of  Queen's  Bench  in  Crmifurd  v.  Hwriter  (1),  and  Marine 
1  T    •      1  1  Insurance  Co. 

the  whole  of  the  judges  except  Ohambre,  J.,  m  the  Jixchequer 

Chamber,  in  Lucena  v.  Craufurd  (2),  and  all  the  judges  except 
Chambre,  J.,  and  Lawrence,  J.,  in  the  same  case  in  the  House  of 
Lords  (3),  considered  that  the  commissioners  were  in  the  position 
of  ordinary  consignees  of  the  Dutch  vessels  and  goods,  and  as  such 
entitled  to  insure  them  on  their  own  account.  But  the  two  dis- 
sentient judges  whose  views  ultimately  prevailed,  and  the  peers 
who  decided  the  case  in  the  House  of  Lords  (though  upon  a  point 
which  applied  to  one  only  of  the  vessels),  expressly  repudiated 
that  view  of  the  position  of  the  commissioners  under  the  Act  of 
Parliament,  and  considered  that  they  had  no  right,  interest,  or 
power  of  interference  or  control  in  or  over  the  property  in  any 
way  until  its  actual  arrival  in  this  country  ;  and  that,  if  they  were 
consignees  in  any  sense,  it  could  only  be  as  mere  agents,  or,  as  it 
was  termed,  naked  consignees,  having  no  beneficial  interest  what- 
ever in  the  property,  and  having  merely  a  right  to  take  possession 
of  it  and  act  as  agents  for  tlie  owners  after  its  arrival  in  this 
country. 

We  think,  therefore,  that  it  not  only  can  be,  but  after  the  decision 
of  the  House  of  Lords  must  be,  denied  that  the  commissioners  were 
consignees ;  and,  if  so,  a  great  portion  of  Mr.  Duer's  argument  as 
to  the  insurable  interest  of  consignees,  which  is  founded  on  this 
assumption,  necessarily  fails. 

We  also  think  that  the  other  conclusions  which  Mr.  Duer  has 
drawn  from  those  English  cases  which  he  cites,  and  which  have 
been  already  noticed,  are  not  warranted  by  those  decisions,  and 
that  he  has  failed  to  establish  that  the  decision  of  the  Superior 
Court  of  New  York  in  De  Forest  v.  Fulton  Insurance  Co.  (4),  which  . 
proceeded  in^a  great  degree  upon  the  doctrines  of  Lucena  v.  Craur 
furd  (5),  was  not  well  founded.  (6) 

(1)  8T.  E.  13.  (5)  2K  E.  200. 

(2)  3  B.  &  r.  at  p.  03.  (G)  Mr.  Duer  says,  vol.  ii.  p.  1G6, 

(3)  2  B.  ^  P.  (N.  E.)  2G0.  in  a  note,  that  the  case  of  Crauf  urd  v, 

(4)  1  Hall,  84.  Lucena  in  the  Queen's  Bench  is  not  re- 
VoL.  VIII.  3  C  2 
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1873  Mr.  Justice  Story,  in  his  Law  of  Agency,  §  111,  refers  to  this 
Ebsworth  subject,  in  the  following  terms : — The  question  has  often  been 
Alliance  ^i^cussed,  whether  factors  or  consignees  for  sale  have  an  implied 
^  Marine  authority  to  insure  for  their  principal;  for,  there  cannot  be  a 
*  doubt  that  they  may  insure  upon  their  own  account  to  the  extent 
of  their  own  interest.  The  general  doctrine  now  established  is, 
that  they  may  insure  both  for  themselves  and  for  their  principal. 
But  they  are  not  positively  bound  to  insure,  unless  they  have  received 
orders  to  insure,  or  promised  to  insure,  or  the  usage  of  trade,  or  the 
habit  of  dealing  between  them  and  their  principals,  raises  an  im- 
plied obligation  to  insure.  They  may  insure  in  their  own  names 
or  in  the  name  and  for  the  benefit  of  their  principal ;  and,  if  they 
insure  in  their  own  name  only,  they  may  in  case  of  loss  recover  the 
whole  amount  of  the  value  of  the  ^ro^perty  insured  from  the  under- 
writers, and  the  surplus  heyond  their  own  interest  will  he  a  resulting 
trust  for  the  henefit  of  their  principals.  Whether,  if  they  are 
mere  naked  consignees  to  take  possession  of  the  goods  only,  without 
a  power  to  sell,  they  have  a  right  to  insure  for  themselves  or  for 
their  principal,  is  perhaps  more  questionable ;  but  the  point  has 
not  as  yet  become  the  subject  of  direct  adjudication."  And  in  a 
note  to  this  passage,  after  referring  to  the  authorities,  Mr.  Justice 
Story  says :  "  The  whole  subject  underwent  much  examination  in 
the  case  of  Lucena  v.  Graufurd  (1) ;  but  the  most  ample  and 
satisfactory  discussion  of  it  is  to  be  found  in  the  very  elaborate 
opinions  delivered  by  Mr.  Chief  Justice  Jones  and  Mr.  Justice 
Oakley  in  the  Superior  Court  of  New  York  in  De  Forest  v.  Fulton 
Insurance  Co.''  (2) 

The  case  of  De  Forest  v.  Fulton  Insurance  Co,  (2)  is  cited  by  Mr. 
Phillips,  4th  ed.  p.  176,  §  311,  without  dissent  or  comment,  though 
in  some  other  passages  he  seems  rather  to  adopt  the  view  that  a 
consignee's  insurable  interest  is  limited  to  his  own  lien.  In 
Parsons  on  Insurance,  ed.  1868,  at  p.  50,  it  is  said:  "But,  if  the 


ported.  But  it  may  "be  as  well  to  men- 
tion tliat  no  fresh  argument  took  place 
in  that  Court,  as  the  same  point  had 
already  been  decided  there  in  Craufurd 
V.  Hunter y  8  T.  E.  13,  and  by  the  bill 
of  exceptions  the  case  was  taken  at  once 


to  the  Exchequer  Chamber  without  any 
argument  or  judgment  in  the  Queen's 
Bench  beyond  the  formal  entry  of  judg- 
ment consequent  upon  the  verdict. 

(1)  3  B.  &  P.  75  ;  2  B.  &P.  (N.R.)  269. 

(2)  1  Hall,  84,  at  pp.  100—136. 
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goods  are  insured  by  a  consignee,  or  a  warehouseman  who  describes  iS"; 


them  as  goods  in  trust,  he  can  recover  not  only  to  the  extent  of  ebswoeth 

his  lien  for  charges,  commission,  &c.,  but  also  to  the  full  value  of  i^^J^jjcE 

the  fifoods,  and  the  balance  will  be  held  in  trust  for  the  owner  of  Marine 

°  .   .  ,  .  Insurance  Co. 

the  goods."    And  at  p.  201,  "  A  commission-merchant  may  insure 

for  the  full  value  of  the  goods  consigned  to  him,  and  may  recover 

not  only  what  will  indemnify  him  for  the  loss  of  his  commissions, 

but  the  full  value ;  so  much  of  that  value  as  is  not  needed  to 

indemnify  him  being  recovered  by  him  for  the  benefit  of  the 

owners  of  the  goods,  provided  he  intends  to  insure  for  them,  and 

the  terms  of  the  insurance  are  wide  enough  to  cover  their  interest, 

and  he  has  their  previous  authority  to  insure  or  their  subsequent 

ratification  of  his  act." 

Upon  the  whole,  it  appears  to  us  that  the  weight  of  authority 
in  America,  as  well  as  in  this  country,  is  against  the  views  of 
Mr.  Duer ;  and,  with  all  respect  for  so  learned  a  writer,  we  cannot 
subscribe  to  his  opinions  upon  the  subject. 

We  adhere  to  the  law  as  stated  by  Mr.  Arnould  'and  by  the 
Superior  Court  of  New  York,  and  by  Mr.  Justice  Story  and  Mr. 
Parsons,  which  we  consider  to  be  in  accordance  with  the  decisions  of 
the  Courts  and  the  opinions  of  the  great  majority  of  the  judges  in 
this  country  which  have  been  already  referred  to.  We  believe  it  also 
to  have  been  adopted  in  practice  by  merchants,  agents,  and  under- 
writers, for  a  long  series  of  years,  without  inconvenience  or  objec- 
tion ;  and  we  are  of  opinion  that  the  plaintiffs  had  an  insurable 
interest  to  the  full  value  of  the  cotton,  and  that  the  whole  interest 
of  all  parties  was  covered  by  and  recoverable  by  the  plaintiffs  in 
their  own  names  under  the  policies  in  this  case. 

The  effect  of  the  plaintiffs'  insuring  and  recovering  in  their 
own  names  would  be  to  place  them  in  the  position  of  trustees  for 
the  other  parties  interested,  as  to  any  surplus  beyond  the  amount 
of  their  own  claim ;  and  they,  having  received  orders  from  Bell 
&  Co.  to  insure,  and  having  arranged  with  the  National  Bank  of 
India  to  make  their  open  policies  available  by  declaring  the  whole 
value  of  the  cotton  under  them,  did  by  so  doing  constitute  them- 
selves, in  our  opinion,  trustees  for  the  other  parties  interested. 

The  plaintiffs  effected  these  policies  in  their  oicn  names.  It 
appears  to  us  that,  with  the  concurrence  of  the  underwriters, 
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1873      they  effected  them  on  their  own  leJidlf,  and  not  as  agents,  they 

Ebsworth   having  then  no  persons  as  principals,  and  to  cover  goods  to  he  there- 

Alltance    ^ft^'^  consigned  hy  various  persons  to  them,  and  in  every  portion  of 

Makine  which  thev  would  have  an  interest.  The  insurances  were,  we 
Insurance  Co.  t-, 

think,  intended  to  cover  the  whole  value  oj  the  goods  to  be  declared, 

and  the  interests  of  the  consignors  as  well  as  of  the  plaintiffs  them- 
selves, and,  when  the  declarations  were  made,  did  in  fact  cover  the 
interests  of  loth.  'No  other  person  except  the  plaintiffs  could,  in 
our  opinion,  sue  upon  these  policies;  nor  could  it  be  correctly 
alleged  in  the  declaration  that  they  were  made  on  behalf  of  any 
persons  other  than  the  plaintiffs  themselves:  and,  under  these 
circumstances,  and  for  the  reasons  before  stated,  we  are  of  opinion 
that  the  allegations  in  this  declaration  were  supported '  by  the 
facts,  and  that  the  plaintiffs  are  entitled  to  recover  the  whole 
amount  of  the  insurances  in  their  own  names  in  this  action. 


I  will  now  proceed  to  read  the  judgment  of  my  Brother  Brett, 
who  is  unavoidably  abse^nt,  being  upon  the  Circuit. 

Brett,  J.  This  action  is  brought  on  two  policies  of  insurance. 
By  the  first,  dated  the  23rd  of  November,  1869,  Messrs.  Irving, 
Ebsworth,  &  Holmes,  the  plaintiffs,  as  well  in  their  own  name  as 
for  and  in  the  name  or  names  of  all  and  every  person  or  persons 
to  whom  the  same  doth,  may,  or  shall  appertain  in  part  or  in  all, 
did  cause  themselves  and  every  of  them  to  be  assured  to  the 
extent  of  5000Z.  on  cotton,  lost  or  not  lost,  from  Bombay  to  London 
or  Liverpool  direct,  or  via  Havre,  in  ship  or  ships,  to  follow  policy 
of  the  4th  of  September,  1869.  By  the  second,  dated  the  17th  of 
December,  1869,  the  plaintiffs  in  the  same  terms  as  before  caused 
themselves  to  be  insured  to  the  extent  of  5000Z.  on  cotton,  lost  or 
not  lost,  from  Bombay  to  London  or  Liverpool  direct,  or  via  Havre, 
in  ship  or  ships,  to  follow  former  policy. 

On  the  23rd  of  May,  1870,  846Z.  on  the  first  policy  was  appropri- 
ated to  250  bales  of  cotton  per  Aurora;  and  on  the  same  23rd  of 
May,  1870,  4154?.  on  the  second  policy  was  appropriated  to  the 
same  250  bales  of  cotton  per  Aurora, 

The  declaration  stated  the  interest  in  the  cotton  as  follows : — 
that  the  plaintiffs  or  some  or  one  of  them  were  or  was  interested 
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in  the  said  goods  to  the  amount  of  all  the  moneys  by  them  insured  I87c 


thereon,  and  the  said  insurance  was  made  for  the  use  and  benefit  Ebswobth 
and  on  account  of  the  person  or  persons  so  interested.  Alliance 
There  were  pleas  traversiDs:  the  allegations  that  the  plaintiffs  Marine 

IT  1  1       .  I  n  T  11  11  InSUKANCeCo. 

caused  themselves  to  be  insured  as  alleged,  and  that  the  goods  or 
any  part  were  shipped  as  alleged,  and  a  plea  alleging  that  the 
plaintiffs  were  not  nor  were  any  nor  was  either  of  them  interested 
in  the  said  goods,  nor  was  the  said  insurance  made  for  the  benefit 
of  the  persons  or  person  so  interested  as  in  the  said  counts 
alleged. 

It  was  proved  at  the  trial  before  Keating,  J.,  at  Guildhall,  that 
Messrs.  Bell  &  Co.,  of  Bombay,  were  correspondents  of  the  plain- 
tiffs, who  were  merchants  in  London,  and  that,  on  the  28th  of 
October,  1869,  the  plaintiffs  in  London  wrote  and  sent  to  Bell 
&  Co.  in  Bombay  a  letter  of  credit,  in  the  following  terms : — 

Our  previous  letters  of  credit  for  advances  on  cotton  to  our 
consignment  having  expired,  we  beg  leave  to  renew  the  same  as 
follows: — You  are  by  the  present  authorized  to  value  on  us 
at  usance  at  the  rate  of  lOZ.  sterling  per  bale  of  cotton,  cost 
f.  o.  b.  and  freight,  against  shipping  documents  and  timely  insur- 
ance orders  or  policies  of  insurance ;  and  we  engage  to  accept  the 
drafts  so  drawn  on  presentation,  and  to  pay  the  same  at  maturity, 
&c.  The  shipments  not  to  exceed  200  bales  cotton  by  any  one 
vessel,  and  the  present  credit  to  be  limited  to  30th  April  next, 
unless  previously  withdrawn." 

On  the  23rd  of  November,  18G9,  the  plaintiffs  effected  with  the 
defendants  the  first,  and  on  the  17th  of  December,  1869,  the  second 
floating  policy  sued  on.  The  plaintiffs  on  the  23rd  of  November, 
1869,  declared  on  the  first  policy  cotton  per  Ann  Milicent,  and  on 
the  13th  of  September,  1869,  other  cotton  per  Clutha,  and  so  on. 

It  is  to  be  taken  that,  in  April,  1870,  Bell  &  Co.  and  Cursondas 
Madhowdass,  of  Bombay,  agreed  to  consign  cotton  to  Liverpool  on 
joint  account,  and  that  250  bales  were  shipped  by  Bell  &:  Co.  on  such 
joint  account  on  board  the  Au7'ora.  The  bill  of  lading,  dated  the 
28th  of  April,  1870,  was  as  follows  :—  "  Shipped,  &c.,  by  Bobert 
Bell  &  Co.,  of  Bombay,  &c.,  250  bales  of  cotton,  &c.,  to  be  deli- 
vered, &c.,  unto  order  or  to  their  assigns,  he  or  they  paying  freight 
as  per  margin,"  &c. 
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1873         On  the  same  28tli  of  April,  1870,  Bell  &  Co.  drew  on  the  plain- 


Ebswoeth   tiffs  a  bill  of  exchange  in  the  following  form : — "  Bombay,  28th 
Alliance    -^P^^^^  1870.    Six  months  after  sight,  &c.,  pay  to  the  order  of  our- 
Maeine     selves  the  sum  of  3000Z.  sterling,  value  received,  which  place  to 
'  account  of  shipment  of  250  bales  cotton  per  Auroral    This  bill 
was  indorsed  in  blank  by  Bell  &  Co.,  and  then  specially  to  the 
National  Bank  of  India  or  order  by  Cursondas  Madhowdass.  Bell 
&  Co.  on  the  same  day  entered  into  a  transaction  with  the  National 
Bank  of  India,  in  Bombay,  which  is  described  in  the  following 
letter  written  and  handed  by  them  to  the  bank :— [See  this  letter 
set  out,  ante,  p.  602.] 

On  the  29th  of  April,  1870,  Bell  &  Co.  wrote  direct  to  the 
plaintiffs, — "  We  have  the  pleasure  to  inform  you  that  we  have 
induced  Cursondas  Madhowdass,  of  Bombay,  to  ship  on  joint  account 
ivith  ourselves  250  bales  cotton  per  Aurora,  and  against  this  shipment 
we  have  valued  upon  your  good  selves  by  this  opportunity,  through 
the  National  Bank  of  India,  for  3000?.  at  six  months,  to  which  we 
crave  your  kind  protection.  Sample  of  this  shipment  we  forward 
overland  to  your  address  by  this  mail.  We  hope  this  cotton  will 
arrive  with  you  at  a  favourable  opportunity,  and,  confiding  the 
same  to  your  care  and  attention,  we  are,"  &c. 

On  the  29th  of  April,  1870,  Cursondas  Madhowdass  wrote  to  the 
plaintiffs,  and  sent  their  letter  open  to  the  bank : — "  I  beg  to 
advise  you  that  I  have  shipped  to  your  care  through  Messrs.  Bell 
&  Co.,  of  this  place,  the  under-mentioned  cotton,  and  I  inclose 
invoice  thereof.  Against  the  same  I  have  drawn  upon  you  as  at 
foot,  with  the  indorsement  of  the  above-mentioned  firm  ;  and  I  beg 
your  kind  attention  to  my  draft.  I  should  also  feel  obliged  by 
your  effecting  insurance,  and  on  arrival  of  the  shipment  please 
sell  it  to  best  advantage,  remitting  to  me  any  balance,  &c.  Should, 
however,  the  net  proceeds  fall  short  of  the  amount  of  your  accep- 
tance, together  with  any  charges,  &c.,  I  hereby  authorize  you  to 
draw  upon  me,"  &c. 

The  bill  of  exchange  or  draft  before  mentioned  for  3000?., 
indorsed  by  Bell  &  Co.,  and  Cursondas  Madhowdass,  being  dis- 
counted by  the  National  Bank  of  India,  was  forwarded  by  them 
to  their  agents  in  England,  together  with  the  bill  of  lading  a,nd 
shipping  documents.    The  draft  was  presented  to  and  accepted  by 
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the  plaintiffs  on  the  21st  of  May,  1870,  in  the  following  form, —  1873 

Accepted  21st  May,  1870,  against  delivery  of  shipping  documents  ebswob-^ 
for  250  bales  cotton  per  Aurora."  AlllInce 

On  the  23rd  of  May,  the  plaintiffs  declared  on  the  open  policy  ^  Maeine^ 
of  the  23rd  of  November,  1869,  846Z.  on  250  bales  cotton  per  Aurora, 
valued  at  5000Z.,  and  on  the  same  day,  on  the  open  policy  of  the 
17th  of  December,  1869,  4154?.,  to  make  up  5000?.,  on  the  same 
250  bales  per  Aurora,  valued  at  5000?.  On  the  27th  of  May,  1870, 
the  plaintiffs  wrote  to  the  National  Bank  of  India,  in  London,  as 
follows : — 

"  We  beg  to  inform  you  that  we  have  declared  on  our  open 
marine  policies  for  5000?.  dated  23rd  November,  1869,  and  5000?. 
dated  17th  December,  1869,  effected  with  the  Alliance  Insurance 
Company  (the  defendants),  the  following  shipments  from  Bombay 
to  Liverpool ;  and  we  hereby  undertake  and  guarantee  to  hold  the 
amount  insured  at  your  disposal  until  payment  of  our  acceptance 
for  3000?.,  due  24th  November. 

Particulars, — 250  bales  cotton  per  Aurora :  amount  declared, 
5000?." 

The  ship  and  cargo  were  lost  by  the  fraudulent  scuttling  of  the 
ship  on  the  17th  of  June,  1870.  The  plaintiffs  met  their  accept- 
ance when  due,  i.e.  on  the  24th  of  November,  1870,  and  then 
received  from  the  National  Bank  of  India  the  bill  of  lading 
indorsed  and  the  shipping  documents. 

The  plaintiffs  gave  evidence  at  the  trial,  as  follows, — "The 
insurance  was  effected  for  Bell  &  Co.  and  ourselves."  A  verdict 
was  found  for  the  ^plaintiffs  for  5000?,,  with  leave  to  reduce  the 
amount  to  3000?.  Sir  John  Karslake  obtained  a  rule  calling  upon 
the  plaintiffs  to  shew  cause  why  the  verdict  should  not  be  entered 
for  the  defendants  on  the  third  plea,  on  the  ground  that  the 
plaintiffs  had  not  proved  that  which  was  therein  traversed,  or  to 
reduce  the  damages. 

Before  entering  on  an  examination  of  the  different  propositions 
of  law  which  have  been  discussed,  as  applicable  to  the  relative 
positions  of  the  plaintiffs,  the  defendants,  and  the  other  parties 
mentioned  in  the  case,  it  is  necessary  to  determine  accurately 
what  that  relation  was. 

The  first  transaction  in  evidence  is,  the  letter  of  credit  from  the 
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1873  plaintiffs  to  Bell  &  Co.,  dated  the  28th  of  October,  1869,  author- 
Ebswoeth  izing  Bell  &  Co.,  within  certain  limits  and  on  certain  conditions,  to 
Alliance    ^^^^  on  the  plaintiffs. 

Maeine  Tiie  jiext  transactions, — and  which  were  before  any  act  done  by 
Insurance  Co.  ^  '  .    .  . 

Bell  &  Co.  having  reference  to  the  plaintiffs, — were,  the  taking  out 

by  the  plaintiffs  of  the  floating  policies  now  sued  upon,  and  the 
declarations  on  them  of  cargoes  shipped  on  consignment  to  the 
plaintiffs  by  other  correspondents  than  Bell  &  Co.  or  Cursondas 
Madhowdass.  These  policies  were  therefore  clearly  not  taken  out 
solely  to  cover  any  goods  which  might  be  consigned  by  Bell  &  Co, 
They  were  taken  out  before  there  was  any  binding  contract  between 
the  plaintiffs  and  Bell  &  Co.  as  to  future  shipments.  They  were 
taken  out  when  the  name  of  Cursondas  Madhowdass  was  unknown 
in  business  to  the  plaintiffs.  They  were  taken  out  with  a  view  to* 
cover  either  any  interest  which  the  plaintiffs  might  afterwards  have 
in  consignments  from  any  correspondents  of  theirs,  or  such  interests 
and  also  the  interests  of  any  as  yet  unascertained  correspondents 
who  might  consign  to  them.  The  shipment  of  the  cotton  on 
board  the  Aurora  is  to  be  taken  to  have  been  made  on  the  28th  of 
April,  1870.  It  was  not  within  the  terms  of  the  letter  of  credit ; 
it  exceeded  the  limits,  and  was  not  according  to  the  conditions ; 
it  was  not  on  behalf  of  Bell  &  Co.  only,  but  on  behalf  of  Bell  &  Co. 
and  Cursondas  Madhowdass  jointly.  It  was  a  shipment  which  the 
plaintiffs  were  not  bound  to  recognize.  Until  they  did  recognize 
it  they  had  no  interest  in  it.  Bell  &  Co.,  however,  drew  in  respect 
of  it  on  the  plaintiffs. 

The  next  transaction  was  between  Bell  &  Co.  and  Cursondas 
Madhowdass  on  the  one  part,  and  the  National  Bank  of  India  on 
the  other,  which  took  place  also  on  the  28th  of  April,  1870.  The 
bank  discounted  the  draft  for  300  OZ.  drawn  by  Bell  &  Co.  on  the 
plaintiffs,  and  took  as  security  an  indorsement  of  the  bill  of  lading 
of  the  cotton,  with  a  power  of  sale  if  the  draft  should  not  be 
accepted  and  paid.  Such  an  indorsement  passed  the  legal  pro- 
perty in  the  cotton  to  the  bank,  subject  to  a  trust  in  favour  of  Bell 
&  Co.  and  Cursondas  Madhowdass  jointly.  Bell  &  Co.  and  Cursondas 
Madhowdass  then  both  addressed  the  plaintiffs,  requesting  them 
to  accept  and  honor  the  draft  and  insure  the  cotton,  and  autho- 
rizing the  plaintiffs,  on  payment  of  their  acceptance,  to  obtain  the 
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bill  of  lading  and  to  sell  the  cotton,  in  order,  first,  to  reimburse  1873 
the  plaintiffs' advance,  and  then,  subject  to  commission,  to  hold  Ebsworth 
and  pay  over  the  surplus  for  and  to  Bell  &  Co.  and  Cursondas  Mad-  alliance 
howdass  jointly.  On  the  21st  of  May,  1870,  the  plaintiffs  accepted  j^.g^^^'^^^^^ 
the  draft  for  3000/.,  and  thereby  recognized  the  shipment  and 
accepted  the  terms  proposed  to  them.  Then  for  the  first  time  was 
established  a  relation  of  the  plaintiffs  to  the  cotton  in  question. 
Then  arose  a  contract  between  them  on  the  one  part  and  Bell  &  Co. 
and  Cursondas  Madhowdass  on  the  other,  by  which  they  undertook 
to  pay  their  acceptance  and  to  receive  and  sell  the  cotton,  and  to 
hold  and  pay  over  any  surplus  proceeds,  and  by  which  they 
acquired  a  right  to  have  the  bill  of  lading  eventually  indorsed  to 
them,  and  to  have  the  cotton  placed  in  their  hands  for  sale  to 
cover  their  advances.  This  contract  and  position  of  affairs  did  not 
pass  the  legal  property  in  the  cotton  to  the  plaintiffs,  for  that  was 
still  in  the  National  Bank  of  India.  It  did  not  give  a  present 
right  of  possession  of  the  bill  of  lading,  or  even  a  right  of  pos- 
session of  the  cotton  on  arrival.  It  gave  a  present  interest  in  the 
cotton  to  the  plaintiffs,  that  is  to  say,  a  right  by  an  existing  con- 
tract to  have  the  bill  of  lading  indorsed  to  them  on  the  payment 
of  their  acceptance,  so  as  to  enable  them  to  sell  the  cotton  to  pay 
themselves  3000/.  and  their  expenses,  and  to  earn  their  com- 
mission, and  to  hold  the  surplus  proceeds  as  agents  for  Bell  &  Co. 
and  Cursondas  Madhowdass.  The  right  in  equity  would,  I  appre- 
hend be,  to  have  a  decree  for  a  specific  performance  of  such  contract. 
But,  until  the  acceptance  should  be  met,  I  should  apprehend  that 
the  plaintiffs  could  not  be  held  to  be  either  legal  or  equitable 
owners  of  the  cotton.  Nor  were  the  plaintiffs  trustees  for  Bell 
&  Co.  of  the  cotton. 

Speaking  of  the  relation  of  the  Dutch  commissioners  to  the 
ships  of  which  they  would  have  had  the  disposal  if  they  should 
have  arrived.  Lord  Eldon  says  in  Liccena  v.  Craufurd  (1) :  "With 
respect  to  the  case  of  a  trustee,  I  can  see  nothing  in  this  case 
which  resembles  it.  A  trustee  has  a  legal  interest  in  the  thing, 
and  may,"  he  adds,  "  therefore  insure." 

It  was  after  entering  into  this  rehition  with  Bell  ^"v:  Co.  and  Cur- 
sondas Madhowdass,  and  having  acquired  this  interest  in  the  cotton, 
(1)  2  B.  &  P.  (N.  II.),  at  p.  321. 
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1873      that  the  plaintiffs,  on  the  23rd  of  May,  1870,  declared  5000Z.  in 


Ebsworth  respect  of  the  cotton  on  the  policies.  And,  whatever  may  have 
AlJance    ^^^^       terms  used  by  the  witnesses  in  giving  evidence,  it  must 

Marine  i,q  J  think,  with  resjard  to  the  declarations  then  made  that  it  was 
Insurance  Co.  ... 

stated    that  the  plaintiffs  insured  for  Bell  &  Co.  and  themselves." 

In  reality  they  intended  then  to  declare  for  and  so  to  insure  their 

own  interest  to  3000Z.,  and  the  interest  of  their  correspondents  in 

the  anticipated  or  valued  surplus  of  2000Z. 

It  was  whilst  the  transactions  thus  stood  that  the  ship  was  lost. 
The  plaintiffs  then  had  the  interest  above  described :  they  were  not 
legal  owners,  nor  equitable  owners,  nor  trustees,  but  contractors 
having  by  contract  certain  rights  to  deal  with  the  cotton  in  a  certain 
way,  on  the  happening  at  a  future  time  of  a  certain  contingency. 

Afterwards,  on  the  24th  of  November,  1870,  the  plaintiffs  paid 
their  acceptance  of  3000Z.,  and  received  the  bill  of  lading,  indorsed 
by  the  bank.  But  the  cotton  was  already  lost,  and  no  property 
therefore  passed  by  such  indorsement. 

Upon  these  facts  it  was  contended  on  behalf  of  the  plaintiffs 
that  they  had  the  whole  legal  interest  in  the  'goods  when  they 
accepted  the  draft ;  and  that  all  their  obligation  to  Bell  &  Co. 
from  that  time  was,  to  account  as  trustees  for  the  surplus  proceeds 
of  sale ;  and,  if  not,  that  still  they  had  an  interest  in  every  part 
of  the  goods  which  gave  them  an  insurable  interest  in  the  whole, 
so  that  they  might  insure  the  whole  to  their  full  value  in  their 
own  name,  holding  the  surplus  (if  any)  above  their  own  actual 
or  beneficial  interest  as  trustees  for  Bell  &  Co.  and  Cursondas 
Madhowdass,  one  or  both. 

It  was  contended  on  behalf  of  the  defendants,  that  the  plaintiffs 
had  no  insurable  interest  at  all ;  that  they  had  only  an  expectancy 
of  profit  resting  on  a  contingency ;  that,  if  they  had  an  insurable 
interest,  it  was  to  the  extent  only  of  their  own  beneficial  interest, 
viz.  3000Z. ;  that  they  could  not  insure  in  their  own  names  and  on 
their  own  behalf  more  than  such  interest ;  that  the  only  persons 
who,  without  having  a  beneficial  interest  equal  to  the  whole  value, 
can  insure  in  their  own  names  to  the  full  value,  holding  a  surplus 
as  trustees,  are  those  who  are  in  law  owners  and  in  equity  trustees 
of  the  property  insured,  and  that  the  plaintiffs  were  not  such  legal 
owners,  and  consequently  not  such  trustees. 
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It  was  further  argued  that,  if  in  consideration  of  law  the  plain-  1873 

tiffs  could  be  said  to  have  insured  for  themselves  and  Bell  &  Co.,  ebswoeth 

they  failed  on  the  pleadings,  because  they  had  invited  and  ac-  Alliance 

cepted  an  issue  that  they  alone  were  interested  and  they  alone  had  ^  Marine 
,  •'  Insurance  Co, 

insured. 

In  answer  to  this  last  objection,  it  was  urged  on  behalf  of  the 
plaintiffs,  that  the  plea  was  severable ;  that,  as  to  the  allegation 
that  the  insurance  was  made  on  their  behalf  alone,  it  was  true ; 
and  that  there  was  no  allegation  that  they  alone  were  interested, 
but  that  the  allegation  amounted  only  to  an  assertion  that  they 
had  an  interest,  which  was  true. 

The  first  point  thus  raised  is,  whether  the  plaintiffs  had  any 
insurable  interest.  I  think  they  had ;  because  they  had  an  exist- 
ing contract  with  regard  to  the  cotton,  by  virtue  of  which  they  had 
ah  expectancy  of  benefit  and  advantage  arising  out  of  or  depending 
on' the  safe  arrival  of  the  cotton. 

The  next  question  is,  what  was  the  amount  of  the  plaintiffs'  in- 
surable interest.  If  they  had  any,  it  would  seem  to  be  at  least  to 
the  extent  of  3000/.,  their  advance,  and  their  expenses  and  expected 
commission. 

The  main  question  is,  whether  they  could  insure  for  more  than 
that  in  their  own  name,  and  recover  for  more  on  a  declaration 
alleging  the  interest  to  be  in  themselves.  Their  relation  to  the 
cotton  was  described  in  argument,  and  I  think  fairly  described, 
to  be  that  of  consignees  for  sale  of  goods  not  yet  arrived,  who 
have  made  advances  on  the  goods,  but  have  only  a  contract  right 
with  regard  to  the  goods,  without  being  legal  owners  of  them. 
They  have  the  interest  described  in  every  part  of  the  goods,  but 
are  not  legal  owners  of  any  part.  The  ruling  principle  of  insur- 
ance, which  is  that  it  should  afford  only  an  indemnity  to  any 
assured  for  his  loss,  would  seem  to  limit  the  right  of  the  phiintifls 
under  such  circumstances  to  the  recovery  of  their  own  beneficial 
interest  only.  If  in  an  action  at  law  the  assured  can  recover  on  the 
contract  of  insurance  more  than  his  own  beneficial  interest,  he 
recovers  according  to  law  more  than  an  indemnity.  It  would  seem 
to  be  no  answer  in  a  Court  of  law  to  say  that  he  holds  a  surplus  of 
what  he  has  recovered  as  trustee  for  some  one  else.  The  law  has 
no  means  of  enforcing  the  payment  over  by  him,  on  the  mere 
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Ebswoeth   ^  legSil  owner,  but  trustee,  of  the  property  insured  from  being  able 
Alliance       insure  and  recover  in  his  own  name  :  yet  it  seems  to  be  stated 
^  Maeine^   on  high  authority  that  a  legal  owner,  being  trustee,  may  insure  and 
"  recover  in  his  own  name,  holding  the  proceeds  in  trust  for  his 
cestui  que  trust.  This  must  be  on  the  ground  that  the  law  will  not 
dispute  the  legal  interest  which  is  the  legal  result  of  the  legal 
ownership ;  though  in  insurance  contracts  it  will  also  recognise  an 
equitable  interest  as  entitling  the  owner  of  it  to  enter  into  or  take 
advantage  of  the  legal  contract  of  insurance. 

In  Lucena  v.  Craufurd,  Lawrence,  J.,  says  (1) :  "  The  defend- 
ants in  error  have  been  considered  as  trustees  or  consignees,  who, 
it  is  said,  have  insurable  interest.  A  trustee  who  has  an  insurable 
interest  must,  as  I  conceive,  have  some  existing  right  to  the  thing 
insured,  for  the  benefit  of  another."  Having  regard  to  what  fol- 
lows, and  to  the  statement  of  Lord  Eldon  in  the  same  case,  the 
phrase  "  existing  right,"  as  here  used,  means  an  existing  legial  right. 
"But,"  continues  the  learned  judge,  "the  commissioners  in  this 
case  had  not  any  such  right,  and  therefore  cannot,  according  to  my 
notions  of  a  trustee,  be  considered  as  such.  ISTor  can  they  be  con- 
sidered as  consignees  in  whom  any  interest  or  right  is  vested  by 
bill  of  lading  or  other  instrument  of  consignment  hy  which  the 
^ro^erty  of  the  subject-matter  of  the  consignment  prima  facie  will 
pass.  If  they  be  consignees,  they  were  naked  consignees  for  the 
purpose  of  doing  some  act  respecting  the  goods  consigned,  and 
rather  agents  than  consignees  according  to  the  common  under- 
standing of  that  word ;  and,  taking  them  to  be  naked  consignees 
who  have  not  the  legal  property  of  the  subject-matter  of  the  insurance, 
and  who  are  not  beneficially  interested  in  it,  they  ought,  I  conceive, 
to  have  averred  the  interest  to  be  in  those  on  whose  account  the 
insurance  was  made." 

The  real  effect  of  the  decision  of  the  House  of  Lords  in  this  case 
is  well  discussed  by  Duer,  Vol.  2,  p.  161  et  seq.,  in  n.  (2)  to  §  10. 
"  The  proposition  to  be  discussed,"  he  says,  "  and  for  the  mainte- 
nance of  which  this  case  has  been  cited,  is,  that  a  consignee  clothed 
with  the  power  of  sale  has  in  all  cases  an  insurable  interest  to  the 
full  value  of  the  goods  consigned  to  him,  and  may  cover  them  on 
(1)  2  B.  &  P.  (N.  R.)  at  p.  306. 
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on  his  own  account.    The  truth  of  this  proposition,  and  the  just-  Ebsworth 

ness  of  its  deduction  from  the  authorities  relied  on,  are  the  questions  y^LLiANCE 

I  propose  to  examine  :  but  I  shall  first  endeavour  to  shew  that  the  Marine 

.  .        .     1       ,       .  1      «  .  Insurance  Co. 

opposite  doctrme,  viz.  that  the  right  of  a  consignee  to  recover  on 

an  averment  of  interest  in  himself  is  limited  to  his  own  advances, 

constituting  a  lien  on  the  goods  insured  (which  necessarily  implies 

that  he  has  no  insurable  interest  beyond  those  advances),  is 

established,  not  by  ambiguous  dicta,  but  by  positive  decisions." 

The  learned  author  then  minutely,  and  I  think  accurately,  discusses 

the  case  of  Lucena  y.  ' Craufurd.(l),  and  sums  up  thus:  "The 

result  is  that  the  final  decision  in  Lucena  v.  Craufard  seems 

definitively  to  have  settled  the  law,  that  a  consignee,  where  he 

means  to  cover,  not  a  beneficial  interest  of  his  own,  but  the  entire 

property  of  the  consignor,  must  so  frame  the  policy  as  by  its  terms 

to*  embrace  that  interest ;  and,  to  enable  hi7n  to  recover  a  loss,  must 

aver  that  interest  in  the  declaration,  and  on  the  trial,  not  only  prove 

its  existence,  but  his  own  authority  to  make  the  insurance,  or  the 

adoption  of  his  contract." 

In  Wolff  V.  Horncastle  (2),  the  plaintiff,  who  was  held  by  the 
Court  to  have  become  before  the  loss  the  consignee  of  the  goods, 
and  to  have  advanced  300Z.  on  the  security  of  the  goods,  was 
further  held  to  be  entitled  to  recover  on  the  second  count  in  the 
declaration,  in  which  he  averred  the  interest  to  be  in  himself. 
But  Biiller,  J.,  says  expressly, — "  I  hold  that  the  plaintiffs  had  a 
clear  right  to  insure  to  the  amount  of  300Z.  for  which  they  icere 
interested  in  the  goods'' 

In  Carruthers  v.  Sheddon  (3),  the  plaintiffs  were  held  entitled  to 
recover  the  full  value  of  the  cargo,  upon  a  count  alleging  the 
interest  to  be  in  Dowrick  &  Way.  The  cargo  was  shipped  under 
an  agreement  by  which  it  was  stated  that  Dowrick  &  AVay  and  two 
others  had  agreed  to  become  partners  in  an  adventure  of  sending 
goods  which  Dowrick  &  Way  had  on  their  own  separate  and 
personal  credit  actually  and  really  purchased,  ttc.  The  jury  found 
for  the  plaintiffs,  and  that  the  policy  was  intended  to  cover  all  the 
partners  in  the  adventure.     The  objection  taken  in  argument 

(1)  3  B.  &  r.  75  ;  2  B.     P.  (N/R.)  200. 
(2)  1  B.  &  P.  316.  {o)  G  Taunt.  U. 
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Ebsworth   but  that  Dowrick  &  Way  could  not  insure  more  than  their  own 

AlllLnce    iiiterest  as  partners.    The  Court  did  not  hold  that  Dowrick  & 

Maeine  "Way  miffht  insure  to  the  whole  value  merely  on  the  ground  of 
Insurance  Co.  ,  i  i  i 

their  being  consignees ;  if  that  ground  had  been  sufficient,  the 

whole  argument  was  futile :  the  Court  held,  in  terms,  "  that 
Dowrick  &  Way  might  protect  all  their  species  of  interest  under  one' 
policy."  Duer,  Yol.  2,  p.  162,  holds  that  "  the  sole  ground  of  the 
decision  was  that  the  advances  which  they  had  made  as  con- 
signees, added  to  their  individual  interest  as  partners,  were  equiva- 
lent to  the  entire  value  of  the  property  insured."  It  does  not  appear 
in  the  case  whether  Dowrick  &  Co.  were  indorsees  and  holders  of 
the  bill  of  lading.  It  may  be  inferred  from  the  nature  of  the 
transaction  and  their  position  that  they  were;  and,  if  so,  they 
were  legal  owners  as  well  as  consignees.  Speaking  of  this  case, 
and  of  Wolff  v.  Eorncastle  (1),  Mr.  Phillips,  Vol.  1,  §  423,  says : 
"  So,  a  consignee  or  other  party  entitled  to  a  lien  upon  property 
on  account  of  advances  or  otherwise,  may  cover  his  own  interest  by 
insurance  on  it  in  his  own  name  generally." 

In  Godin  v.  London  Assurance  Co.  (2)  it  was  held  that  the 
English  factor,  to  whom  the  bill  of  lading  was  not  indorsed,  might 
insure  to  the  full  value  of  the  goods ;  but  on  the  ground  that  his 
advances  were  to  the  extent  of  the  full  value  and  more.  "  Such 
factor,"  says  Arnould,  Vol.  1,  p.  247,  abstracting  this  case,  "  had 
an  insurable  interest  to  the  extent  of  his  general  "balance,  and  might 
recover,  averring  the  interest  to  be  in  himself." 

In  Bdbertson  v.  Hamilton  (3),  it  is  difficult  to  extricate  the  exact 
grounds  of  the  decision.  The  interest  was  in  two  counts  alleged 
to  be  in  the  plaintiffs ;  in  the  third  count,  in  Fisher,  Kidd,  &  Co., 
the  registered  owners  of  the  ship.  The  plaintiffs  were  consignees 
of  the  ship,  and  had  made  advances  the  amount  of  which  is  not 
disclosed  in  the  case.  It  was  held  that  the  plaintiffs  might  recover 
the  full  value  of  the  ship  "as  trustees,"  it  is  said,  "for  those 
interested  with  themselves  in  the  whole."  If  the  plaintiffs  were 
entitled  to  recover  as  agents  for  Fisher,  Kidd,  &  Co.,  they  recovered 
as  for  the  legal  registered  owners.    If  they  recovered  on  the  counts 

(1)  1  B.  &  P.  316.  (2)  1  Burr.  489. 

(3)  14  East,  522. 
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facie,  and  until  the  accounts  were  settled  in  equity,  were  equal  to  ebsworth 

the  whole  value.    Lord  EUenborough  says  :  "  The  plaintiffs  had  ^lllInce 

an  insurable  interest  as  upon  a  hotchpot  right."    That  I  confess  Marine 
^  ^  _  T  Insurance  Co. 

1  do  not  understand. 

In  Irving  v.  Bichardson  (1),  the  question  was  whether  the  assured 
had  insured  in  fact,  that  is  to  say,  had  intended  to  insure,  more 
than  his  own  interest  as  mortgagee.  If  he  intended  to  insure  only 
that,  he  could  keep  only  as  much  as  his  interest  amounted  to.  If 
he  had  intended  to  insure  both  his  own  interest  and  that  of  the 
mortgagor,  I  collect  from  the  judgment  of  Littledale,  J.,  that,  in 
an  action  on  the  policy,  he  must  under  the  new  Kegistry  Acts  have 
alleged  interest  both  in  himself  and  the  mortgagor.  Before  the 
late  Eegistry  Act,"  he  says,  "  the  mortgagee  of  a  ship  was  in  point 
of  law  the  owner,  and  might  insure  to  the  full  extent  of  the  ship's 
value  to  the  mortgagor  as  well  as  to  himself.  But  by  the  statute 
the  interests  of  mortgagor  and  mortgagee  are  more  distinctly 
severed  than  they  formerly  were."  That  says,  in  effect,  that,  when 
the  mortgagee  was  legal  owner,  he  could  insure  to  the  full  value 
of  the  ship,  though  not  beneficially  interested  to  that  extent ;  but 
now  he  was  not  legal  owner,  and  could  therefore  insure  and  recover 
in  his  own  name  only  to  the  extent  of  his  beneficial  interest. 

In  Sutherland  v.  Pratt  (2),  it  is  obvious  that  the  bill  of  lading, 
indorsed  generally  to  bearer,  was  delivered  to  the  plaintiff,  so  that 
he  was  the  legal  owner  of  the  goods.  In  Crowley  v.  Cohen  (3), 
the  plaintiffs,  who  were  carriers  and  not  the  legal  owners,  were 
allowed  to  insure  and  recover  the  full  value  in  their  own  name : 
but  it  was  on  the  ground  that  they  were  carriers,  and  were  them- 
selves liable  for  the  full  value.  Speaking  of  this  case,  it  is  said  in 
1  Phillips  on  Insurance,  §  424,  p.  234, — "  This  is  in  effect  a  re- 
insurance, as  the  carriers  may  be  considered  to  be  insurers." 

In  1  Arnould  on  Insurance,  4th  ed.  p.  70,  the  cases  of  factors, 
consignees,  and  agents  are'  treated  of :  "  There  are  different  sorts 
of  consignees;  some  have  a  power  to  sell,  manage,  and  dispose 
of  the  property,  &c. ;  others  have  a  mere  naked  right  to  take 
possession ;  others,  again,  though  not  intrusted  to  sell,  are  yet  in- 

(1)  2  B.  &  Ad.  193.  (2)  11  M.     W.  2!)G ;  12  M.  &  W.  17. 

(3)  3  B.  &  Ad.  178. 
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1873      terested  in  the  property,  as  having  a  lien  or  claim  upon  it  for  their 
Ebsworth   advances."    As  to  mere  naked  consignees,  i.e.  those  only  entitled 
Alliance        ^^^^  possession,  they  have,  he  says,  no  insurable  interest: 
Insuranc?Co  ^SiYO  no  legal  property ;  they  are  not  beneficially  interested." 

But,  "  with  regard  to  consignees  who  have  a  lien  or  claim  on  the 
property  in  respect  of  advances,  or  commission -agents  to  whom  it 
is  intrusted  for  the  purpose  of  sale,  or  indorsees  of  the  bill  of 
lading  to  whom  a  general  balance  is  due,  there  is  no  doubt  they 
may  effect  an  insurance  on  the  property  in  their  own  names  and 
on  their  own  account  to  its  whole  value,  and  recover  thereon, 
averring  interest  in  themselves,  at  all  events  to  the  amount  of 
their  lien,  claim,  or  balance."-  It  is  true  that  he  afterwards  says : 
"  As  a  general  principle,  there  can  be  no  doubt  that  consignees  of 
goods,  being  in  advance  to  the  consignors  or  under  acceptances  for 
them,  may  insure  in  their  own  name  and  on  their  own  account  to 
the  full  value  of  the  goods,  and  apply  the  proceeds  of  the  policies 
to  their  own  benefit,  up  to  the  extent  of  their  claims  in  respect  of 
such  advances  and  acceptances,  holding  the  residue  in  trust  for  the 
consignors''  For  this  proposition  he  quotes  Carruthers  v.  Shed- 
don  (1),  with  which  I  have  already  dealt,  and  the  American  case 
of  De  Forest  v.  Fulton  Insurance  Co.  (2)  The  terms  of  the  policy, 
which  was  a  fire  policy,  are  set  out  in  1  Phillips  on  Insurance, 
§  311,  p.  177,  and  they  were  "  on  goods  as  well  the  proj)erty  of  the 
assured  as  held  hy  them  in  trust  or  on  commission''  It  seems  to  me 
that  this  is  no  authority  for  Mr.  Arnould's  proposition  as  to  con- 
signees of  goods  on  board  ship  who  insure  by  a  marine  policy  in 
the  ordinary  terms.  And  for  the  same  reason  the  English  cases 
on  fire  policies  are  no  authority.  The  proposition  may  be  correct, 
if  it  be  applied  to  consignees  under  advance  or  acceptance,  who  are 
holders  of  hills  of  lading,  and  thereby  legal  owners  of  the  goods 
mentioned  therein. 

In  1  Phillips  on  Insurance,  c.  3,  sect.  7,  §  309,  p.  174,  the  law  is  thus 
stated : — "  A  consignee,  factor,  or  agent,  having  a  lien  on  goods  to 
the  amount  of  his  advances,  acceptances,  and  liabilities,  stands  in 
this  respect  (i.e.  as  to  his  insurable  interest)  precisely  in  the 
situation  of  a  mortgagee.  A  debt  is  due  to  him  from  his  principal 
for  which  he  holds  the  property  as  collateral  security,  and  the 
(1)  6  Taunt.  14.  (2)  1  Hall,  84. 
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property  is  at  the  risk  of  the  principal,  as  the  debt  would  still  1873 


subsist  though  the  property  should  be  lost;  and  the  excess  over  Ebsworth 
the  proceeds  of  the  goods  would  be  still  due  to  him  in  case  of  the  ALLIA^x'E 

proceeds  beino:  insufficient  to  satisfy  his  claim.    Se  has,  therefore,  ^  Marine 

.  &  J  .     .     ,  Insurance  Co. 

an  insurahle  interest  in  the  goods  to  the  amount  of  his  lien.''  And 

in  §  204, — "  It  is  a  familiar  doctrine  that  a  party  having  a  lien  on 

a  vessel  or  cargo  under  a  contract  for  advances  may  be  rightly 

considered  as  the  special  owner  of  them  to  the  extent  of  those  advances, 

and,  as  such,  may  protect  himself  by  insurance ;  and  that  a  creditor 

to  whom  goods  are  assigned  as  collateral  security,  has  an  insurable 

interest  in  them  not  exceeding  the  amount  of  his  debt." 

To  the  elaborate  note  of  Duer,  n.  (2),  on  sect.  10, 1  have  already 
referred.  In  Vol.  2,  p.  109,  he  says :  "  My  researches  have  not 
enabled  me  to  discover  a  single  case  in  the  English  reports  in 
which  a  consignee,  on  an  averment  of  a  sole  interest  in  himself,  has 
been* permitted  to  recover  heyond  the  amount  of  his  oivn  advances" 

It  seems  to  me  to  follow  from  these  authorities,  and  from  prin- 
ciple, that  a  consignee,  as  such,  has  no  insurable  interest  at  all. 

To  assert  the  universal  right  of  a  consignee  to  insure  the  entire 
property  on  the  voyage  of  importation,  is  to  assert  that  a  valid 
insurance  may  be  made  by  a  person  who  has  no  title  or  interest^ 
legal  or  equitable,  and  no  authority  express  or  implied:"  2  Duer, 
p.  111.  If  it  is  necessary  to  bring  in  some  advance,  or  some 
contract  giving  an  interest,  in  order  to  give  the  consignee  a  right 
to  insure,  it  seems  to  me  to  follow  necessarily,  i.  e.  logically,  that 
the  insurable  interest  is  limited  to  the  amount  of  the  advance,  or 
to  the  amount  of  the  interest  under  the  contract.  It  cannot  be 
that  a  consignee  without  personal  interest  cannot  insure  at  all,  and 
that  a  consignee  in  advance  to  the  extent  of  1007.  can  insure  to 
10,0007.,  and  recover  such  an  amount  upon  an  averment  tluit  it  is 
the  interest  he  has.    He  has  no  such  interest. 

It  seems  to  me,  therefore,  both  upon  principle  and  authority,  that 
the  'plaintiffs  in  this  case,  -being  only  consignees  to  sell,  under 
advance,  and  with  a  contract  right  to  earn  commission,  but  not 
being  the  legal  owners  of  the  cotton,  could  only  properly  insure, 
so  as  to  recover  in  their  own  name,  the  3000/.  for  which  they  wore 
liable  on  their  acceptance  and  any  commission  they  would  have 
earned  by  selling. 

Vol.  Vlll.  3D  2  . 
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Ebswokth   recover  at  all,  because  they  intended  to  insure,  not  only  their  own 
Alliance    ii^terest,  but  also  the  interest  of  their  correspondents.    But  Duer, 
InsueanceCo  P-        P^^^*^  Wolff  V.  Eorneasth  (1),  "the 

judgment  of  the  Court  is  an  express  decision  that,  where  a  policy 
is  effected  on  behalf  of  the  consignor,  the  consignee  is  at  liberty  to 
apply  it  to  his  own  use  to  the  extent  of  his  own  insurable  interest, 
and  that  his  claim  is  not  answered  by  shewing  that,  when  he 
effected  the  insurance,  he  expected  that  it  was  to  apply  exclusively 
to  the  interest  of  the  consignor."  Moreover,  it  may  be  doubted 
whether  the  policy  in  this  case  could  cover  an  interest  of  Bell  &  Co. 
or  Cursondas  Madhowdass.  -  At  the  time  it  was  effected,  the  plain- 
tiffs had  no  authority,  express  or  implied,  to  insure  on  their  behalf. 
It  may  be,  though  I  think  it  unnecessary  to  determine  the  point, 
that  Watson  v.  Swann  (2)  is  an  authority  for  saying  that  a  policy 
cannot  cover  the  interests  of  persons  who  at  the  time  of  effecting 
it  are  wholly  unconnected  with  and  unknown  to  the  person  effecting 
the  insurance.  If  the  policy  did  not  and  could  not  cover  the 
interest  of  Bell  &  Co.  or  Cursondas  Madhowdass  the  declaration 
on  the  policy,  though  made  with  intent  to  cover  those  interests, 
has  no  effect :  Stephens  v.  Australasian  Insurance  Co.  (3) 

As  I  have  come  to  the  conclusion  that  the  plaintiffs  can  recover 
to  the  extent  of  their  own  interest,  and  to  that  extent  only,  it 
seems  to  me  unnecessary  to  determine  the  controverted  question 
arising  upon  the  third  plea  by  way  of  traverse.  I  doubt  whether 
the  distinction  affirmed  by  Mr.  Duer  between  the  allegation  of 
interest  and  the  allegation  with  respect  to  the  party  for  whom  the 
contract  of  insurance  was  made,  is  sound.  It  may  be  true  to  say 
that  Bell  v.  Ansley  (4)  and  Cohen  v.  Sannam  (5)  do  not  necessarily 
overrule  Page  v.  Fry,  (6)  But  most  certainly,  in  Cohen  v. 
Hannam  (5),  Lord  Mansfield  intended  to  overrule  it ;  and  the 
reasons  in  favour  of  confining  the  allegation  of  interest  are,  as  it 
seems  to  me,  precisely  the  same  as  the  reasons  for  confining  the 
allegation  as  to  the  person  on  whose  account  the  policy  was  made. 
It  is  equally  objectionable  to  have  a  person  interested  on  the  jury,  as 

(1)  1  B.  &  P.  316.  (4)  16  East,  141. 

(2)  11  0.  B.  (N.S.)  756 ;  31  L.  J.        (5)  5  Taunt.  101. 
(CP.)  210.  (6)  2  B.  &  P.  240. 

(3)  Ante,  p.  18. 


VOL.  Vin.]  TKINITY  TEEM,  XXXVI  VICT. 


645 


to  have  a  person  who  is  a  party  to  the  contract.    It  is  equally  just  1873 
that  the  defendant  should  have  the  opportunity  of  interrogating  a   ebs worth ~ 
party  interested  as  a  party  to  the  action.    The  present  case  is  a  Alliance 
remarkable  instance.    It  was  of  the  utmost  importance  to  the  ^  Mabine  ^ 
defendants,  if  their  suspicions  were  well  founded,  to  have  the 
opportunity  of  interrogating  Bell  and  Cursondas  Madhowdass. 

I  am  of  opinion  that  the  rule  should  be  made  absolute  to  reduce 
the  damages. 

BoviLL,  O.J.  My  Brother  Keating,  who  is  also  absent  upon  the 
Circuit,  concurs  in  the  judgment  of  my  Brother  Brett  which  I  have 
just  read. 

The  Court  being  equally  divided  in  opinion,  the  rule  to  enter 
the  verdict  for  the  defendants  or  to  reduce  the  damages  will  be 
discharged,  and  the  defendants  will  be  at  liberty  to  appeal  to  a 
Court  of  Error. 

Rule  discharged,  (1) 

Attorneys  for  plaintiffs :  Parker  &  Clarke. 
Attorneys  for  defendants :  Walton,  Buhh,  &  Walton. 


LOED  BOLINGBEOKE  v.  TOWNSEND,  Clerk  to  the  Local  Board  of      May  30. 

Health  of  Swindon.  " 

Practice — Amendment — Misdescription  of  Defendant. 

An  action  having  been  brought  against  tJie  clerk  of  a  local  board  of  liealtli,  the 
Court  allowed  the  writ  and  subsequent  proceedings  to  be  amended  by  substituting 
the  board  as  defendants  instead  of  the  clerk. 

On  the  21st  of  February,  1873,  a  writ  of  summons  at  the  suit  of 
Lord  Bolingbroke  was  issued  against  J.  C.  Townsend,  clerk  to  the 
Local  Board  of  Health  of  Swindon  New  Town.  On  the  9th  of 
May  a  summons  was  taken  out,  calling  upon  the  defendant  to 
shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  amend  the 
writ  and  subsequent  proceedings  (if  any)  by  substituting  the  local 
board  as  defendants  instead  of  Townsend  as  their  clerk.  Master 
Kay  dismissed  the  summons;  but,  on  appeal,  Blackburn,  J., 

(1)  The  defendants  to  be  at  liberty  to  appeal. 

3  D  2  2 
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1873  made  the  order,  under  s.  222  of  the  Common  Law  Procedure  Act> 
Lord      1852  (15  &  16  Vict.  c.  76). 

BOLINGBROKE 

TowNSEND.  Collins  moved  to  rescind  that  order,  upon  an  affidavit  which  stated 
that  the  alleged  injury  for  which  the  action  was  brought  was  com- 
mitted more  than  six  months  ago,  viz.  in  August,  1872.  He  referred 
to  GlayY.  Oxford  (1)  and  Fry  or  v.  West  Ham  Board  ofWorJcs.  (2) 
In  the  former  it  was  held  that,  where  an  action  is  commenced  in  the 
name  of  a  dead  man,  his  representatives  cannot  be  substituted  as 
plaintiffs ;  Bramwell,  B.,  saying :  "  The  power  of  amendment  is 
limited  to  cases  where  there  was  originally  a  party  suing,  pos- 
sessed, though  with  a  variety  in  legal  description,  of  the  same 
interest  with  the  party  to  be  substituted," — which  cannot  be  said 
in  this  case.  And  in  the  latter  Montague  Smith,  J.,  refused  at 
nisi  prius  to  amend  the  record  by  substituting  the  name  of  the 
clerk  for  the  original  plaintiffs,  they  not  being  a  corporate  body. 

[BoviLL,  C.J.,  referred  to  Galloway  v.  Bleaden  (3),  where  a 
similar  amendment  was  allowed  (upon  terms)  after  trial  and  after 
a  motion  in  arrest  of  judgment.  ' 

Gkoye,  J.,  referred  to  La  Banca  Nazionale  8ede  di  Torino  v. 
Hamburger.  (4)  There,  a  foreign  bank  sued  in  a  corporate  name 
by  which  it  was  known,  and  the  defendant  pleaded  that  it  was  not 
a  body  corporate :  the  Court  allowed  the  writ,  declaration,  and 
subsequent  proceedings  to  be  amended  by  inserting  the  name  of  a 
director  of  the  bank  as  nominal  plaintiff, — it  appearing  that  by 
the  law  of  Italy  the  bank  w^as  entitled  to  sue  in  his  name.  In  the 
course  of  the  argument.  Pollock,  C.B.,  said  :  "  Some  corporations 
are  entitled  to  sue  in  their  corporate  names,  others  in  the  name  of 
a  particular  officer.  Now,  suppose  a  corporation  sued  in  its  corpo- 
rate name,  when  it  ought  to  have  sued  in  the  name  of  an  officer, 
why  should  not  the  writ  be  amended  ?  It  is  not  adding  a  new 
plaintiff,  but  correcting  a  mere  mistake  in  the  name.] 

BoviLL,  C.J.  There  can  be  no  doubt  as  to  the  power  of  the 
Court  to  allow  this  amendment,  quite  independently  of  the 
Common  Law  Procedure  Act.    That  which  has  been  allowed  by 


(1)  Law  Eep.  2  Ex.  54. 

(2)  15  L.  T.  (N.  S.)  250. 


(3)  1  M.  &  G.  247. 

(4)  2  H.  &  C.  330. 
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mj  Brother  Blackburn  is  a  mere  amendment  of  a  misdescription  1873 


of  the  real  defendant.    Galloway  yJBIeaden  (1)  is  substantially  an  loed 
authority  for  that ;  and  the  case  referred  to  by  my  Brother  Grove  ^^i^ingbboke 
is  a  distinct  authority,  and  is  all  fours  with  the  present  case.   The  Townsend. 
object  here  is,  not  to  substitute  one  defendant  for  another ;  but 
merely  to  alter  the  description  of  the  defendant  upon  the  record, 
to  prevent  justice  from  being  defeated.    I  think  my  Brother 
Blackburn's  order  was  quite  right. 

Keating,  Beett,  and  Gkove,  J  J.,  concurred. 

Bule  refused.  (2) 

Attorney  for  defendants :  W.  Moon. 


EDGSON  V.  ClEDWELL.  May  24. 

New  Trial — Damages  under  201. — Replevin. 

The  rule  that  a  new  trial  will  not  be  granted  for  either  party,  where  the  sum 
given  or  recoverable  is  under  201.,  does  not  apply  to  replevin. 

Keplevin.  The  cause  was  tried  before  Cleasby,  B.,  at  the 
ISTottingham  Summer  Assizes,  1872,  when  a  verdict  was  found  for 
the  plaintiff,  damages  10?.  In  the  following  Michaelmas  Term,  a 
rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence. 

Cave  and  T.  T.  Weightman  shewed  cause.  Keplevin  forms  no 
•exception  to  the  general  rule  that  a  new  trial  cannot  be  had  as 
for  a  verdict  against  evidence  when  the  sum  recovered  or  sought 
to  be  recovered  is  under  20Z. :  Brown  v.  Bay.  (3)  In  that  case 
Best,  C.J.,  says:  "If  we  were  to  grant  a  new  trial,  it  is  quite 
clear  that  it  must  be  on  the  terms  of  payment  of  costs  by  the 
defendant ;  and  he  might  eventually  be  put  to  the  expense  of  50?. 
to  get  rid  of  the  trifling  sum  of  four  guineas  for  which  the  plain- 
tiff has  obtained  a  verdict.  Although  the  rule  thai  the  Court  will 
not  grant  a  new  trial  on  account  of  trifling  damages  may  not 

(1)  1  M.  &  G.  247.  (2)  See  Milh  v.  Scott,  Law  IJcp.  8  Q.B. 

(3)  9  B.  Moore,  583. 
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1873  extend  to  an  action  of  replevin,  still  it  appears  to  me  to  be  so  far 
Edgson  salutary  as  not  to  be  entrenclied  on  in  the  present  instance."  And 
Iabdwell  Pcirry  v.  Brniean  (1),  Tindal,  C. J.,  says :  "  We  should  pause  in 
discharging  this  rule,  if  the  consequence  of  our  discharging  it 
were  to  deprive  the  defendant  of  all  remedy  for  his  rent.  But  he 
may  still  recover  that,  if  it  be  due,  in  an  action  for  use  and  occu- 
pation ;  while,  on  the  other  hand,  if  we  were  to  make  the  rule 
absolute,  the  plaintiff  might  by  the  result  of  another  trial  be 
called  on  to  pay  double  costs,  and  his  sureties  be  rendered  subject 
to  a  liability  from  which  they  are  now  exempt.  Under  such  cir- 
cumstances, we  ought  not  to  set  aside  the  verdict,  unless  there 
are  clear  grounds  for  doing  so." 

A.  Wills,  Q.G,  and  /.  G.  Lawrence,  for  the  defendant. 


BoviLL,  C.J.  Brown  v.  Bay  (2)  is  not  a  very  satisfactory  deci- 
sion ;  and  the  point  hardly  arose  in  Parry  v.  Duncan  (1) ;  for, 
Tindal,  C.J.,  goes  on  to  say, — have  some  doubt  whether  the 
issue  which  has  been  found  for  the  plaintiff  was  correctly  found  by 
the  jury;  but,  before  the  defendant  can  ultimately  succeed,  he 
must  establish  the  second  issue,  viz.  that  the  goods  were  fraudu- 
lently removed ;  and  upon  the  evidence  which  has  been  offered 
there  is  nothing  to  make  that  out,  nothing  to  shew  that  the  goods 
were  removed  with  the  view  to  elude  a  distress,  or  that  no  goods 
remained  on  the  premises  demised.  It  seems  to  me  that,  under 
these  circumstances,  no  sufficient  ground  has  been  shewn  for  send- 
ing the  cause  down  again."  The  rule  as  laid  down  in  Lush's 
Practice,  3rd  ed.  p.  636,  is  as  follows : — A  rule  nisi  for  a  new  trial," 
on  the  ground  that  the  verdict  is  contrary  to  the  weight  of  evi- 
dence, "  will  not  be  granted  for  either  party,  when  the  sum  given 
or  recoverable  is  under  20Z.  and  the  action  is  for  damages  only, 
and  does  not  involve  any  other  question  of  right"  Keplevin  is  not 
within  the  rule. 

The  rest  of  the  Court  concurred,  Keating,  J.,  observing,  "  The 
rent  might  be  lOOOZ.  a  year." 

Upon  the  reading  of  the  learned  Baron's  report,  it  appearing 
(1)  7  Bing.  243,  at  p.  245.  (2)  9  J.  B.  Moore,  583. 
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that  there  was  evidence  on  both  sides,  and  that  his  Lordship  was  i873 


not  dissatisfied  with  the  verdict,  the  rule  was  ultimately  dis-  Edgson 

Eule  discharged. 

Attorneys  for  plaintiff :  Parlier,  Lee,  dt  Haddock,  for  Parsons  & 
Bright,  Nottingham. 

Attorneys  for  defendant:  Duncan  &  Murton,  for  Watson  & 
Wadsworth,  Nottingham. 


EODOCANACHI  and  Othees  v.  ELLIOTT.  June  2. 

Marine  Insurance — Description  of  Voyage —  Overland  Transit — Hostile  Detention 
of  Goods  in  a  hesieged  Town  a  *'  Restraint  of  Princes " — Abandonment — 
Total  Loss. 

A  marine  policy  may  cover  the  risks  during  a  portion  of  the  transit  to  be 
performed  overland,  provided  apt  language  be  employed  to  express  that  intention. 

The  hostile  detention  of  goods  within  a  besieged  city  or  town  is  a  "  restraint  of 
princes  ;"  a  "  siege  "  and  a  "  blockade  "  standing  upon  the  same  footing  in  this 
respect. 

In  a  policy  of  insurance  the  course  of  the  voyage  was  thus  described : — At 
and  from  Japan  and  [or]  Shanghai  to  Marseilles  and  [or]  Leghorn  and  [or]  London 
via  Marseilles  and  [or]  Southampton,  and  whilst  remaining  there  for  transit,  with 
leave  to  call  at  any  ports  or  places  in  or  out  of  the  way  for  all  purposes,  in* 
eluding  all  risks  of  craft  to  and  from  the  steamers,  &c.,  upon  any  kind  of  goods, 

&c.,  in  the  good  ship  or  vessel  called  the  steamers  or  steamer,  per  overland, 

or  via  Suez  Canal,"  &c.  The  risks  insured  against  were,  amongst  others,  *'  of  the 
seas,  men  of  M-ar,  enemies,  surprisals,  takings  at  sea,  arrests,  restraints  and 
detainments  of  all  kings,  princes,  and  people,"  &c.  In  the  margin  of  the  poUcy 
was  the  following  memorandum, — "  It  is  hereby  agreed  that  the  silks  insured  by 
this  policy  shall  be  shipped  by  Peninsular  and  Oriental  Company,  Messageries 
Imp^riales  steamers,  and  [or]  the  steamers  of  the  Mercantile  Trading  Company 
of  Liverpool  only." 

The  goods  insured  (silks)  were  carried  from  Shanghai  to  Hong  Kong  in  a 
steamer  belonging  to  the  Messageries  Imperiales,  and  were  there  transhipped  into 
another  steamer  of  the  same  company  and  carried  through  the  Suez  Canal  to 
Marseilles, — this  being  the  ordinary  course  of  business  of  that  company  ia 
carrying  goods  from  Shanghai  to  Marseilles.  Goods  arc  carried  by  the  ^lessageries 
Imperiales  at  through  rates  from  Shanghai  to  Loudon ;  and  the  freight  upon  the 
silks  in  question  was  paid  to  that  company  for  the  whole  jounuy. 

At  the  time  of  effecting  the  policy,  the  steamers  of  the  Messageries  Imperiales 
ran  from  the  East  to  Marseilles  and  no  further.  Goods  were  never,  ia  the  ordi- 
nary course  of  business,  carried  from  China,  Japan,  or  India  to  London  via  Mar- 
seilles except  by  the  Messageries  Imperiales,  and  that  company  always  scut  such 
goods  overland  through  France, — by  the  Lyons  railway  from  IMarsoillos  to  Paris, 
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1873       and  thence  by  the  Korthern  railway  to  Boulogne,  and  thence  to  London :  and 

 —  this  course  of  business  was  well  known  among  underwriters. 

ODOCANACHi  rj^j^^  gQj^g  -^^  question,  having  reached  Marseilles,  were  forwarded  by  the  Lyons 
Elliott.  railway  to  Paris  on  the  3rd  of  September,  1870,  and  arrived  at  the  Paris  station 
on  the  13th.  At  this  time  the  German  armies  had  invaded  and  occupied  a  large 
part  of  France,  and  were  advancing  upon  Paris,  which  they  had  completely  sur- 
rounded and  besieged  by  the  19th,  preventing  all  communication  between  Paris 
and  all  other  places,  so  that  it  was  impossible  to  remove  the  silks  from  Paris. 
This  state  of  things  continued  until  (and  long  after)  the  7th  of  October,  on  which 
last-mentioned  day  the  assured  gave  notice  of  abandonment.  After  the  com- 
mencement of  this  action  the  silks  were  forwarded  to  London ;  and  they  arrived 
there  in  an  undamaged  state  on  the  20th  of  March,  187L 

Upon  a  special  case  setting  forth  the  above  facts,  the  Court  to  draw  in- 
ferences : — 

Held,  first,  that  the  policy  covered  the  whole  journey  from  Shanghai  to 
London,  including  the  overland  transit  from  Marseilles  to  Boulogne ; 

Secondly,  that  the  detention  of  the  silks  in  Paris  by  reason  of  the  state  of  siege 
was  a  "  restraint  of  princes  "  within  the  meaning  of  the  policy ;  and  consequently 
that,  the  goods  being  lost  to  the  assured  for  an  indefinite  time,  they  were  entitled 
to  abandon,  and  to  recover  against  the  underwriters  as  for  a  total  loss. 

Action  for  the  recovery  of  400Z.  on  two  policies  of  insurance. 
The  following  case  was  stated  without  pleadings,  under  a  judge's 
order : — 

1.  The  plaintiffs  effected  insurances  on  silks  by  two  policies  in 
the  ordinary  form  of  Lloyd's  policies.  By  one,  dated  the  24th  of 
March,  1870,  which  was  for  15,O0OZ.,  they  caused  themselves,  in 
the  words  of  the  policy,  to  be  insured  as  follows,  that  is  to  say, 
"  Lost  or  not  lost,  at  and  from  Japan  and  [or]  Shanghai  to  Mar- 
seilles and  [or]  Leghorn  and  [or]  London  via  Marseilles  and  [or] 
Southampton,  and  whilst  remaining  there  for  transit,  with  leave  to 
call  at  any  ports  or  places  in  or  out  of  the  way,  for  all  purposes, 
including  all  risks  of  craft  to  and  from  the  steamers,  each  lighter 
or  craft  to  be  considered  as  separately  insured,  upon  any  kind  of 
goods  and  merchandise,  and  also  upon  the  body,  tackle,  apparel, 

&c.,  of  and  in  the  good  ship  or  vessel  called  the  steamers  or 

steamer  per  overland,  or  via  Suez  Canal,"  &c. 

2.  The  subject-matter  to  be  insured  was  in  the  policy  described 
as  follows : — "  The  said  ship,  &c.,  goods  and  merchandises,  &c.,  for 
so  much  as  concerns  the  assured,  by  agreement  between  the 
assured  and  assurers  in  this  policy,  are  and  shall  be  valued  at 
15,OO0Z.,  being  on  silks  to  be  hereafter  valued  and  declared." 

3.  The  risks  insured  against  were  described  in  the  policy  as 
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follows : — "  Touching  the  adventures  and  perils  which  we  the  1873 


assurers  are  contented  to  bear  and  do  take  upon  us  in  this  voyage,  Rodocanachi 
they  are  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  elmott 
thieves,  jettisons,  letters  of  mart  and  counter-mart,  surprisals, 
takings  at  sea,  arrests,  restraints,  and  detainments  of  all  Kings, 
princes,  and  people  of  what  nation,  condition,  or  quality  soever, 
barratry  of  the  master  and  mariners, — and  of  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  goods  and  merchandises,  or  ship,  &c., 
or  any  part  thereof. 

4.  In  the  margin  of  this  policy  is  a  memorandum  in  the  fol- 
lowing words : — "  It  is  hereby  agreed  that  the  silks  insured  by 
this  policy  shall  be  shipped  by  Peninsular  and  Oriental  Company, 
Messageries  Imperiales  (1)  steamers,  and  [or]  the  steamers  of  the 
Mercantile  Trading  Company  of  Liverpool  only.  And  it  is  further 
agreed  that,  on  shipments  by  the  last-mentioned  company's 
steamers,  20a.  additional  shall  be  charged." 

5.  In  the  other  policy,  dated  the  8th  of  April,  1870,  which  was 
for  lOjOOOZ.,  the  voyage  and  the  subject-matter  insured,  and  the 
risks  insured  against,  are  described  in  terms  nearly  the  same  as  in 
the  first-mentioned  policy.  (2) 

6.  The  defendant  underwrote  each  policy  for  200Z. 

7.  Sixty-five  bales  of  silk,  the  subject  of  this  action,  were 
shipped  at  Shanghai  on  board  the  Messageries  Imperiales  steamer 
Phase,  and  consigned  to  the  plaintiffs,  under  a  bilhof  lading  dated 
the  7th  of  July,  1870. 

8.  The  silks  were  duly  declared  on  the  before-mentioned  policies, 
and  valued  at  11,220Z. :  3625Z.,  part  of  the  said  sum  of  11,220/., 
was  declared  on  the  first  policy,  and  7595?.,  the  residue  of  the 
said  sum  of  11,220Z.,  was  declared  on  the  second  policy.  These 
declarations  were  indorsed  on  the  policies  respectively. 

9.  At  the  time  of  these  declarations,  and  thence  until  tlie 
giving  of  the  notice  of  abandonment  hereinafter  mentioned,  the 
plaintiffs  were  interested  in  the  silks  to  the  amount  of  the  11.220/. 

10.  The  silks  were  carried  in  the  steamer  Phase  from  Shanghai 

(1)  Now  called  Messageries  Nii-  all  the  other  documents  mentioned  in 
tionales.  tlio  case  were  set  out  in  an  appendix, 

(2)  Copies  of  the  two  policies  and  of     and  were  to  be  referred  to  if  necessary. 
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1873  to  Hong  Kong.  They  were  there  transhipped  to  the  steamer  Feiho 
KoDocANACHi  of  the  Same  company,  the  Messageries  Imperiales,  and  they  were 
Elliott  carried  on  board  the  Feiho  through  the  Suez  Canal  direct  to  Mar- 
seilles. This  is  the  ordinary  course  of  business  of  the  Messageries 
Imperiales  in  carrying  goods  from  Shanghai  to  Marseilles.  Goods 
from  Shanghai  for  Marseilles  are  carried  by  that  company  from 
Shanghai  to  Hong  Kong  by  a  branch  line  of  steamers ;  and  the 
steamers  for  Marseilles  start  from  Hong  Kong.  The  silks  arrived 
at  Marseilles  on  board  the  Peiho  on  the  27th  of  August,  1870. 

11.  The  Messageries  Imperiales  carry  goods  at  through  rates 
from  Shanghai  to  London.  Freight  upon  the  silks  was  paid  to 
the  Messageries  Imperiales  from  Shanghai  to  London. 

12.  Before  and  at  the  time  of  the  insurances,  the  steamers  of 
the  Messageries  Imperiales  ran  from  the  east  to  Marseilles  and  no 
further.  Of  those  of  the  Peninsular  and  Oriental  Company,  one 
line  ran  to  Marseilles  and  no  further,  another  ran  direct  to  South- 
ampton. Those  of  the  Mercantile  Trading  Company  ran  direct  to 
Liverpool.  Goods  were  never,  in  the  ordinary  course  of  business, 
carried  from  China,  Japan,  or  India  to  London  via  Marseilles, 
except  by  the  Messageries  Imperiales ;  and  that  company  always 
sent  such  goods  overland  through  France,  that  is  to  say,  by  the 
Lyons  railway  from  Marseilles  to  Paris,  and  thence  by  the  Northern 
railway  to  Boulogne,  and  thence  to  London.  Silk  is  usually,  but 
not  invariably,  sent  by  petite  vitesse.  It  was  well  known  among 
underwriters  that  goods  sent  from  China,  Japan,  or  India,  to  Lon- 
don" via  Marseilles,  were  always  sent  overland  through  France. 

13.  At  the  time  when  the  silks  reached  Marseilles  there  was, 
and  from  the  15th  of  July  previously  had  been,  war  between 
France  and  Germany. 

14.  On  the  15th  of  July,  1870,  a  decree  of  the  French  govern- 
ment was  issued,  in  accordance  with  the  laws  of  France,  whereby 
both  the  Lyons  Eailway  Company  and  the  Northern  Eailway 
Company  were  bound  immediately  to  place  at  the  disposal  of  the 
French  minister  at  war  all  their  means  of  transport,  and  whereby 
those  companies  were  also  impowered  to  suppress  passenger  or 
goods  traffic  so  far  as  might  be  necessary  to  carry  out  the  before- 
mentioned  order. 

15.  Notice  of  the  before-mentioned  decree  was  on  the  16th  of 
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July,  1870,  sent  to  every  station  on  each  of  those  railways  respec-  1873 
tively.    A  copy  of  this  decree  was  posted  up  in  every  station  of  Eodocanaoti 
the  Lyons  railway.  J^-^^^ 

16.  After  the  date  of  the  before-mentioned  decree  each  of  the 
said  railway  companies  continued  to  receive  goods  for  carriage  and 
to  carry  them  in  the  ordinary  course,  except  as  hereinafter  men- 
tioned, until  such  carriage  was  interrupted  at  the  times  and  in  the 
manner  hereinafter  mentioned. 

17.  Goods  sent  from  Marseilles  to  Paris  and  carried  by  the 
Northern  railway  from  Paris  to  Boulogne  for  London,  continued  . 
to  leave  Paris  regularly  till  the  6th  of  September,  and  to  arrive 
in  London  regularly  till  the  7th  of  September,  1870.  On  the 
10th  of  September,  1870,  carriage  by  the  railway  from  Paris  to 
Boulogne  became,  and  thence  until  after  the  giving  of  the  notice 
of  abandonment  hereinafter  mentioned,  and  until  after  the  com- 
mencement of  this  action  continued  to  be,  impossible,  and  ceased 
altogether,  in  consequence  of  the  German  armies  having  taken 
possession  of  parts  of  the  said  railway  and  intercepted  all  commu- 
nication by  such  railway  between  Paris  and  Boulogne.  During  the 
month  preceding  the  10th  of  September,  1870,  the  time  occupied 
in  the  journey  between  Marseilles  and  Paris  varied  greatly.  The 
time^  ordinarily  occupied  in  that  journey  is  eight  days  for  goods 
sent  by  petite  vitesse. 

18.  On  the  29th  of  August,  1870,  the  plaintiffs  received  in 
London  a  letter  from  their  agent  at  Shanghai  informing  them  of 
the  shipment  of  the  silks.  This  letter  came  from  Shaughai  to 
Marseilles  by  post,  in  the  same  steamer  with  the  silks. 

19.  On  the  same  29th  of  August,  1870,  the  plaintiffs  wrote  to 
their  agents,  Messrs.  Kodocanachi,  of  Marseilles,  a  letter  contain- 
ing the  following  terms, — We  have  received  advices  from  Shang- 
hai of  the  65  bales  of  silk  E.  S.  0.  1  @  65,  consigned  to  us  by  the 
Phase  steamer  and  overland,  that  is  to  say,  by  the  mail  which  has 
just  arrived ;  and  we  find  in  the  advices  the  following  clause : 
'  To  be  warehoused  at  Marseilles  at  the  company's  expense  during 
one  month,  and  to  await  orders  from  the  cousignee.  Be  good 
enough,  therefore,  to  give  orders  to  the  agents  that  the  silks  may 
be  forwarded  to  London.' "  On  the  same  day,  the  plaintiffs  wrote 
to  their  agents  at  Marseilles  another  letter,  containing  the  foHow- 
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1873      ing  terms, — "  The  first  sixty-five  bales  from  Shanghai  are  coming 
EoDocANACHi  by  the  French  steamer ;  and  the  freight  is  paid  to  London.  We 
Elliott  doubt  that  you  have  given  orders  to  send  them  here.  They 

are  insured  including  war  risk."  These  letters  would  in  the  ordi- 
nary course  of  post  reach  Marseilles  on  the  31st  of  August,  1870. 

20.  On  the  31st  of  August,  1870,  .  Messrs.  Eodocanachi,  of  Mar- 
seilles, sent  to  the  directors  of  the  maritime  service  of  the  Messa- 
geries  Imperiales  a  letter  of  which  the  following  is  a  translation : — 

"  Marseilles,  31st  August,  1870. 
The  Director  of  the  Maritime  Service  of  the  Messageries  Im- 
periales, in  town. 

"  We  receive  the  orders  of  Messrs.  Eodocanachi,  Sons,  &  Co.,  to 
dispatch  to  London  the  sixty-five  bales  of  silk  R.  S.  C.  arrived  from 
China  by  the  French  steam-boat  Peiho,  which  you  hold  in  ware- 
bouse  to  their  order.  We  forward  you  their  order  at  once,  beg- 
ging you  to  have  the  goodness  to  execute  it  to-day  if  possible. 

(Signed)    «  T.  &  K.  Eodocanachi." 

21.  On  the  same  31st  of  August,  1870,  Messrs.  Eodocanachi  of 
Marseilles  wrote  to  the  plaintiffs,  in  London,  a  letter  from  which 
the  following  is  an  extract :  "  We  are  glad  to  hear  that  you  have 
insured  the  sixty-five  bales  of  silk,  including  war  risk ;  and  we 
have  ordered  them  to  be  forwarded  to  London,  as  you  will  see  by 
the  inclosed  copy  of  our  letter  to  the  Messageries  Imperiales." 

22.  The  silks  were  delivered  to  the  Lyons  railway  on  the 
2nd  of  September,  1870,  and  a  receipt  for  them  was  given  by  that 
company. 

23.  The  silks  were  dispatched  from  Marseilles  on  the  3rd  of 
September,  1870,  by  petite  vitesse. 

24.  The  silks  arrived  at  Bercy  on  or  before  the  13th  of  Septem- 
ber, 1870.  Bercy  is  the  railway  station  in  Paris  at  which  goods 
sent  by  the  Lyons  railway  arrive. 

25.  At  the  time  of  the  arrival  of  the  silks  at  Marseilles,  and 
thence  until  and  after  their  arrival  at  Bercy,  the  German  armies 
had  invaded  and  occupied  a  large  part  of  France,  and  were 
advancing  upon  and  gradually  surrounding  Paris,  which  state  of 
things  continued  until  the  19th  of  September,  1870,  on  which  day 
the  German  armies  completely  invested  Paris.    From  the  last- 


VOL.  YIII.]  TEINITY  TEEM,  XXXVI  VICT. 


655 


mentioned  day  until  the  giving  of  the  notice  of  abandonment,  and  1873 
thence  until  the  commencement  of  this  action,  they  completely  p^odocanachi 
surrounded  and  besieged  Paris,  and  held  military  possession  of  all  ^-^^^ 
the  roads  leading  out  of  Paris,  and  prevented  communication  be- 
tween Paris  and  all  other  places ;  by  reason  whereof,  it  was  during 
all  the  time  aforesaid  impossible  to  remove  the  silks  from  Paris. 

26.  On  the  29th  of  September,  1870,  whilst  the  silks  were 
detained  in  Paris  as  above  mentioned,  Messrs.  Eodocanachi,  of 
Marseilles,  received  from  the  Messageries  Imperiales  a  letter  in- 
forming them  of  the  detention  of  the  silks  at  Bercy. 

27.  On  the  7th  of  October,  1870,  the  plaintiffs  gave  notice  of 
abandoniug  the  silks  to  the  defendant  and  the  other  underwriters. 

28.  After  the  commencement  of  this  action  the  silks  were  for- 
warded to  London ;  and  they  arrived  in  London  in  an  undamaged 
state  on  the  20th  of  March,  1871. 

*29.  Between  the  17th  of  March  and  the  9th  of  May,  1871,  a 
correspondence  took  place  between  the  attorneys  for  the  respective 
parties  relative  to  the  liability  of  the  underwriters  on  the  policies. 
The  plaintiffs,  taking  upon  themselves  to  act  for  the  benefit  of  the 
underwriters,  but  having  no  authority  in  fact  from  the  defendant 
or  the  other  underwriters  to  do  so,  dealt  with  the  silks  in  the 
manner  hereinafter  mentioned. 

30.  On  the  2nd  of  September,  1870,  the  plaintiffs  had  by  a 
written  contract  bearing  date  that  day  sold  the  silks  to  arrive," 
on  the  terms  that  the  prompt  should  be  four  months  from  work- 
ing, and  that,  in  the  event  of  the  silks  not  arriving,  the  contract 
was  to  be  null  and  void. 

31.  When  the  silks  arrived  in  London,  the  prices  of  silks  were 
about  the  same  as  at  the  time  when  the  contract  of  the  2nd  of 
September,  1870,  was  made. 

32.  The  purchasers  elected  to  take  and  did  receive  tlio  silks 
after  their  arrival  in  London  under  tlie  last-mentioned  contract, 
and  paid  the  plaintiffs  the  net  price  of  93G2?.  12s.  6d.  in  accordance 
with  the  terms  of  the  contract. 

33.  The  Court  were  to  draw  inferences  of  fact. 

34.  A  claim  was  made  on  behalf  of  the  plaintiffs  before  the  arbi- 
trator by  whom  the  case  was  settled,"  to  recover  as  for  a  partial  loss 
of  the  silks,  first,  in  respect  of  an  alleged  loss  of  weight  in  the  silks 
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1873       by  a  natural  process  of  drying  during  and  in  consequence  of  their 
EoDocANACHi  deteutiou  in  Paris,  and,  secondly,  in  respect  of  loss  of  interest  upon 
Elliott  purchase-money  to  be  received  for  the  silks,  during  the  period 

of  such  detention. 

The  questions  for  the  Court  were, — 1.  Whether  the  silks  were 
covered  by  the  policies  at  the  time  of  the  alleged  loss :  2.  Whether 
the  plaintiffs  were  entitled  to  recover  as  for  a  total  loss  of  the  silks : 
3.  Whether  the  plaintiffs  were  entitled  in  point  of  law  to  recover  as 
for  a  partial  loss  in  respect  of  the  matters  mentioned  in  par.  34,  or 
either  of  them. 

If  the  Court  should  be  of  opinion  in  favour  of  the  plaintiffs  on 
the  first  question,  and  that  there  had  been  a  total  loss,  judgment 
was  to  be  entered  for  the  plaintiffs  for  an  amount  to  be  ascertained 
as  the  Court  should  direct,  with  costs.  If  the  Court  should  be  of 
opinion  in  favour  of  the  plaintiffs  on  the  first  question,  and  that 
the  plaintiffs  were  entitled  in  point  of  law  to  recover  as  for  a  par- 
tial loss  in  respect  of  the  matters  referred  to  in  the  third  question, 
or  either  of  them,  the  case  was  to  be  referred  back  to  the  arbitrator 
to  find  what,  if  anything,  was  recoverable  in  respect  thereof ;  and 
judgment  was  to  be  entered  accordingly. 

If  the  Court  should  be  of  opinion  m  favour  of  the  defendant 
upon  the  first  question,  or  upon  the  second  and  third  questions, 
judgment  was  to  be  entered  for  the  defendant  for  his  costs. 

May  29.  Field,  Q.C.  {Thesiger  with  him),  for  the  plaintiffs.  The 
first  question  is  whether  the  policies  upon  which  this  action  is 
brought  covered  a  terrene  risk.  The  intention  was  to  cover  all 
risks  to  the  goods  during  any  portion  of  the  voyage  or  transit  men- 
tioned in  the  policies  in  which  it  is  the  usual  and  recognised  prac- 
tice that  the  goods  shall  be  transmitted  by  land.  And  the  language 
of  the  policies  is  abundantly  sufficient  to  carry  out  that  intention. 
The  next  question,  and  one  which  presents  more  difficulty,  is, 
whether  there  was  an  arrest  or  restraint  of  princes  within  the 
policies,  and  a  total  loss  thereby.  There  is  no  direct  decision  of 
the  Courts  of  this  country  upon  'the  point:  but,  in  the  United 
States,  in  the  cases  of  Oliver  a  v.  Union  Insurance  Go,  (1)  and  Saltus 
V.  United  Insurance  Co,  (2),  it  was  held  that  there  was  an  arrest  or 

(1)  3  Wheaton's  Eep.  183.  (2)  15  Johns.  ^23. 
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restraint  within  a  similar  clause,  where  the  ship  was  prevented  from  1873 
leaving  port  by  a  blockade.  What  took  place  in  this  case  is  pre-  kodocanachi 
cisely  analogous  to  a  state  of  blockade.  It  has  been  held  that  if,  Elliott 
while  a  vessel  is  on  her  voyage,  the  master  learns  that  her  port  of 
destination  is  closed  by  an  embargo,  and  abandons  the  adventure, 
this  is  not  a  loss  by  a  peril  insured  against :  Hadhinson  v.  Edbin- 
son  (1);  LuhhocJc  v.  Bowcroft.  (2)  But  the  case  of  a  ship  being 
prevented  from  going  into  a  port  and  that  of  one  being  restrained 
from  leaving  it  are  totally  distinguishable.  In  the  former  case,  the 
proximate  cause  of  the  loss  is  not  the  embargo  or  blockade,  but  the 
course  adopted  by  those  in  charge  of  the  vessel  to  avoid  the  risk  of 
capture  or  detention.  In  the  latter  case,  there  is  an  actual  restraint 
of  the  vessel  by  the  dominant  power.  The  special  case  here  ex- 
pressly finds  that,  in  consequence  of  the  hostile  position  of  the  enemy 
surrounding  Paris,  it  was  impossible  that  the  assured  could  obtain 
their  goods.  See  also  Earlier  v.  Blokes.  (3)  In  Geipel  v.  Smith  (4), 
in  the  case  of  a  charterparty,  it  was  held  that  a  state  of  blockade 
was  a  restraint  of  princes.  It  must  be  admitted  that  that  case  is 
not  a  decisive  authority,  seeing  that  the  doctrine  of  causa  proxima 
has  not  been  applied  to  the  case  of  a  charterparty,  as  in  the 
case  of  marine  insurance.  It  will  probably  be  contended  that  our 
law  differs  from  that  of  America  in  the  rule  which  must  govern 
this  case,  that  Olivera  v.  United  Insurance  Co.  (5)  is  opposed  in 
principle  to  Hadhinson  v.  Robinson  (1),  and  that,  if  this  case  arose 
in  America,  the  Courts  would  hold  that  the  ship's  being  prevented 
from  going  into  port  would  be  a  restraint.  But,  if  there  be  no 
restraint  under  the  circumstances  of  this  case,  there  could  be  none 
unless  the  goods  were  actually  seized  and  in  the  possession  of  the 
belligerent  power.  Such  a  construction  would  give  no  diiTerent 
meaning  to  capture,  arrest,  and  restraint.  Then,  if  this  be  a  re- 
straint of  princes,  there  was  clearly  a  total  loss  within  the  general 
principle  so  lucidly  explained  in  Boux  v.  Salvador.  (G) 

June  2.  Bay,  Q.C,  for  the  defendant.  A  policy  of  marine  in- 
surance is  ordinarily  confined  to  marine  risks ;  it  only  covers  the 
goods  whilst  being  water-borne ;  and  it  requires  express  and  strong 

(1)  3  B.  &  P.  388.  (4)  Law  Rop.  7  Q.  B.  404. 

(2)  5  Esp.  50.  (5)  3  Whcaton'a  Eep.  183. 

(3)  9  East,  283.  (0)  3  Bing.  N.  0.  266. 
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1873      words  to  extend  it  to  terrene  risks.   There  are  no  such  words  in  this 

EoDocANACHi  policj ;  but,  on  the  contrary,  it  bears  internal  evidence  that  it  was 

^  ^-  never  intended  to  have  the  extended  meanins:  contended  for  on  the 
Elliott.  ^    ,  ...  , 

part  of  the  plaintiffs.  It  is  said  in  1  Arnould  on  Insurance,  4th  ed., 

369,  that  "  the  general  rule  is  clear,  that  the  underwriter  in  a  sea- 
policy  insures  only  against  sea  risks ;  the  risk  on  goods,  therefore, 
ends  directly  they  are  put  on  terra  firma,  unless  they  are  placed 
there  only  for  a  temporary  purpose,  or  under  such  circumstances  as 
to  be  protected  by  the  usage  of  the  trade."  For  this  general  posi- 
tion Mr.  Arnould  cites  Harrison  v.  Ellis  (1),  contrasted  with  Felly 
V.  Boyal  Exchange  Assurance  Co.  (2)  and  Brough  v.  Whitmore.  (3-) 
In  Harrison  v.  Ellis  (1),  the  policy  contained  a  memorandum 
"with  liberty  to  load,  re-load,  exchange,  sell,  or  barter,  all  or 
either,  goods  or  property  on  the  coasts  of  Africa  and  African 
islands,  and  with  any  vessels,  boats,  factories,  and  canoes,  &c., 
without  being  deemed  a  deviation,"  and  the  Court  held  that  there 
was  nothing  in  the  language  to  indicate  an  intention  to  extend  the 
policy  to  a  terrene  risk.  So  here,  there  is  nothing  in  this  policy 
to  shew  that  a  terrene  risk  was  intended  to  be  covered.  The 
voyage  contemplated  was  from  Japan  or  Shanghai  to  London. 
[Beett,  J.    Yia  Marseilles.] 

The  voyage  or  transit  contemplated  might  have  been  performed 
without  any  land  journey ;  the  memorandum  was  inserted  merely 
for  the  purpose  of  rendering  the  assured  irresponsible  for  a  devia- 
tion if  they  elected  that  mode  of  transit. 

[Bkett,  J.  The  question  is  whether  it  does  not  make  the 
journey  from  Marseilles  to  Boulogne  part  of  the  voyage. 

BoviLL,  C.J.  Whether  the  goods  came  by  way  of  Marseilles  or 
Southampton,  they  must  come  part  of  the  way  overland.] 

That  may  be ;  but  they  might  have  come  by  the  Mercantile 
Trading  Company  of  Liverpool,  and  so  all  the  way  by  sea.  There 
would  be  no  deviation,  if  the  goods  came  overland  from  Suez  to 
Alexandria ;  but  they  would  not  be  covered  during  that  transit  by 
this  policy. 

[Brett,  J.    That  is  precisely  the  same  question.] 

Then,  has  there  been  any  loss  at  all  ?   The  goods  arrived  in 

(1)  7  E.  &  B.  465;  26  L.  J.  (Q.  B.)  239. ' 
(2)  1  Burr.  341.  (3)  4  T.  E.  206. 
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safety  in  Paris  in  charge  of  the  carriers  appointed  by  the  plain-  1373 
tiffs.  They  always  remained  at  the  disposal  of  the  plaintiffs,  p.ojjooanachi 
though  it  was  uncertain  from  day  to  day  when  they  could  pursue 
the  voyage.  They  continued  there  only  because  it  was  incon- 
venient to  remove  them.  It  was  the  same  as  if  the  ship  was 
wind-bound.  A  mere  retardation  of  the  adventure,  the  goods  not 
being  of  a  perishable  nature,  does  not  constitute  a  loss  by  a  peril 
insured  against :  Hunt  v.  Boyal  Exchange  Assurance  (1)  ;  Anderson 
V.  Wallis.  (2)  Then,  as  to  the  exception  of  restraint  of  princes : 
There  is  a  wide  distinction  between  an  ordinary  contract  with 
an  exception  of  this  sort,  and  a  contract  of  insurance :  Geipel  v. 
Smith.  (3)  In  marine  policies,  the  proximate  cause  of  loss  only, 
and  not  the  remote  cause,  is  regarded :  BarTcer  v.  Blahes  (4);  Forster 
V,  Christie  (5) ;  Taylor  v.  Dunhar.  (6)  The  exception  of  restrain 
of  princes  has  never  been  extended  to  blockade.  In  Hadkinson  v. 
Bobinson  (7),  Lord  Alvanley  says  :  "  The  policy  includes  capture 
and  detention  of  princes ;  and  any  loss  which  necessarily  arises 
from  such  acts  is  a  loss  within  the  policy.  But  it  has  appeared 
to  me  that,  where  underwriters  have  insured  against  capture  and 
restraint  of  princes,  and  the  captain,  learning  that  if  he  enter  the 
port  of  his  destination  the  vessel  will  be  lost  by  confiscation,  avoids 
that  port,  whereby  the  object  of  the  voyage  is  defeated,  such  cir- 
cumstances do  not  amount  to  a  peril  operating  to  the  total  de- 
struction of  the  thing  insured."  Embargo  is  entirely  distinct 
from  blockade ;  it  is  a  hostile  act  of  the  rulers  at  the  port. 

[Brett,  J.  "  Seizure  "  is  a  taking  possession  of  goods  for  the 
purpose  of  confiscating  them.  "  Arrest  "  is  a  taking  with  the 
intention  of  restoring  them  at  one  time  or  other.  "  Kestraint "  is 
the  preventing  the  goods  from  being  got  away,  without  laying 
hands  upon  them.  Is  there  any  real  distinction  between  blockade 
and  the  state  of  siege  occurring  in  this  case  ?] 

There  is  no  analogy  between  a  land  siege  and  a  state  of  naval 
blockade.  "  An  embargo,"  says  Mr.  Arnould,  vol.  2,  p.  700, 4th  ed., 
"is  an  order  of  government  (generally,  but  not  always;,  issued  in 

(1)  5  M.  &  S.  47.  (5)  11  East,  205. 

(2)  2  M.  &  S.  240.  (G)  Law  Rep.  4  C.  V.  20G. 

(3)  Law  Rep.  7  Q.  B.  404.  (7)  3  B.  &  P.  388,  at  p.  392. 

(4)  9  East,  283. 
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1873  contemplation  of  hostilities,)  prohibiting  the  departure  of  ships  or 
EoDocANACHi  goods  from  some  or  all  of  the  ports  within  its  dominions."  With 
EllI'ott  I'espect  to  blockade,  Wheaton  (International  Law,  2nd  ed.  p.  843) 
says :  "  Where  goods  were  sent  into  a  blockaded  port  before  the 
commencement  of  the  blockade,  but  re-shipped  by  order  of  the 
neutral  proprietor,  as  found  unsaleable  during  the  blockade,  they 
were  held  entitled  to  restitution.  For,  the  same  rule  which  permits 
neutrals  to  withdraw  their  vessels  from,  a  blockaded  port  extends 
also,  with  equal  justice,  to  merchandize  sent  in  before  the  blockade, 
and  withdrawn  bona  fide  by  the  neutral  proprietor :"  The  Pots- 
dam (1) ;  Olivera  v.  Union  Insurance  Co.  (2)  The  difficulty  or 
impossibility  of  removal  of  the  goods  here  arose,  not  from  any 
hostile  intervention  of  either  of  the  belligerents,  but  was  occa- 
sioned by  the  state  of  things  existing  outside  of  Paris. 

Field,  Q.C.,  in  reply.  This  is  not  a  mere  marine  policy.  The 
transit  contemplated  was  to  be  performed  partly  by  land  and  partly 
by  sea ;  and  the  insurance  was  to  continue  throughout  the  whole  of 
that  journey,  and  until  the  goods  "  should  arrive  at  as  above."  It 
distinctly  covers  the  whole  journey  from  Shanghai  to  London  via 
Marseilles :  Boehm  v.  Combe,  (3)  What  else,  as  Lord  Ellenborough 
asked  in  that  case,  could  the  assured  mean  to  insure  ?  Wheaton, 
at  p.  819,  places  siege  and  blockade  in  the  same  category. 

Another  exception,"  he  says,  "to  the  general  freedom  of  neutral 
commerce  in  time  of  war  is  to  be  found  in  the  trade  to  ports  or 
places  besieged  or  blockaded  by  one  of  the  belligerent  powers. 
Thus,  Grotius  (4)  forbids  the  carrying  anything  to  besieged  or 
blockaded  places,  *  if  it  might  impede  the  execution  of  the  belli- 
gerents' lawful  designs,  and  if  the  carriers  might  have  known  of 
the  siege  or  blockade ;  as  in  the  case  of  a  town  actually  invested,  or 
a  port  closely  blockaded,  and  when  a  surrender  or  peace  is  already 
expected  to  take  place.' "  Chief  Justice  Marshall,  delivering  the 
judgment  of  the  Supreme  Court  of  the  United  States  in  Olivera 
V.  Union  Insurance  Co.  (5),  says  :  If  a  blockade  be  a  *  restraint,' 
the  insured  are  protected  against  it,  although  it  be  neither  an 
*  arrest '  nor  a  '  detainment.'    What,  then,  according  to  common 


(1)  4  C.  Eob.  Eep.  89. 

(2)  3  Wheaton's  Rep.  183. 

(3)  2  M.  &  S.  172. 


(4)  De  Jur.  Bel.  ac  Pac.  lib.  iii.  c.  1, 
§  5,  n.  3. 

(5)  3  Wheaton's  Eep.  183,  189. 
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understandingj  is  tlie  meaning  of  the  term  '  restraint  ?'  Does  it  1873 
imply  that  the  limitation,  restriction,  or  confinement  must  be  EoDocAiJACHi 
imposed  by  those  who  are  in  possession  of  the  person  or  thing  elJott. 
which  is  limited,  restricted,  or  confined?  or  is  the  term  satis- 
fied by  a  restriction  created  by  the  application  of  external  force  ? 
If,  for  example,  a  town  be  besieged  and  the  inhabitants  con- 
fined within  its  walls  by  the  besieging  army,  if  in  attempting 
to  come  out  they  are  forced  back,  would  it  be  inaccurate  to  say 
they  are  restrained  within  these  limits  ?  The  Court  believes  it 
would  not ;  and,  if  it  would  not,  then  with  equal  propriety  may  it 
be  said,  when  a  port  is  blockaded,  that  the  vessels  within  are  con- 
fined or  restrained  from  coming  out.  The  blockade  force  is  not  in 
possession  of  the  vessels  inclosed  in  the  harbour,  but  it  acts  upon 
and  restrains  them.  It  is  a  vis  major  applied  directly  and  effec- 
tually to  them,  which  prevents  them  from  coming  out  of  port. 
This  appears  to  the  Court  to  be,  in  correct  language,  a  '  restraint  * 
of  the  power  imposing  the  blockade ;  and,  when  a  vessel  attempting 
to  come  out  is  boarded  and  turned  back,  this  restraining  force 
is  practically  applied  to  such  vessel." 

[Brett,  J.  That  seems  to  be  exactly  to  the  point.] 
Most  of  the  cases  relied  on  for  the  defendants  are  decisions  upon 
charterparties.  The  doctrine  of  Geipel  v.  Smith  (1)  is  carried  out 
in  the  cases  of  The  Heinrich  (2),  The  San  Boman  (3),  and  The 
Express.  (4)  The  assured  is  clearly  restrained  from  carrying  on 
-the  adventure,  when  he  is  prevented  from  getting  the  goods  to 
carry.  The  distinction  between  a  mere  retardation  and  the  loss  of 
the  voyage  is  well  illustrated  by  Boux  v.  Salvador.  (5) 

[BoviLL,  C.J.  In  Boehm  v.  Comhe  (6)  it  seems  to  have  been 
.assumed  that  the  risk  was  covered  by  the  policy.  It  was  not  con- 
tended that  the  policy  did  not  apply  to  the  land  part  of  the 
voyage.] 

BoviLL,  C.J.  I  cannot  entertain  the  least  doubt  that  the  object 
of  the  plaintiffs  in  effecting  these  policies  was  to  cover  the  goods 
from  the  time  of  their  departure  from  Shanghai  until  they  should 

(1)  Law  Rep.  7  Q.  B.  40i.  (4)  Law  Rop.  3  A.     E.  597. 

(2)  Law  Rep.  3  A.  &  E.  424.  (5)  3  Bing.  N.  C.  260. 

(3)  Law  Rep.  3  A.  &  E.  583.  ((5)  2  M.  &  S.  172. 
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1873       have  arrived  at  the  terminus  of  the  journey,  viz.  London,  and  that 
EoDocANACHi  their  general  intention  was  that  the  policies  should  cover  all  risks 
Elliott  such  transit  as  well  by  land  as  by  water.  But  the  question 

is  whether  that  intention  has  been  expressed  by  the  terms  in  which 
the  policies  are  framed.  That  must  depend  mainly  upon  tho 
policies  themselves ;  but,  at  the  same  time,  in  order  to  ascertain  ta 
what  the  words  of  the  policies  were  intended  to  apply,  we  must 
not  forget  what  was  the  usual  course  of  business  in  such  transac- 
tions. The  course  of  business,  as  stated  in  par.  12  of  the  special 
case,  was  this, — "  Goods  were  never,  in  the  ordinary  course  of 
business,  carried  from  China,  Japan,  or  India  to  London  via  Mar- 
seilles, except  by  the  Messageries  Imperiales ;  and  that  company 
always  sent  such  goods  overland  through  France,  that  is  to  say, 
by  the  Lyons  railway  from  Marseilles  to  Paris,  and  thence  by  the 
Northern  railway  to  Boulogne,  and  thence  to  London."  Then 
there  is  this  further  statement, — "  It  was  well  known  among  un- 
derwriters that  goods  sent  from  China,  Japan,  or  India  to  London 
via  Marseilles,  were  always  sent  overland  through  France."  It 
was  further  admitted  on  the  argument,  though  there  is  no  state- 
ment to  that  effect  in  the  special  case,  that  silk  sent  to  London 
via  Southampton  would  in  the  ordinary  course  of  business  pass  by 
railway  from  Southampton  to  London ;  and  it  must  be  assumed 
that  this  also  was  well  known  among  underwriters.  Now,  what 
are  the  terms  of  these  policies  ?  The  statement  is  that  the  plain- 
tiffs "caused  themselves  to  be  insured,  lost  or  not  lost,  at  and  from 
Japan  and  [or]  Shanghai  to  Marseilles,  and  [or]  Leghorn,  and  [or] 
London  via  Marseilles  and  [or]  Southampton,  and  whilst  remain- 
ing there  for  transit,"  &c.  "What  meaning  are  we  to  attach  to 
these  words  ?  According  to  the  usage,  the  transit  to  London  via 
Marseilles  necessarily  includes  an  overland  journey  through 
France  ;  and  the  statement  in  the  policies  must  be  taken  to  mean 
the  same  as  if  it  had  been  expressly  stated  therein  that  the  in- 
surance was  to  protect  the  goods  whilst  on  their  transit  by  rail- 
way from  Marseilles  to  Paris  and  thence  to  Boulogne,  or,  if  via 
Southampton,  whilst  passing  by  railway  from  Southampton  to 
London.  The  description,  therefore,  of  the  entire  voyage  or  jour- 
ney clearly  embraces  a  passage  by  land  as  well  as  by  water.  The 
fair  interpretation  of  the  language,  as  it  seems  to  me,  is,  that  the 
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goods  were  intended  to  be  covered  during  tlie  entire  transit  1873 
from  Shanghai  to  London,  whether  by  land  or  by  sea.    Mr.  Day  Eodocanachi 
contended  that  the  words  "whilst  remaining  there  for  transit"  elliott 
shew  that  the  policies  were  only  intended  to  cover  the  goods  on 
land  whilst  awaiting  re-shipment  either  at  Marseilles  or  at  South- 
ampton, and  not  any  transit  by  land.    But  I  cannot  adopt  that 
construction.    If  necessary,  I  should  hold  that  those  words  were 
intended  to  cover  the  period  of  detention  for  the  purpose  of  the 
goods  being  forwarded  either  by  land  or  by  water.    There  is 
another  part  of  the  policies  which  shews  that  the  parties  con- 
templated that  a  portion  of  the  voyage  would  be  performed  on 
land,  viz.  that  which  describes  the  voyage  to  be  "in  the  good 

ship  or  vessel  called  the  steamers  or  steamer  per  overland 

or  via  Suez  Canal."  The  words  "  steamers  or  steamer  per  over- 
land "  clearly  indicate  that  the  goods  are  intended  to  go  overland 
during  a  portion  of  the  journey.  That  seems  to  me  to  confirm 
the  general  view  which  I  have  expressed :  the  risk  was  to  com- 
mence with  the  loading  of  the  goods  at  Japan  or  Shanghai,  and  to 
continue  until  their  arrival  in  London  by  a  route  partly  by  water 
and  partly  by  land.  And  I  believe  that  policies  of  this  kind  are 
by  no  means  uncommon.  The  land  transit  from  Marseilles  to 
Boulogne  was,  in  my  opinion,  clearly  contemplated  and  is  covered 
by  these  policies. 

Then  arises  the  question  whether,  by  reason  of  what  occurred 
after  the  arrival  of  the  goods  in  Paris,  there  has  been  a  loss 
within  the  terms  of  the  policies.  The  perils  against  which  the 
policies  protect  the  assured  are,  amongst  others,  arrests,  restraints, 
and  detainments  of  all  Kings,  princes,  and  people,  &c.,  and  all 
other  perils,  losses,  and  misfortunes,  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  said  goods  and  merchandizes,  or 
ship,  &c.,  or  any  part  thereof."  These  latter  words  refer  to  losses 
ejusdem  generis  as  those  which  precede  them.  The  goods  having 
arrived  at  Marseilles  on  the  27th  of  August,  1870,  weie  forwarded 
in  the  usual  course  by  the  Ijyons  railway  to  Paris,  and  arrived 
there  (at  the  station  at  Bcrcy)  on  the  loth  of  September.  On 
the  10th  of  September  carriage  by  the  railway  from  Paris  to 
Boulogne  became  impossible  in  consequence  of  the  German  armies 
having  taken  possession  of  part^.^  of  the  railway  and  intercepted 
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1873  tlie  commimication ;  and  this  state  of  things  continued  until  after 
EoDocANACHi  notico  of  abandonment  and  after  the  commencement  of  this 
Elliott  ^^tion.  The  25th  paragraph  of  the  case  states  that,  "  at  the  time 
of  the  arrival  of  the  silks  at  Marseilles,  and  thence  until  and 
after  their  arrival  at  Bercy,  the  German  armies  had  invaded  and 
occupied  a  large  part  of  France,  and  were  advancing  upon  and 
gradually  surrounding  Paris,  which  state  of  things  continued  until 
the  19th  of  September,  1870,  on  which  day  they  had  completely 
invested  the  city."  From  that  day  they  entirely  surrounded 
and  besieged  Paris,  and  held  military  possession  of  all  the  roads 
leading  out  of  it,  and  prevented  communication  between  Paris 
and  all  other  places ;  by  reason  whereof  it  was  impossible  to- 
remove  the  silks  from  Paris."  On  the  7th  of  October,  notice  of 
abandonment  was  given  to  the  underwriters ;  and  the  question  is 
whether,  under  the  circumstances,  there  was  a  loss  of  the  goods 
within  the  meaning  of  the  policies, — a  constructive  total  loss, — so 
as  to  entitle  the  plaintiffs  to  abandon. 

No  doubt  the  goods  existed  in  specie  and  uninjured.  It  is 
equally  clear  that,  in  our  law,  a  mere  delay  or  interruption  of  the- 
voyage  will  not  give  the  assured  a  claim  against  the  underwriters^ 
unless  such  delay  is  caused  by  a  peril  insured  against,  and  the 
voyage  or  adventure  is  thereby  altogether  frustrated.  The  ques- 
tion therefore  is,  whether  there  has  been  such  a  loss  in  this  case. 
On  the  part  of  the  plaintiffs  it  is  contended  that  there  was  a 
restraint  by  the  German  armies  surrounding  Paris  and  making  it 
impossible  to  remove  the  goods,  and  so  a  loss  within  the  terms  of 
the  policies.  For  the  defendant  it  is  contended  that  the  circum- 
stances shew  a  mere  delay,  which  by  our  law  gives  no  claim 
against  the  underwriters  :  there  must  be  a  loss  by  a  peril  insured 
against.  What  is  the  effect  of  a  state  of  siege  such  as  existed 
here  ?  It  is  said  that  a  siege  differs  from  a  blockade,  and  that  the 
principles  of  law  applicable  to  the  one  are  not  applicable  to  the= 
other.  The  American  Courts,  it  seems,  have  treated  the  case  of 
a  vessel  kept  within  a  blockaded  port  as  being  precisely  within 
the  same  principle  as  goods  detained  within  a  besieged  town,  and 
have  considered  the  latter  as  being  a  fortiori  a  restraint  of  princes. 
Siege  and  blockade  are  also  placed  upon  the  same  footing  in  this 
respect  by  Grotius  and  by  Wheaton;  and  I  certainly  see  no. 


VOL.  YIII.]  TEINITT  TERM,  XXXYI  VICT, 


665 


difference  between  them  for  the  purpose  of  a  claim  upon  a  policy,  1873 
or  between  a  blockade  and  an  embargo,  so  far  as  regards  the  Kodocanachi 
question  of  restraint  of  princes.  There  are  numerous  cases  in  elliott 
which  the  question  has  arisen  whether  a  blockade  was  a  restraint 
of  princes ;  but  all  of  them  were  cases  where  the  ship  or  the 
goods  had  been  prevented  from  entering  the  blockaded  port ;  and 
the  answer  was  that  there  was  no  such  restraint,  the  immediate 
cause  of  their  not  entering  being  the  desire  of  the  assured  not  to 
encounter  the  risk  of  the  blockade.  Whenever  the  question  may 
arise  when  the  ship  or  the  goods  were  within  the  blockaded  port, 
Geijpel  Y.  Smith  (1)  would,  as  it  seems  to  me,  be  a  distinct  autho- 
rity. It  is  true  that  the  question  there  arose  upon  a  charterparty, 
— whether  the  defendant  was  justified  in  putting  an  end  to  the 
contract  by  reason  of  the  blockade  of  the  port  of  discharge :  but 
it  Became  important  to  consider  w^hether  or  not  a  blockade  was  a 
restraint  of  princes;  and  Cockburn,  C.J.,  thus  deals  with  that 
question  (2)  :  "  Is  a  blockade  a  restraint  of  princes  ?  I  think  it  is. 
It  is  an  act  of  a  sovereign  state  or  power ;  and  it  is  a  restraint, 
provided  the  blockade  is  effective ;  and  in  the  eye  of  the  law  a 
blockade  is  effective  if  the  enemy's  ships  are  in  such  numbers  and 
position  as  to  render  the  running  of  the  blockade  a  matter  of 
danger,  although  some  vessels  may  succeed  in  getting  through. 
In  such  a  case,  the  obstacle  arises  from  an  act  of  the  state  of  one 
of  the  belligerent  sovereigns,  and  consequently  constitutes  a 
restraint  of  princes.  The  case,  therefore,  is  brought  within  the 
exception  in  the  charterparty."  And  Blackburn,  J.,  says  (3) : 
"  I  am  unable  to  see  why  this  is  not  a  restraint  of  princes.  It  is 
clearly  a  restraint  by  the  then  Emperor  of  the  French  preventing 
the  cargo  from  being  carried  on  to  Hamburg."  It  is  assumed 
throughout  the  case  that,  if  the  vessel  had  been  uitliin  the  block- 
aded port,  her  detention  there  would  liave  amounted  to  a  restraint 
of  princes.  Forster  v.  Ghristie  (4)  has  also  been  cited.  The 
decision  there  was  that  the  mere  circumstance  of  the  master  being 
deterred  from  continuing  the  voyage  from  fear  of  a  blockade  did 
not  constitute  a  restraint  of  princes:  but  the  whole  argument 
assumes  that,  if  the  vessel  had  been  within  the  blockaded  port, 

(1)  I.aw        7  Q.B.  404.  (3)  Law  Rop.  7  Q.B.  at  p.  412. 

(2)  Law  liep.  7  Q.B.  at  p.  410.  (4)  11  East,  205. 
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1873      the  decision  must  have  been  otherwise.    Mr.  Day  has  contended 

KoDocANAOHi  ^hat  tho  words  "  restraint  of  prmces "  in  a  charterparty  must 

^  ^-  receive  a  different  construction  from  that  which  they  would  receive 
Elliott. 

in  a  policy  of  insurance.  I  am  not,  however,  aware  of  any  such 
distinction  having  ever  been  made;  nor  do  I  see  upon  what 
principle  it  can  be  rested. 

So  stands  the  law  upon  this  subject  in  our  Courts.  How  has 
it  been  dealt  with  in  the  Courts  of  America  ?  There  is  a  very 
important  decision  of  Olivera  v.  Union  Insurance  Company  (1), 
which  I  believe  has  been  recognised  and  acted  upon  ever  since, 
where  the  distinction  suggested  between  siege  and  blockade  was 
repudiated.  The  judgment  of  the  Supreme  Court  in  that  case, 
as  delivered  by  Marshall,  C.J.,  contains  this  passage :  What, 
then,  according  to  common  understanding,  is  the  meaning  of  the 
term  *  restraint  ?'  Does  it  imply  that  the  limitation,  restriction, 
or  confinement  must  be  imposed  by  those  who  are  in  possession  of 
the  person  or  thing  which  is  limited,  restricted,  or  confined  ?  or  is 
the  term  satisfied  by  a  restriction  by  the  application  of  external 
force  ?  If,  for  example,  a  town  be  besieged  and  the  inhabitants 
confined  within  its  walls  by  the  besieging  army,  if,  in  attempting 
to  come  out,  they  are  forced  back,  would  it  be  inaccurate  to  say 
that  they  are  restrained  within  those  limits  ?  The  Court  believes 
it  would  not."  It  seems  to  me  that  those  observations  are  pre- 
cisely applicable  to  the  present  case,  and  I  entirely  concur  in 
them.  The  case  shews  that  exterior  force  was  applied  to  prevent 
the  progress  of  these  goods  to  their  destination.  Were  the  owners, 
then,  entitled  to  give  notice  of  abandonment  to  the  insurers  ?  It 
is  true,  it  is  not  a  case  of  actual  capture,  where  there  is  no  hope 
of  the  recovery  of  the  goods.  It  seems  rather  to  fall  within  the 
category  of  an  embargo  or  of  goods  detained  in  a  blockaded  port, 
— something  in  the  nature  of  a  hostile  detention  or  restraint  by  a 
competent  authority.  What,  then,  is  the  law  applicable  to  such 
a  state  of  things  ?  In  Goss  v.  Withers  (2),  Lord  Mansfield  says : 
"  I  cannot  find  a  single  book,  ancient  or  modern,  which  does  not 
say  that,  '  in  case  of  a  ship  being  taken,  the  insured  may  demand 
as  for  a  total  loss,  and  abandon.'  And  what  proves  the  proposi- 
tion most  strongly  is,  that,  by  the  general  law,  he  may  abandon 
(1)  3  Wheaton's  Eep.  T83.  (2)  2  Burr.  683,  696. 
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in  the  case  merely  of  an  arrest,  on  an  embargo,  by  a  prince  not  1873 
an  enemy.  Positive  regulations  in  different  countries  have  fixed  rodocanachi 
a  precise  time  before  the  insured  should  be  at  liberty  to  abandon  ellTott 
in  that  case.  The  fixing  a  precise  time  proves  the  general  prin- 
ciple." Botch  V.  Edie  (1)  is  an  authority  to  the  same  effect.  We 
have  no  fixed  time  in  our  law  for  the  giving  of  notice  of  abandon- 
ment ;  but  it  must  be  given  within  a  reasonable  time,  regard  being 
had  to  the  nature  and  circumstances  of  each  case.  Subject  to 
that,  and  to  there  being  in  this  case  a  restraint  of  princes,"  it 
seems  to  me  that  the  assured  had  a  right  to  abandon  the  goods  to 
the  underwriters,  provided  that  notice  was  given  in  due  time.  No 
question  is  raised  here  as  to  the  time  at  which  the  notice  of 
abandonment  was  given  :  nor  do  I  think  any  such  question  could 
have  been  raised.  The  risk,  therefore,  being  one  which,  as  it  seems 
to  me,  was  covered  by  the  policies,  and  the  circumstances  disclosed 
in  the  case  amounting  to  a  restraint  of  princes,  I  am  of  opinion 
that  our  judgment  should  be  for  the  plaintiffs. 

Keating,  J.  I  am  of  the  same  opinion.  If  our  decision  in  this 
case  had  rested  exclusively  upon  the  terms  of  the  policies,  I  should 
have  desired  time  to  consider  whether  they  were  not  confined  to 
marine  risks.  But,  coupled  with  the  findings  in  the  special  case, 
I  am  of  opinion  that  it  was  the  intention  of  all  parties  that  they 
should  extend  to  cover  the  risk  in  question, — a  terrene  risk.  It 
was  evidently  contemplated  that  the  goods  insured  should  be  sent 
from  Marseilles  across  France  to  Boulogne,  and  thence  to  London  ; 
and,  coupled  with  the  findings,  the  policies  were  intended  to 
include  all  risks  on  the  land  portion  of  the  journey.  It  was  well 
known  to  all  parties  that  the  ordinary  mode  of  carrying  silks  from 
Shanghai  to  London  was  by  that  route.  If,  then,  land  risks  on 
that  part  of  the  transit  were  within  the  policies,  was  there  a  loss 
such  as  to  justify  an  abandonment?  I  agree  with  my  Lord  that 
there  is  a  close  analogy  between  a  siege  of  a  town  and  a  bUx'kade 
of  a  port.  There  are  few  English  cases  to  be  found  of  English 
goods  blockaded  in  a  foreign  port ;  but  there  are  several  cases 
where  the  question  has  arisen  as  to  goods  which  were  prevented 
by  a  blockade  from  getting  in.    It  seems  to  nu^  that  goods  whicli 


(1)  G  T.  F.  lUi. 
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1873  are  within  a  besieged  or  a  blockaded  town  or  port,  stand  precisely 
KoDocANACHi  the  samc  position  as  goods  detained  under  an  embargo.  It  is 
Elltott  ^^^^  that,  in  the  one  case  the  detention  is  the  act  of  the  sovereign 
of  the  state  in  which  the  goods  are,  and  in  the  other  it  is  the  act 
of  the  enemy.  But  in  both  a  restraint  is  placed  upon  the  owner 
of  the  goods  by  a  sovereign  power.  That  is  precisely  this  case. 
It  is  found  that  it  was  impossible,  in  consequence  of  the  German 
armies  having  closely  invested  Paris,  to  remove  the  silks  from  the 
railway  station  there.  I  apprehend  that  was  a  loss  which  was 
covered  by  these  policies.  The  goods  were  for  an  indefinite  time 
lost  to  the  assured.  If,  therefore,  the  case  of  a  besieged  town  is 
analogous  to  that  of  a  blockaded  port,  as  I  think  it  is,  the  assured 
were  clearly  entitled  to  abandon. 

Beett,  J.  I  also  am  of  opinion  that  the  policies  in  question 
cover  the  land  transit  from  Marseilles  to  Paris,  because  by  the 
words  of  the  policies  the  land  portion  of  the  transit  is  made  part 
of  the  voyage  insured.  A  policy  of  insurance  is  to  be  construed 
like  any  other  contract.  The  ordinary  form  of  a  marine  policy 
has  received  a  construction  in  numerous  decisions  of  the  Courts. 
The  same  rules  cannot  be  applied  exactly  to  a  policy  in  an 
extraordinary  form ;  but  those  rules  of  construction  must  be 
applied  as  far  as  the  circumstances  of  the  case  will  admit  of 
their  application.  All  policies  are  framed  in  a  somewhat  similar 
manner.  First,  they  describe  the  voyage  insured ;  and  the  dura- 
tion of  the  risk  is  made  applicable  to  that  voyage :  and  then 
the  risks  intended  to  be  covered  by  the  policy  are  enumerated. 
The  course  of  the  voyage  as  described  in  these  policies  is, 

from  Japan  and  [or]  Shanghai  to  Marseilles  and  [or]  Leghorn 
and  [or]  London  via  Marseilles  and  [or]  Southampton,  and  whilst 
remaining  there  for  transit,  with  leave  to  call  at  any  ports  or 
places  in  or  out  of  the  way  for  all  purposes,  including  all 
risks  of  craft  to  and  from  the  steamers,  each  lighter  or  craft 
to  be  considered  as  separately  insured,  upon  any  kind  of  goods, 
&c.,  in  the  good  ship,  &c.,  steamers  or  steamer,  per  overland,  or 
via  Suez  Canal,"  &c.  Taken  by  themselves,  these  words  would 
not  completely  describe  the  nature  of  the  intended  voyage.  To 
explain  their  meaning  recourse  must  be  had  to  the  known  and 
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usual  course  of  business.  The  special  case  therefore  finds,  in  1873 
par.  12,  as  follows : — "  Goods  were  never,  in  the  ordinary  course  of  Eodocanachi 
business,  carried  from  China,  Japan,  or  India,  to  London  via  Mar-  elliott 
seilles,  except  by  the  Messageries  Imperiales ;  and  that  company 
always  sent  such  goods  overland  through  France,  that  is  to  say,  by 
the  Lyons  railway  from  Marseilles  to  Paris,  and  thence  by  the 
Korthern  railway  to  Boulogne,  and  thence  to  London.  It  was  well 
known  among  underwriters  that  goods  sent  from  China,  Japan, 
or  India,  to  London  via  Marseilles,  were  always  sent  overland 
through  France."  It  was,  therefore,  manifestly  contemplated  by 
all  parties  that  the  land  transit  from  Marseilles  to  Boulogne 
should  form  part  of  the  voyage  insured.  The  voyage  which  the 
assured  intended  to  insure,  and  the  risks  of  which  the  underwriters 
were  contented  to  accept,  were,  I  apprehend,  the  ordinary  voyage 
from  Shanghai  to  London,  with  the  ordinary  stoppages,  and  to  be 
performed  in  the  ordinary  manner,  involving  interruptions  of  the 
journey  at  different  times  and  places.  The  goods  are  to  be  covered 
whilst  on  board  several  steamers,  including  all  risks  of  craft  to  and 
from  the  steamers,  whilst  remaining  at  Marseilles  or  Southampton 
for  transit,  and  during  the  transit  by  land  from  either  of  those 
places  to  London.  Felly  v.  Boyal  Exchange  Assurance  Co.  (1), 
Brough  v.  Whitmore  (2),  and  BoeJim  v.  Combe  (3),  are  authorities 
to  shew  that  the  transit  by  land  is  covered  by  the  policy  where  it 
is  distinctly  made  part  of  the  voyage  insured.  Upon  these  autho- 
rities, and  upon  the  construction  of  these  policies,  I  am  clearly  of 
opinion  that  the  transit  overland  from  Marseilles  to  London  was 
part  of  the  voyage  intended  to  be  insured,  and  that  there  is  no  diffi- 
culty in  adapting  the  words  used  to  the  voyage  insured,  and,  if  so, 
that  the  duration  of  the  risk  must  be  made  applicable  to  that  voyage. 

If,  then,  the  land  portion  of  the  voyage  was  covered  by  these 
policies,  the  next  question  is  whether  there  has  been  a  loss  by  a 
peril  insured  against.  I  am  of  opinion  that  there  was  a  loss  by 
reason  of  a  "  restraint  of  princes."  It  has  been  contended  on  the 
part  of  the  plaintiffs  that  goods  within  a  besieged  town  stand  in  a 
similar  position  in  this  respect  with  goods  in  a  blockaded  port, 
which  have  been  held  to  be  within  the  words  "  restraint  of  princes." 
I  think  that  the  American  cases,  with  the  single  exception  of 
(1)  1  Burr.  341.  (2)  1  T.  K.  200.  (3)  2  11.  &  S.  172. 
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1873  Olivera  v.  Union  Insurance  Co.  (1),  do  not  afford  us  any  assistance. 
KoDocANACHi  tho  Amei'ican  law,  retardation  is  a  loss  within  the  policy.  Our 
Elliott  ^^^^  differs  in  that  respect,  upon  this  ground,  that,  if  the  master 
of  the  ship,  of  his  own  accord,  or  in  obedience  to  the  orders  of  the 
officers  of  the  Queen,  abstains  from  entering  a  blockaded  port,  the 
causa  proxima  is  not  the  blockade,  but  the  voluntary  act  of  the 
master.  But  no  English  case  has  yet  decided  that,  where  the  ship 
or  goods  are  detained  within  the  blockaded  port,  that  would  not 
be  a  case  falling  within  the  words  "restraint  of  princes."  It  is 
clear  that  this  is  not  a  case  of  capture.  Capture  means  the  hostile 
seizure  of  goods  with  intent  to  deprive  the  owner  of  them.  Nor  is 
it  an  arrest^  to  constitute  which  our  law  (except  in  the  case  of  a 
blockade,  where  they  are  within  the  blockaded  port,)  requires  that 
the  goods  should  be  actually  seized  and  taken  out  of  the  possession 
of  the  owner.  There  remain  then  the  words  "  restraints  and  de- 
tainments of  all  Kings,  princes,  and  people."  Now,  we  must  apply 
here  the  ordinary  rule  of  construction,  which  is,  where  different 
words  are  used  in  a  document,  to  give  its  appropriate  meaning,  if 
possible,  to  each  of  them.  Now,  I  apprehend  that  goods  are  restrained 
or  detained  where  they  are  by  the  application  of  a  hostile  force 
prevented  from  being  carried  to  their  destination.  That  that 
applies  to  embargo  there  seems  to  me  to  be  no  doubt ;  and  there 
is  equally,  in  my  opinion,  no  doubt  that  it  applies  to  blockade : 
in  both  it  is  intended  that  the  ship  or  goods  shall  not  be  removed. 
The  judgment  of  Marshall,  C.J.,  in  Olivera  v.  Union  Insurance 
Co.  (1),  seems  to  me  to  be  a  strong  authority,  for  the  interpretation 
we  are  now  putting  upon  "  restraints  of  princes  "  in  an  ordinary 
policy.  The  goods  are  as  much  practically  restrained,  and  equally 
lost  to  the  owner,  when  in  a  besieged  town,  as  if  they  were  in  a 
blockaded  port.  The  case  last  cited,  and  the  passage  referred  to 
in  Wheaton's  International  Law,  2nd  ed.  p.  819,  satisfy  my  mind 
that  goods  hostilely  detained  in  a  besieged  city  or  town  fall  within 
the  words  restraint  of  princes."  What,  then,  is  the  amount  of 
the  loss  which  the  assured  have  sustained  ?  Inasmuch  as  no  one 
could  tell  what  would  be  the  extent  of  the  restraint,  I  think  they 
were  entitled  to  give  notice  of  abandonment,  and  to  claim  for  a 
total  loss. 

(1)  3  Wheaton's  Eep.  183. 
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Gkoye,  J.  I  am  of  the  same  opinion.  Upon  the  first  point,  1873 
which  appeared  to  me  not  to  be  an  arguable  one,  it  was  said  that  Rodocakachi 
the  silks  might  have  been  brought  via  Marseilles  to  London  by  elliott 
sea.  But  these  policies  manifestly  contemplated  that  the  voyage 
should  be  performed  in  the  ordinary  manner,  partly  by  land  transit 
and  partly  by  sea.  Mr.  Day  contended  that  the  whole  language 
of  the  policy  had  relation  throughout  to  maritime  risks.  The 
general  words  which  he  relied  on  are  no  doubt  copied  from  an  old 
form  of  sea  policy.  But  the  real  question  is,  what  was  the  voyage 
intended  to  be  insured.  It  was  from  Japan  or  Shanghai  to  (amongst 
other  places)  London  via  Marseilles ;  and  the  statements  in  par.  12 
of  the  case  shew  that  the  usual  and  known  course  of  business 
was  (and  indeed  the  only  course  where  goods  were  brought  from 
the  East  by  steamers  of  the  Messageries  Imperiales),  to  perform  a 
part  of  the  transit,  viz.  from  Marseilles  to  Paris  and  from  Paris  to 
Boulogne,  overland.  If  the  parties  had  intended  the  policies  to  be 
strictly  marine  policies,  they  would  naturally  have  excepted  that 
portion  of  the  journey.  I  agree  with  the  rest  of  the  Court  that 
the  manifest  intention  was  to  cover  the  whole  voyage  from  Japan 
or  Shanghai  to  London. 

Then,  was  the  detention  of  the  goods  in  Paris  a  "  restraint  of 
princes  ?"  But  for  the  cases  in  our  Courts  where  the  distinction  is 
drawn  between  goods  which  are  detained  in  a  blockaded  port  and 
goods  which  are  prevented  from  entering,  there  would  not  have 
been  much  room  for  doubt.  One  can  easily  see  why  the  latter 
should  not  be  construed  as  a  case  of  restraint.  It  is  more  like  an 
injunction.  But,  where  goods  are  shut  up  and  cannot  be  got  out, 
I  am  at  a  loss  to  see  how  it  can  be  said  that  they  are  not  subjected 
to  restraint.  The  authority  of  Grotius  and  of  Wheaton  shews  clearly 
that  a  siege  is  even  a  more  effective  restraint  than  a  blockade. 
There  is  always  a  chance  of  successfully  running  a  blockade.  But 
the  special  case  finds  not  only"  that  the  siege  of  Paris  was  effective 
and  the  investiture  complete,  but  that  it  was  "  impossible  to  remove 
the  silks  from  Paris."  The  only  other  question  is,  whethei*  this  was 
such  a  loss  as  to  justify  a  notice  of  abandonment.  The  loss  or 
destruction  of  species  could  not  have  boon  intended  by  this  pro- 
vision against  restraint  of  princes.  Kestraint  involves  the  idea 
that  the  goods  remain  undamaged.    What  greater  loss  can  an 
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1873       assured  sustain  than  the  detention  of  the  thing  insured  for  a  con- 
EoDocANACHi  siderablc  and  indefinite  time  by  a  hostile  power?    I  think  the 
Eluott     plaintiffs  were  entitled  to  abandon,  and  to  recover  as  for  a  total 
loss. 

Judgment  for  the  'plaintiffs. 

Attorneys  for  plaintiffs :  MarJchy  &  Tarry, 
Attorneys  for  defendant :  Waltons,  Bull,  &  Walton. 


June  20.  KANSFORD  v.  MAULE. 

Banhrujpt — Filing  a  Declaration  of  Inability  to  'pay — BanhrujJtcy  Act,  1869 
(32  &  33  Vict,  c.  71),  s.  6. 

The  filing  of  a  declaration  of  inability  to  pay  by  a  debtor  under  s.  6,  subs.  4, 
of  the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  is  complete  on  the  delivery 
of  the  document  by  a  properly  authorized  person  to  the  proper  officer  at  the 
proper  office,  with  intent  that  it  should  be  filed  or  placed  on  record  in  the  ordinary 
manner. 

Interpleadek  issue  to  try  whether  certain  goods  seized  by  the 
sheriff  under  a  fi.  fa.  issued  out  of  this  Court  upon  a  judgment 
obtained  by  the  defendant  against  two  persons  trading  in  partner- 
ship under  the  name  of  Stocken  &  Harris,  were  the  property  of 
the  plaintiff  as  trustee  in  bankruptcy  of  Stocken  &  Harris. 

At  the  trial  before  Martin,  B.,  at  Huntingdon,  at  the  Spring 
Assize,  1873,  it  was  proved  that  the  bankrupts,  Stocken  &  Harris, 
carried  on  business  at  St.  Ives.  On  Saturday,  the  12th  of  October, 
1872,  George  Gaches,  a  solicitor  at  Peterborough,  received  from 
Wallingford  &  Day,  solicitors  of  St.  Ives,  a  declaration  of  insolvency 
signed  by  Stocken  and  Harris,  with  instructions  to  file  it  in  the  county 
court  of  Peterborough  as  early  as  possible.  Gaches  accordingly 
attended  at  the  registrar's  office  at  10.30  of  that  day,  and  left  the 
declaration  with  one  Tuck,  a  clerk  there.  Tuck  told  him  there 
was  already  a  declaration  of  insolvency  on  the  file  (which  was 
signed  by  Stocken  on  behalf  of  the  firm).  Gaches  desired  the 
clerk  to  inform  the  registrar  that  he  had  left  the  declaration,  and 
the  clerk  then  placed  it  within  the  covers  of  a  file.  About 
12  o'clock  on  the  same  day  Gaches  called  again  at  the  office  and 
saw  the  registrar.    The  clerk  was  called  into  the  registrar's  room 
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with  the  file.  The  registrar  took  out  the  declaration  and  handed  1873 
it  to  Gaches,  observing  that  it  was  useless  to  file  it,  there  being  ransford^ 
already  a  declaration  of  insolvency  on  the  file;  and  he  recom- 
mended Gaches  to  telegraph  to  Wallingford  &  Day  to  that  effect. 
Gaches  went  away,  taking  the  declaration  with  him.  Walling- 
ford &  Day  sent  a  clerk  to  Gaches  on  the  following  day  (Sunday), 
and  Gaches  arranged  with  him  to  go  to  St.  Ives  early  the  next 
morning  to  see  one  Watts,  a  solicitor  there,  by  whom  the  first 
declaration  of  insolvency  had  been  filed.  Gaches  accordingly  saw 
Watts,  and  obtained  from  him  an  authority  to  take  that  declaration 
off  the  file.  Gaches  returned  to  Peterborough  on  Monday,  the 
14th,  with  the  authority  signed  by  Watts  and  the  declaration  of 
insolvency  signed  by  Stocken  and  Harris,  and  left  them  with  the 
registrar's  clerk  at  the  office  at  10.30  a.m.  Mr.  Gaches  stated 
tha't  he  was  acting  as  agent  for  Wallingford  &  Day,  and  had  no 
authority  from  them  to  take  back  the  second  declaration  after  he 
had  handed  it  to  the  clerk. 

The  document  in  question,  which  was  produced,  bore  the  follow- 
ing indorsement  of  the  clerk,  *' Filed  14th  October,  1872,  at 
10.30  a.m.,"  the  12th,  which  was  the  date  first  put,  having  been 
erased  by  drawing  a  pen  through  it. 

Tuck,  the  registrar's  clerk,  who  was  called  for  the  plaintiff, 
deposed  to  the  following  effect : — I  had  charge  of  the  bankruptcy 
proceedings.  I  receive  all  papers,  except  when  the  registrar  is 
in.  If  no  question  arises,  I  file  them.  I  call  filing  them  putting 
them  on  the  file.  The  file  comes  with  pasteboard  backs.  I  acted 
in  the  bankruptcy  of  Stocken  &  Harris  in  receiving  certain  docu- 
ments. I  received  the  first  declaration  (of  the  11th  of  October) 
irom  a  clerk  in  the  office,  named  Eaton.  I  put  it  on  the  file 
directly  I  received  it.  I  believe  I  put  the  strings  througli  it.  I 
do  not  always  put  the  strings  through  the  papers:  I  sometimes 
merely  put  them  into  the  case.  I  indorsed  the  first  declaration, 
"  Filed  11th  October,  1872,  3.40."  This  refers  to  the  time  Eaton 
stated  he  had  received  it.  On  the  12th  I  received  anotlior 
declaration  of  inability  to  pay  from  George  Gaches.  He  brought 
it  about  10.30.  I  remarked  there  was  a  declaration  already  filed. 
He  said  he  would  call  again  and  see  the  registrar.  I  was  called 
into  the  rej^istrar's  room  between  12  and  12.30  the  eame  dav.  I 
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1873       brought  in  the  file  of  tlie  proceedings  in  Stocken  &  Harris's  case. 
Kanspoud"  I  put  it  on  the  registrar's  desk.    The  second  declaration  was  in 
Maiile  when  I  took  it  in.    On  Monday,  the  14th,  Gaches  came 

again.  He  brought  back  the  second  declaration  and  the  authority 
to  withdraw  the  first.  I  either  strung  it  [the  second  declaration] 
upon  the  file  or  put  it  in  the  case.  I  made  no  indorsement  upon 
it  at  that  time.  I  made  one  two  days  afterwards.  I  made  the 
minute,  "  Filed  12th  October,  1872."  I  afterwards  altered  it  to 
the  14th.  I  did  so  because  it  was  the  day  upon  which  it  was 
brought  back  to  me  to  be  filed. 

On  cross-examination  this  witness  said :  I  placed  the  second 
declaration  on  the  file  on  Monday,  the  14th.  Sometimes  I  put  in 
the  documents  before  I  put  them  on  the  file;  sometimes  I  do  not. 

The  registrar,  who  was  called  for  the  defendant,  said :  The 
first  declaration  was  filed  on  the  11th  of  October  by  the  string 
being  put  through  it,  at  3.40.  On  the  12th,  on  my  attendance  at 
the  office,  the  second  declaration  was  shewn  to  me.  I  was  informed 
by  my  clerk  that  the  solicitor  would  see  me  upon  it.  He  came  in 
shortly  afterwards.  As  he  was  only  an  agent,  I  suggested  that  he 
should  communicate  with  the  gentlemen  who  instructed  him,  that 
there  was  already  a  declaration  upon  the  file.  He  took  the 
second  declaration  away  with  him.  On  Monday,  the  14th,  he 
attended  with  the  same  document  and  the  authority.  He  re- 
quested me  to  file  that  document  with  the  authority.  I  filed  the 
second  document  and  the  authority  between  10.30  and  11  o'clock 
on  the  14th.  I  believe  that  the  string  was  put  through  with 
my  own  hand.  I  declined  to  take  the  first  declaration  off  the  file 
without  an  order  of  the  court.  Documents  which  are  not  required 
to  be  filed  are  left,  and  sometimes  are  without  the  string  being 
put  through  them.  Only  such  documents  as  a  declaration  of 
insolvency  would  be  filed  at  once  by  being  attached  to  the  file 
with  the  string  passed  through  it.  That  is  the  invariable  rule  in 
the  office. 

On  cross-examination  this  witness  said  :  I  attend  particularly  to 
the  bankruptcy  business ;  but  the  clerk  attends  as  well.  If  no 
question  arises  upon  a  document,  it  would  be  filed  in  my  absence  : 
the  clerk  would  file  it.  I  believe  I  put  the  second  declaration 
upon  the  file  in  the  presence  of  Gaches.    I  received  the  second 
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declaration  either  from  Gaelics  or  my  clerk  on  Monday,  tlie  Mth.  1873 
I  considered  the  second  declaration  V7as  left  subject  to  be  submitted  ransfo 
to  me  for  my  direction.   I  considered  that  it  was  regular  to  return  j^j^^tj^^ 
the  second  declaration  on  the  Saturday,  it  being  left  for  a  tem- 
porary purpose. 

The  seizure  took  place  at  9.45  on  Monday,  the  14th  of  October. 
The  adjudication  was  on  the  16th  of  October ;  and  the  appoint- 
ment of  the  plaintiff  as  trustee  took  place  on  the  4th  of  November. 

For  the  defendant,  it  was  contended  that  the  second  declaration 
was  not  filed  "  pursuant  to  the  16th  of  the  Eules  of  Procedure 
of  1869,  until  the  string  or  tape  by  which  documents  are  attached 
to  the  file  was  passed  through  it.  On  the  other  hand,  it  was  con- 
tended that  the  solicitor  had  fulfilled  his  duty  when  he  delivered 
the  declaration  to  the  clerk  in  the  office  with  the  intention  that 
it  should  be  then  and  there  filed,  and  that  what  took  place  after- 
wards was  wholly  immaterial. 

A  verdict  was,  by  consent,  ei\tered  for  the  defendant,  with  leave 
to  the  plaintiff  to  move  to  enter  the  verdict  for  him  if  the  Court 
should  be  of  opinion  that  the  document  was  filed  on  the  12th  of 
October. 

O'Malley,  Q.O.,  in  Easter  Term  last,  obtained  a  rule  nisi. 


June  19.  Metcalfe^  Q-C,  and  Fur  cell  shewed  cause.  The  decla^ 
ration  of  inability  to  pay  was  not  filed  in  time  to  frustrate  the  de- 
fendants' execution.  One  of  the  acts  of  bankruptcy  provided  for  by 
s.  6  of  the  Bankruptcy  Act,  1869,  32  &  33  Vict.  c.  71,  is  (subs.  4), 
"  That  the  debtor  has  filed  in  the  prescribed  manner  in  tlie  Court 
a  declaration  admitting  his  inability  to  pay  his  debts;"  and  the 
*'  prescribed  manner  "  is  as  follows  : — A  declaration  by  a  debtor 
admitting  his  inability  to  pay  his  debts  shall  be  dated,  signed,  and 
witnessed  according  to  tlic  form  in  the  schedule,  and  sliall  be  filed 
in  the  London  Bankruptcy  Court,  if  the  debtor  shall  reside  or 
carry  on  business  within  the  district  of  that  Court ;  and,  where  the 
debtor  neither  resides  nor  carries  on  business  within  the  district  of 
that  Court,  it  shall  be  filed  in  the  court  within  the  district  of 
which  the  debtor  resides  or  carries  on  business  Ivulo  16  of  the 
Eules  of  Procedure,  1869.  The  9th  rule  provides  that  all  pro- 
ceedings of  the  Court  shall  remain  of  record  in  the  Court,  so  as  to 
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1873  form  a  complete  record  of  each  matter,  and  they  shall  not  be 
Ransfoed  removed  for  any  purpose,  except  for  the  use  of  the  officers  of  the 
Maule  Court,  or  by  special  direction  of  the  judge  or  registrar,"  &c.  There 
is  nothing  eitlier  in  the  Act  or  in  the  rules  to  shew  distinctly 
what  "  filing  "  means.  It  is  not  contended  that,  to  constitute  a 
filing,  the  string  or  tape  must  be  actually  put  through  the  document : 
it  may  be  conceded  that  the  act  of  filing  is  complete  when  the 
document  is  finally  and  absolutely  delivered  to  the  proper  officer, 
with  the  intent  that  it  shall  be  filed,  and  it  is  received  by  the 
officer  with  the  intention  of  filing  it.  The  whole  evidence  here 
shews  that  there  was  no  filing  of  the  second  declaration  until  after 
the  authority  to  withdraw  the  first  was  delivered  to  the  registrar, 
viz.  on  Monday,  the  14th,  at  10.30. 

O'Malley,  Q.G.,  in  support  of  the  rule.  To  file  is  said  by 
Eichardson  to  be,  "  to  put  upon  a  file,  thread,  string,  or  wire,  or 
other  similar  substance ;  to  pass  such  file  through  anything." 
Johnson  has  a  similar  definition.  Webster  defines  it  thus  : — "  To 
string,  to  fasten,  as  papers,  on  a  line  or  wire,  for  preservation 
and  he  gives  for  example,  "  Declarations  and  affidavits  must  be 
filed;  an  original  writ  may  he  filed  after  judgment."  He  goes  on 
further,  "  To  arrange  or  insert  in  a  bundle,  as  papers,  indorsing  the 
title  on  each  paper.  This  is  now  the  more  common  mode  of  filing 
facers  in  jQublic  and  private  offices^  The  old  mode  of  filing 
common  bail  was  by  delivering  what  was  called  a  bail-piece  to  the 
proper  officer:  Tidd's  Practice,  9th  ed.  240.  Our  common  experi- 
ence is  that  affidavits,  whether  used  in  Court  or  at  chambers,  are 
filed  by  the  mere  act  of  delivery  to  the  officer  of  the  Court  or  the 
judge's  clerk ;  and  they  are  afterwards  tied  up  in  bundles  for  con- 
venience of  reference.  The  second  declaration  here  was  filed  the 
moment  it  was  delivered  by  Gaches  to  the  clerk  at  the  registrar's 
office  with  the  intention  of  its  being  filed.  The  act  of  the  registrar 
in  subsequently  delivering  the  document  back  to  the  solicitor  was 
irregular,  and  cannot  alter  the  character  of  the  transaction  so  as 
to  affect  the  rights  of  the  trustee  and  the  creditors.  If  the  inten- 
tion of  the  registrar  or  his  clerk  could  in  any  way  qualify  the  act 
of  the  person  who  delivered  the  document  to  be  filed,  that  should 
have  gone  to  the  jury.  Besides,  the  debtor  is  the  person  who  files 
the  declaration  of  insolvency  :  the  moment  he  has  caused  it  to  be 
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left  at  the  office,  he  has  done  all  he  can  clo  to  make  a  perfect  act  I87r. 
of  bankruptcy.    And  when  Gaches  had  delivered  the  document  to  eansfoed 
the  registrar's  clerk,  he  had  done  all  that  he  was  intrusted  to  do  ;  m^^-le. 
he  had  no  authority  to  take  it  away  again.    The  original  indorse- 
ment shews  that  the  clerk's  first  and  correct  impression  was  that 
the  filing  took  place  on  the  12th  of  October.  (1) 

Cur.  adv.  vuU. 


June  20.  The  judgment  of  the  Court  (Keating,  Brett,  and  Den- 
man,  J  J.)  was  delivered  by 

Keating,  J.  This  case  was  argued  before  us  yesterday  by  Mr. 
Metcalfe  and  Mr.  O'Malley.  The  rule  was,  to  enter  a  verdict  for 
the  plaintiff,  on  the  ground  that  the  declaration  of  inability  to  pay 
by  Stocken  and  Harris  was  sufficiently  filed  on  the  12th  of  Octo- 
ber. The  question  arose  upon  an  issue  directed  to  try  whether 
certain  goods  which  had  been  seized  by  the  sheriff  under  an  execu- 
tion at  the  suit  of  the  defendant  were  at  the  time  of  seizure  the 
property  of  the  plaintiff  as  trustee  in  bankruptcy  of  Stocken  and 
Harris ;  and,  in  order  to  determine  that  question,  it  became  neces- 


(1)  In  Bex  V.  Wade,  1  B.  &  Ad.  861, 
it  was  held  that  the  rules  of  a  friendly 
society  are  filed  within  the  meaning  of 
33  Geo.  3,  c.  54,  when  they  are  placed 
in  the  hands  of  the  clerk  of  the  peace. 

So,  in  Garliclc  v.  SangsieVj  9  Bing. 
46,  it  was  held  that  an  insolvent's 
petition  could  not  be  said  to  have  been 
filed  until  it  had  reached  its  place  of 
final  custody.  In  that  case,  in  order  to 
defeat  an  execution,  the  act  of  bank- 
ruptcy relied  on  was  the  filing  of  a 
petition  in  the  Insolvent  Debtors  Court. 
The  bankruptcy  took  place  on  the  IGtli 
of  October,  but  the  sale  (which  was 
then  the  dividing  line)  was  not  com- 
pleted until  12  at  noon  of  the  29th. 
The  petition  was  signed  by  the  insol- 
vent, in  prison,  on  the  28th,  after 
4  o'clock  in  the  afternoon,  and  then 
delivered  to  Mr.  Dance,  the  oflicial 
assignee  of  the  court.  Mr.  Dance,  who 


was  called  to  prove  the  fiict,  could  not 
state  when  the  petition  was  actually 
filed :  but  he  stated  that  he  took  it  to 
the  office  at  2  o'clock  on  the  29tb,  but 
that,  according  to  the  practice  of  the 
office  and  the  course  of  his  duties,  it 
could  not  have  been  attested,  numbered, 
and  handed  to  the  officer  with  whom  it 
should  remain,  until  the  30th.  Bark,  J., 
said:  "Filing  means  putting  in  the 
proper  place  of  deposit ,  and  Dance  was 
not  the  officer  with  whom  this  instru- 
ment was  to  bo  deposited.  So,  when 
alVidavits  arc  filed  at  a  judge's  cham- 
bers, tlie  placing  them  in  the  hands  of 
the  clerk  dues  not  complete  the  deposit 
in  the  place  of  legal  custody,  and  till 
they  arrive  there  they  are  not  filed." 
And  Tindal,  C.  J.,  said  that  filing 
means  "arrived  at  its  ultimate  desti- 
nation." 
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1873  sary  to  inquire  whether  the  declaration  of  inability  to  pay,  the 
Eansfokd  filing  of  which  constituted  the  act  of  bankruptcy  upon  which  the 
Maule  a-djudication  proceeded,  was  filed  on  the  12th  or  the  14th  of 
October,  1872,  for,  if  on  the  last-mentioned  day,  it  would  be  too 
late  to  defeat  the  defendant's  execution.  iSTow,  the  statute,  by 
s.  6,  subs.  4,  makes  the  filing  by  a  debtor  of  a  declaration  admit- 
ting his  inability  to  pay  his  debts,  an  act  of  bankruptcy  from  that 
moment.  It  appears  from  the  report  of  the  learned  judge  who 
tried  the  issue  that  the  bankrupts  instructed  their  solicitors  to  file 
a  declaration,  and  that  their  agent  took  it  to  the  office  of  the  regis- 
trar of  the  county  court  at  Peterborough  on  Saturday  the  12th  of 
October,  at  10.30  a.m.,  and  left  it  with  a  clerk  there.  The  agent, 
being  told  by  the  clerk  that  a  declaration  of  insolvency  had  already 
been  placed  upon  the  file  by  the  same  parties  (signed  by  one  of 
them  in  the  name  of  the  firm)  which  might  create  a  difficulty, 
returned  to  the  office  at  12  o'clock  on  the  same  day  for  the  pur- 
pose of  seeing  the  registrar.  The  registrar  erroneously  considering 
that  there  was  a  difficulty  in  filing  the  second  declaration,  the 
agent  at  his  suggestion  took  it  away  for  the  purpose  of  consulting 
his  principals  and  removing  the  supposed  difficulty,  by  obtaining 
an  authority  to  take  the  first  declaration  from  tlie  file.  Having 
done  this,  the  agent  brought  back  the  second  declaration  on  the 
following  Monday,  and  delivered  it  to  the  registrar  at  about 
10.30  a.m.  with  the  required  authority. 

Upon  the  whole,  we  are  of  opinion  that  the  filing  of  the  second 
declaration  took  place  on  Saturday^  the  12th  of  October.  We 
think  that  the  filing  of  the  declaration  contemplated  by  the  statute 
means  the  delivery  of  it  by  a  properly  authorized  person  to  the 
proper  officer  at  the  proper  office,  with  intent  that  it  should  be  filed 
or  placed  upon  record  in  the  ordinary  manner.  After  considering 
the  evidence,  we  have  come  to  the  conclusion  that  the  declaration 
was  left  by  G  aches  at  the  office  on  the  Saturday  with  the  inten- 
tion that  it  should  be  then  filed  ;  and  that  he  did  not  abandon  that 
intention  although  he  afterwards  took  it  away  in  order  to  remove 
the  obstacle  erroneously  suggested  by  the  officer.  The  mistaken 
notion  of  the  registrar  cannot  be  allowed  to  frustrate  the  original 
intention  of  the  person  who  brought  the  document  to  be  filed, 
which  intention  was  never  abandoned.  We  think  there  was  a  com* 
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plete  filing  of  the  declaration  of  inability  to  pay  by  the  debtors  on  1873 
the  12th,  within  the  meaning  of  the  Act  of  Parliament  and  the  ^ransford 
rules,  and  consequently  that  this  rule  must  be  made  absolute.  maule. 

Bule  absolute. 

Attorneys  for  plaintiff :  Smith,  Fawdon,  &  Low. 
Attorneys  for  defendant :  Walter  Moojen  &  Son, 


TULLY  AND  Another  v.  TERKY. 

8hi;p'ping — Bill  of  Lading — "  Quantity  and  Quality  unhnownT 

The  defendant  chartered  the  ship  Avoca  to  carry  a  cargo  of  grain  from  Ibraila 
to  a  port  in  the  United  Kingdom  for  a  freight  of  "  7s.  per  imperial  quarter  deH- 
vered ;"  and  the  charterparty  provided  that,  in  the  event  of  the  cargo  or  any  part 
thereof  being  delivered  in  a  damaged  or  heated  condition,  the  freight  should  be 
payable  "  on  the  invoice  quantity  taken  on  board  as  per  bill  of  lading,  or  half- 
freight  upon  the  damaged  or  heated  portion,  at  the  captain's  option."  Under  this 
charterparty  1021  kilos,  of  barley,  equal  to  2368  imperial  quarters,  were  shipped  at 
Ibraila,  and  the  captain  signed  a  bill  of  lading  with  the  following  words  written  at 
the  foot,  which  was  proved  to  be  usual  in  the  grain  carrying  trade, — "  Quantity 
and  quality  unknown." 

The  Avoca  experienced  bad  weather  on  her  homeward  voyage  ;  and  when  she 
arrived  at  Ramsgate,  where  the  cargo  was  discharged,  it  was  agreed  that  80  quarters 
of  the  barley  had  been  damaged  by  heating ;  and  the  master  claimed  to  be  paid 
freight  on  tne  invoice  quantity  taken  on  board  : — 

Held,  that  he  was  entitled  to  be  so  paid,  notwithstanding  the  memorandum  at 
the  foot  of  the  bill  of  lading. 

Appeal  from  the  county  court  of  Kent  holden  at  Kamsgate. 

The  plaintiffs,  the  owners  of  the  ship  Avoca,  claimed  36Z.  8s.  1  Id, 
for  the  balance  of  freight  due  to  them  from  the  defendant  on  2368 
quarters  of  barley  ex  Avoca,  as  per  bill  of  lading.  The  defendant 
paid  6Z.  into  court. 

In  September,  1872,  the  Avoca  was  at  Ibraila,  on  tlio  Danube, 
and  Messrs.  L.  Mendl  &  Co.,  merchants  at  that  port,  sliipped  on 
board  her  a  cargo  of  barley,  for  which  the  master  signed  a  bill  of 
ladhig  expressing  that  the  merchants  had  shipped  on  board  the 
Avoca,  then  in  the  port  of  Ibraila,  and  bound  for  Queenstown  or 
Falmouth  for  orders,  as  per  charterparty  dated  Galatz,  2nd  Sep- 
tember, 1872,  kilos  1021,  Ibraila  measure,  Dauubian  barley,  well 
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1873  conditioned,  to  be  delivered  to  the  order  of  Messrs.  F.  Mendl  &  Co.,. 
TuLLY  of  London,  on  being  paid  freight  as  per  charterparty.  At  the  foot 
Teery  ^^^^     lading  was  written  by  the  master  the  words  "  quan- 

tity and  quality  unknown." 

It  is  almost  an  invariable  custom  with  grain  cargoes  for  the 
masters  to  add  those  words  before  their  signature  to  bills  of  lading^ 
for  their  own  protection,  where,  as  in  this  case,  they  have  not  kept 
account  of  the  cargo  shipped. 

The  charterparty  provided  that  the  freight  should  be  "  for  wheat,, 
7s.  per  imperial  quarter  delivered,  together  with  14Z.  gratuity  to  the 
master ;  other  grain,  if  any,  in'proportion,  according  to  the  London 
Baltic  printed  rates "  freight  to  be  paid  in  cash  on  unloading 
and  right  delivery  of  the  cargo."  It  also  contained  the  following, 
— "  It  is  further  agreed,  that,  should  the  cargo  consist  of  wheat  or 
any  other  kind  of  grain,  in  the  event  of  the  cargo  or  any  part 
thereof  being  delivered  in  a  damaged  or  heated  condition,  the 
freight  shall  be  payable  upon  the  invoice  quantity  taken  on  board 
as  per  the  bill  of  lading,  or  half  freight  upon  the  damaged  or 
heated  portion,  at  the  captain's  option,  provided  no  part  of  the 
cargo  be  thrown  overboard  or  otherwise  disposed  of  on  the  voyage. 
The  charterer's  liability  on  this  charter  to  cease  when  the  cargo  is 
shipped,  provided  the  same  is  worth  the  freight  on  arrival  at  port 
of  discharge." 

The  Avoca  sailed  from  Ibraila  with  the  cargo  on  board,  and  on 
her  arrival  at  Falmouth  received  orders  for  Kamsgate,  to  which 
port  she  proceeded  in  due  course.  No  part  of  the  cargo  was  thrown 
overboard  or  otherwise  disposed  of  upon  the  voyage. 

F.  Mendl  &  Co.,  the  consignees  mentioned  in  the  bill  of  lading, 
are  the  London  house  of  L.  Mendl  &  Co.  The  cargo  was  sold  by 
the  consignees  upon  the  London  market,  and  ultimately  bought  by 
the  defendant  at  a  rate  per  quarter,  cost,  freight,  and  insurance ; 
and  the  bill  of  lading  was  indorsed  to  him  in  due  course.  He  also 
received  a  copy  of  the  charter  and  the  documents  and  invoices  of 
the  cargo  usual  upon  such  a  sale. 

On  the  arrival  of  the  Avoca  at  Eamsgate,  the  defendant  pre- 
sented the  indorsed  bill  of  lading,  and  required  delivery  of  the 
cargo. 

The  Avoca  had  experienced  bad  weather  upon  the  voyage ;  and 
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the  master  had  reason  to  believe  that  some  of  the  cargo  would  be  1873 
heated ;  and  he  gave  notice  to  the  defendant  that  he  exercised  his  Tully 
option  in  that  behalf,  and  required  freight  to  be  paid  upon  the  in-  terey 
voice  quantity  taken  on  board  as  per  the  bill  of  lading,  according 
to  the  provisions  contained  in  the  charterparty. 

The  Avoca  discharged  her  cargo  at  Eamsgate.  The  cargo  was 
not  measured  on  the  delivery  thereof,  but  was  weighed  by  a  servant 
of  the  defendant.  Another  meter,  who  acted  on  behalf  of  the 
sellers  of  the  cargo,  was  present  at  the  discharge,  and  measured 
certain  portions  of  the  cargo,  to  ascertain  by  an  average  what  was 
the  number  of  imperial  quarters  delivered.  The  latter  meter  was 
not  called  as  a  witness  at  the  hearing.  The  master,  relying  on  the 
provisions  of  the  bill  of  lading  and  charterparty,  kept  no  check 
upon  the  delivery.  About  80  quarters  of  the  cargo  were  damaged 
by  lieat.  No  suggestion  of  fraud  on  the  part  of  the  plaintiffs  was 
made  by  the  defendant. 

1021  kilos,  Ibraila  measure,  of  barley,  the  quantity  described  as 
being  shipped  on  the  Avoca  in  the  earlier  part  of  the  bill  of  lading, 
are  equivalent  to  2368  imperial  quarters.  The  freight  and  gratuity 
upon  the  quantity  of  barley,  under  the  provisions  of  the  charter- 
party,  amount  to  718Z.  lis.  lid. 

The  defendant  delivered  a  freight-account  to  the  master  of  the 
Avoca,  in  which  he  admitted  his  liability  for  688Z.  3^.,  being  the 
amount  of  freight  upon  what  he  alleged  to  be  the  quantity  deli- 
vered, to  wit,  2266  imperial  quarters,  at  7s.  per  quarter,  less  15 
per  cent,  for  barley,  with  the  gratuity  stipulated  in  the  charter ; 
and  at  the  trial  it  was  contended  that  it  was  open  to  him  to  pay 
freight  upon  the  quantity  of  barley  delivered.  No  proof  was  given 
of  what  was  the  quantity  of  barley  delivered  by  measure,  except  as 
above. 

Including  the  sum  paid  into  Court  in  this  action,  and  after  cre- 
diting the  defendant  with  all  advances,  &c.,  under  the  clinrter,  the 
defendant  had  paid  the  plaintiffs  688?.  3s.  The  plaintifts  chximed 
the  further  sum  of  30Z.  8s.  lid.  as  due  to  tliem  to  make  up  the 
aforesaid  amount  of  718?.  lis.  11c?.,  the  freight  and  gratuity  upon 
2368  quarters,  at  the  rate  aforesaid. 

The  judge  decided  that  the  master  had,  under  the  circumstances, 
a  right  to  exercise  the  option  given  by  the  charter,  and  that  tlie 
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1873  plaintiffs  were  entitled  to  be  paid  by  the  defendant  freight  upon 
XxjLLY  "t^®  invoice  quantity  of  barley  taken  on  board  the  Avoca,  as  per  the 
Terry  ^^^^  lading.  But  he  held  that,  by  reason  of  the  master  having 
added  to  the  bill  of  lading  the  words  "  quantity  and  quality  un- 
known," the  bill  of  lading  ceased  to  indicate  any  particular  quan- 
tity of  barley  to  have  been  taken  on  board :  and  a  judgment  of 
nonsuit  was  entered. 

The  question  for  the  Court  was,  whether  the  nonsuit  was  right. 

May  5.  Gibson,  for  the  plaintiffs.  The  clause  in  the  charter- 
party  which  gives  the  ifiaster  the  option  of  demanding  half-freight 
for  the  heated  portion  of  the  cargo,  or  full  freight  according  to  the 
invoice  quantity  taken  on  board,  which  was  inserted  in  consequence 
of  the  decision  of  the  Court  of  Exchequer  in  Gibson  v.  Sturge  (1), 
is  a  reasonable  and  convenient  stipulation,  and  is  not  affected  by 
the  memorandum  at  the  foot  of  the  bill  of  lading,  "  quantity  and 
quality  unknown."  The  ruling  of  the  county-court  judge  was 
therefore  wrong.  The  memorandum  does  not  estop  the  ship-owner 
from  shewing  what  was  the  actual  quantity  put  on  board  :  Haddow 
V.  Parry  (2);  Jessel  v.  Bath  (3);  Lebeau  v.  General  Steam  Navi- 
gation Co.  (4) ;  except  so  far  as  the  Bill  of  Lading  Act  (18  &  19 
Yict.  c.  Ill,  s.  3)  operates  in  favour  of  a  bona  fide  indorsee. 

[HoNYMAN,  J.  As  between  the  ship-owner  and  a  bona  fide  in- 
dorsee of  the  bill  of  lading  for  value,  the  statement  of  quantity  in 
the  bill  of  lading  is  only  prima  facie  evidence.  (5)] 

Lanyon,  contra.  The  clause  in  question  was  inserted  for  the 
benefit  of  the  charterer.  It  was,  therefore,  competent  to  him  to 
waive  it.  The  contract  is  that  freight  shall  be  paid  at  7s.  per  im- 
perial quarter  delivered.  The  effect  of  the  words  "  quantity  and 
quality  unknown  "  is  the  same  as  if  the  statement  of  quantity  in 
the  body  of  the  document  had  been  struck  out.  The  quantity  deli- 
vered here  not  having  been  proved,  the  nonsuit  was  right. 

Gibson  was  heard  in  reply. 

Cur.  adv.  mlt. 


(1)  10  Ex.  622 ;  24  L.  J.  (Ex.)  121.        (4)  Ante,  p.  88. 

(2)  3  Taunt.  303.  (5)  See  Meyer  v.  Dresser,  16  C.  B. 

(3)  Law  Rep.  2  Ex.  267.  (N.S.)  646  ;  33  L.  J.  (CP.)  289. 
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June  13.  The  judgment  of  the  Court  (Keating  and  Hony-  1873 
man,  J  J.,)  was  delivered  by  Tully 

Keating,  J.  This  was  an  action  brought  in  the  County  Court  of  Terry. 
Kent,  to  recover  a  balance  of  freight  alleged  to  be  due  to  the 
plaintiffs,  who  were  owners  of  the  barque  Avoea,  in  respect  of  a 
cargo  of  barley  shipped  at  Ibraila  in  September,  1872.  The  county 
court  judge  nonsuited  the  plaintiffs,  but  referred  to  this  Court  the 
question  whether  such  nonsuit  was  right.  The  case  was  heard  in 
Easter  Term,  before  my  Brother  Honyman  and  myself. 

The  Avoca  was  chartered  by  charterparty  dated  the  2nd  of 
September,  1872,  to  ship  a  cargo  of  grain  at  Ibraila,  and  deliver  it 
at  a  port  in  the  United  Kingdom  on  being  paid  freight  "  7s.  per 
imperial  quarter  delivered : "  and  it  was  provided  that,  "  in  the 
evefit  of  the  cargo  or  any  part  thereof  being  delivered  in  a  dam- 
aged or  heated  condition,  the  freight  should  be  payable  on  the 
invoice  qua^itity  taken  on  hoard  as  fer  hill  of  lading,  or  half 
freight  upon  the  damaged  or  heated  portion,  at  the  captains  option, 
provided  no  part  of  the  cargo  be  thrown  overboard  or  otherwise 
disposed  of  on  the  voyage." 

A  cargo  of  barley  was  accordingly  shipped  at  Ibraila  under  biUs 
of  lading  describing  the  quantity  1021  kilos,  which  the  captain 
signed,  but,  before  doing  so,  he  added  the  memorandum  usually 
added  in  cases  of  grain  cargoes,    Quantity  and  quality  unknown." 

The  Avoca  experienced  bad  weather  on  her  homeward  voyage  ; 
and  the  captain,  having  reason  to  believe  that  some  of  the  cargo 
would  be  heated,  gave  notice  on  arrival  to  the  defendant,  who  had 
become  indorsee  of  the  bill  of  lading,  that  he  claimed  to  exercise 
the  option  given  him  by  the  charter,  and  required  payment  of 
freight  upon  the  invoice  quantity,  as  per  bill  of  lading. 

The  Avoca  discharged  her  cargo  at  Eamsgate.  The  quantity  of 
barley  actually  delivered  did  not  clearly  appear  ;  but  it  was  agreed 
that  80  quarters  were  damaged  by  heating.  There  was  no  sug- 
gestion of  fraud  on  the  part  of  the  plaintiffs. 

The  defendant  paid  into  Court  a  sum  calculated  upon  the  quan- 
tity he  alleged  to  have  been  delivered:  but  the  plaintilTs  claimed 
to  be  paid  upon  the  invoice  quantity  as  per  bill  of  lading,  according 
to  the  terms  of  the  charterparty. 
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1873  The  county  court  judge  was  of  opinion,  that,  in  consequence  of 
Tdlly  the  above-mentioned  addition  by  the  captain  to  the  bill  of  lading, 
Terry  document  ceased  to  indicate  any  particular  invoice  quantity 

of  barley  to  have  been  taken  on  board,  and  nonsuited  the  plaintiffs. 
We  do  not  concur  in  that  opinion. 

The  liability  of  grain  cargoes  to  heat  during  the  voyage,  thereby 
causing  an  increase,  often  considerable,  in  its  bulk,  doubtless  sug- 
gested the  insertion  in  charterparties  of  the  clause  referred  to,  and 
which  is  now  so  common  in  the  case  of  cargoes  shipped  from  the 
Danube ;  the  object  being  to  protect  the  merchant  from  having  to 
pay  full  freight  on  the  larger  quantity  caused  by  the  heating  (the 
freight  having,  in  consequence  of  the  decision  in  Gibson  v.  Bturge  (1), 
been  made  payable  on  the  quantity  delivered) ;  and  the  provision 
seems  in  such  cases  the  more  necessary  from  the  fact  that  those 
cargoes  are  so  frequently  sold  as  floating  cargoes,  passing  from  hand 
to  hand  by  transfer  of  the  shipping  documents  or  reference  to  them, 
so  that  the  arrangement  by  which  it  may  become  unnecessary  to 
ascertain  the  quantity  of  the  damaged  portion  of  the  cargo  be- 
comes one  of  great  mercantile  convenience ;  nor  do  we  think  this 
at  all  affected  by  the  addition  made  by  the  captain  at  the  foot  of 
the  bill  of  lading,  the  object  of  that  memorandum  being  merely  to 
protect  the  captain  against  any  mistake  that  might  occur  in  the 
invoice  quantity  in  the  bill  of  lading,  in  case  of  alleged  short 
delivery,  or  deterioration  not  caused  by  his  default. 

It  was  argued,  in  conformity  with  the  decision  of  the  court  below, 
that  the  effect  of  the  memorandum  was  to  strike  out  the  invoice 
quantity  from  the  bill  of  lading :  but  we  think  no  such  effect  can 
be  given  to  it :  and  we  are  fortified  in  that  opinion  by  the  case  of 
Covas  V.  Bingham  (2),  where,  in  a  contract  of  sale  of  a  cargo  afloat, 
the  quantity  stated  in  the  bill  of  lading  was  construed  to  be  the 
quantity  to  be  paid  for,  notwithstanding  a  similar  memorandum  in 
the  bill  of  lading. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  event 
having  happened  by  reason  of  which  the  captain,  according  to  the 
terms  of  the  charter,  had  the  right  to  be  paid  freight  upon  the 
invoice  quantity  in  the  bill  of  lading,  he  did  not  lose  that  right  by 


(1)  10  Ex.  622 ;  24  L.  J.  (Ex.)  121.      (2)  .2  E.  &  B.  836  ;  23  L.  J.  (Q.B.)  26. 
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the  addition  of  the  memorandum  referred  to,  and  consequently  1873 
that  the  plaintiffs  are  entitled  to  our  judgment.  "tullt 
We  think  the  costs  of  the  appeal  ought  to  follow  the  event,  and  r^^^^^ 
be  paid  by  the  defendant. 

Judgment  for  the  ^plaintiffs. 

Attorneys  for  plaintiffs :  Mercer  &  Mercer,  for  Edwards  &  Son, 
JRamsgate. 

Attorneys  for  defendant :  Hillyer,  Femviclc,  &  Stihhard, 


THE  CARMARTHEN  AND  CARDIGAN  RAILWAY  COMPANY  v.  THE      June  6. 
MANCHESTER  AND  MILFORD  RAILWAY  COMPANY.   ~ 

Evidence  of  Payment — Receipt  for  Money  hy  a  Third  Party — Res  inter  Alios — 
Cheque— Railways  Clauses  Act,  1863  (26  &  27  Vict.  c.  92),  s.  12. 

Under  s.  12  of  the  Railways  Clauses  Act,  1863,  where  a  railway  forms  a 
junction  with  another  railway,  the  company  with  whose  railway  the  junction  is 
made  is  impowered  to  erect  such  signals  and  conveniences  incident  to  the  junc- 
tion, &c.,  as  may  be  necessary  for  the  prevention  of  danger  to  or  interference  with 
the  traffic  at  or  near  the  junction ;  and  the  expenses  of  erecting  and  maintaining 
such  signals,  &c.,  are  at  the  end  of  each  half-year  to  be  repaid  by  the  company 
making  the  junction  : — 

Heldy  that,  to  sustain  an  action  for  such  expenses,  proof  must  be  given  that 
they  have  been  actually  paid :  proof  that  a  liability  has  been  incurred  for  them 
is  not  enough. 

To  prove  payment,  the  plaintiffs'  secretary  stated  that  he,  on  the  25th  of 
Eebruary,  sent  to  the  persons  who  did  the  work  a  cheque  for  the  amount  of  their 
bill,  and  got  from  them  by  return  of  post  (on  the  26th)  a  receipt;  and  the 
•cashier  of  the  latter  stated  that  he  received  the  cheque  at  9  a.m.  on  the  26th  as 
payment,  and  sent  a  receipt : — 

Jfeld  (Bovill,  C.J.,  dissenting),  that  the  receipt  was  admissible,  with  the  other 
facts,  to  prove  payment  on  the  morning  of  the  26th  of  February  (the  action  having 
been  brought  on  that  day),  without  shewing  that  the  cheque  was  honored. 

The  first  count  of  the  declaration  stated  that,  after  the  making 
and  passing  of  the  Kailways  CUiuses  Act,  1863  (1),  and  of  the 
Manchester  and  Milford  Kailway  Act,  1865  (2),  a  junction  between 
the  railway  of  the  defendants  and  interferences  with  the  works  of 
the  railway  of  the  plaintiffs  necessary  or  convenient  for  effecting 


(1)  26  &  27  Vict.  c.  92. 


(2)  28     29  Vict.  c.  cccv. 
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1873  the  said  junction  had  been  made  at  the  cost  of  the  defendants, 
Caemaethen  wilder  the  superintendence  of  the  engineer  of  the  plaintiffs ;  and 

andOaedigan  afterwards,  and  while  the  said  iunction  and  the  said  interferences 
Kailway  Co.  '  .  . 

V.        with  the  works  of  the  railway  of  the  plaintiffs  as  aforesaid  necessary 

AND  MiLFOED  or  convenicnt  for  effecting  the  said  junction  as  aforesaid  continued 
Eailway  Co.  j^-^^  interfere  with  the  railway  of  the  plaintiffs  as  afore- 
said, the  plaintiffs  from  time  to  time  erected  and  worked  and 
managed  such  signals  and  conveniences  incident  to  the  junction 
aforesaid,  and  appointed  such  watchmen,  switchmen,  and  other 
persons  as  were  necessary  for  the  prevention  of  danger  to  or  inter- 
ference with  the  traffic  at  and  near  the  junction  aforesaid ;  and  the 
plaintiffs  were  put  to  and  incurred  expenses  in  erecting  from  time 
to  time,  maintaining,  working,  and  managing  such  signals  and 
conveniences  as  aforesaid^  and  the  employing  such  watchmen^ 
switchmen,  and  other  persons,  and  current  expenses  incidental  to 
the  said  junction  in  and  during  the  half-year  ending  on  the  31st 
of  December,  1872 :  Averment,  that  all  conditions  had  been  ful- 
filled, times  elapsed,  and  things  happened  necessary  to  entitle  the 
plaintiffs  to  recover  such  expenses  so  incurred  as  aforesaid,  and  to 
be  repaid  the  same  by  the  defendants,  and  to  maintain  the  action 
in  respect  of  the  breach  in  that  count  contained ;  yet  the  defend- 
ants did  not  at  the  end  of  the  said  half-year  pay  the  plaintiffs  the 
said  amount,  but  therein  made  default. 

There  was  also  a  count  for  money  paid,  interest,  and  accounts 
stated. 

Pleas  to  the  first  count : — 1.  That  the  plaintiffs  did  not  from 
time  to  time,  or  at  any  time  after  the  said  junction  had  been  so 
made  as  in  the  first  count  mentioned,  erect,  work,  or  manage  any 
signals  or  conveniences  which  were  incident  to  the  said  junction, 
or  appoint  any  watchmen,  switchmen,  or  other  persons  necessary 
for  the  prevention  of  danger  to  or  interference  with  the  traffic  at 
or  near  the  junction  aforesaid,  in  manner  and  form  as  in  the  first 
count  alleged. 

2.  That  the  plaintiffs  were  not  put  to  and  did  not  incur  the  said 
alleged  expenses  in  and  during  the  said  half-year  ending  the  31st 
of  December,  1872,  in  manner  and  form,  &c. 

3.  That  the  plaintiffs  had  not  at  the  time  of  the  commencement 
of  the  suit  paid  the  said  alleged  expenses,  in  manner  and  form,  &c.- 
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To  the  rest  of  the  declaration  the  defendants  pleaded  never  1873 
indebted  and  payment.    Issue  thereon.  Caumaethen 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  at  West-  p^^j^!^^^ 
minster  in  Easter  Term  last.    The  action  was  brought  to  recover  ^• 

HT  a  o  Manchester 

971  15s.  lid,,  being  the  amount  of  the  bill  of  Messrs.  baxby  &  andMilford 
Farmer,  patent  railway-signal  manufacturers,  for  work  done  b  y  ^'^^"'^^^ 
them  for  the  plaintiffs  at  the  defendants'  junction  with  their  rail- 
way at  Pencader.    The  claim  arose  under  the  following  circum- 
stances:— The  Carmarthen  and  Cardigan  railway  was  until  tlie 
year  1872  a  broad-gauge  line  in  connection  with  the  Great  West- 
ern railway,  and  commenced  at  a  point  a  little  to  the  south  of 
Carmarthen  (being  its  junction  with  the  Great  Western  railway), 
and  extended  northward  to  a  place  called  Llandyssil,  lying  on  the 
north-west  of  Carmarthen  towards  Cardigau.    In  the  year  1865, 
the  Manchester  and  Milford  Bail  way  Company  obtained  an  Act  (1) 
authorizing  them  to  make  certain  new  railways  ;  and  by  s.  27  they 
obtained  power  to  lay  down  narrow-gauge  rails  on  part  of  the 
Carmarthen  and  Cardigan  Kailway  Company's  system ;  and  by 
s.  28  they  obtained  power  to  run  over  the  Carmarthen  and  Cardigan 
railway. 

The  Manchester  and  Milford  Bailway  Company  accordingly  laid 
down  at  their  own  expense  a  third  rail  on  the  Carmarthen  and 
Cardigan  railway,  and  made  a  junction  therewith  on  the  principle 
of  Stevens  &  Son's  patent.  In  the  year  1872,  the  Great  Western 
Eailway  Company  narrow-gauged  their  line.  In  consequence  of 
this,  and  of  a  new  company  called  the  Tivy-Side  Railway  Com- 
pany having  obtained  an  Act  (2)  for  making  a  railway  upon  the 
narrow-gauge  system  from  the  Llandyssil  terminus  of  the  Car- 
marthen and  Cardigan  railway  to  Newcastle  Emlyn,  it  became 
necessary  to  narrow-gauge  the  Carmarthen  and  Cardigan  line,  and 
to  take  up  the  fixed  points  laid  down  at  Pencader  station  and  sub- 
stitute moveable  points.  This  was  accordingly  done  upon  the 
principle  of  Saxby  &  Farmers  patent,  and  the  expense  now 
sought  to  be  recovered  was  thereby  incurred.  The  action  was 
brought  on  the  26th  of  February,  1873. 

In  order  to  prove  payment  of  Saxby  &  Farmer's  charge  for  the 
work  so  done,  Saxby  &  Farmer's  cashier  was  called.    He  said  that, 
(1)  28  &  29  Vict.  c.  cccv.  (2)  35     30  Vict.  c.  clxxxvii. 
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1S73       on  the  26th  of  February,  1873,  at  9  a.m.,  he  received  from  the 
Carmarthen  plamtiffs  a  cheque  for  971.  15s.  lid.,  and  sent  them  a  receipt, 
eTilwIy  c^!  signed  by  Farmer,  by  return  of  post.    The  plaintiffs'  secretary 
^-        was  then  called.    He  said :  I  received  from  Saxby  &  Farmer  an 
AND  MiLPORD  invoice  for  97?.  15s.  lid,  for  the  work  in  question ;  and  on  the 
Railway  Co.  ^^^^     February,  in  pursuance  of  a  resolution  of  the  Board,  I  sent 
them  a  cheque  for  the  amount,  and  on  the  26th  I  got  from  them  a 
receipt  by  return  of  post. 

On  the  part  of  the  defendants  it  was  objected  that  the  receipt 
was  inadmissible,  as  being  res  inter  alios  acta.  The  learned  judge, 
however,  admitted  it ;  and  he  left  it  to  the  jury  to  say  whether 
the  cheque  was  adopted  by  Saxby  &  Farmer  as  payment  when 
it  was  received,  and  whether  that  was  before  the  writ  issued.  The 
jury  answered  both  questions  in  the  affirmative.  A  verdict  was 
thereupon  entered  for  the  plaintiffs  for  971.  15s.  lid, 

Morgan  Lloyd,  Q.G.,  in  Easter  Term  last,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  the  improper  reception  of  the 
receipt. 


June  6.  C.Eussell,  Q.C.,  and  G.  H,  JSopwood,  shewed  cause.  The 
claim  of  the  plaintiffs  in  this  action  is  founded  upon  s.  12  of  the 
Kail  ways  Clauses  Act,  1863,  which  enacts  that  the  company  or  per- 
son with  whose  railway  a  junction  is  made,  may  from  time  to  time 
erect  such  signals  and  conveniences  incident  to  the  junction, 
either  on  their  or  his  own  lands  or  on  the  lands  of  the  company 
making  the  junction,  and  may  from  time  to  time  appoint  and 
remove  such  watchmen,  switchmen,  or  other  persons  as  may  be 
necessary  for  the  prevention  of  danger  to  or  interference  with  the 
traffic  at  and  near  the  junction ;  and  that  the  working  and  manage- 
ment of  such  signals  and  conveniences,  wherever  situate,  shall  be 
under  the  exclusive  regulation  of  the  company  or  person  with 
whose  railway  the  junction  is  made ;  and  that "  all  the  expenses  of 
erecting  and  maintaining  those  signals  and  conveniences,  and  of 
employing  those  watchmen,  switchmen,  and  other  persons,  and  all 
incidental  current  expenses,  shall,  at  the  end  of  every  half-year, 
be  rej^aid  by  the  company  making  the  junction,  and  in  default 
thereof  may  be  recovered  from  them  in  any  Court  of  competent 
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jurisdiction."    It  was  enough  for  the  plaintiffs  to  prove  that  they  I87c 


had  incurred  a  liability  to  Saxby  &  Farmer  for  the  amount  they  Carmarthen 
sought  to  recover  :  it  was  not  necessary  to  prove  actual  payment.  "kailway^Co!^ 
But,  assuming  that  it  was  necessary  to  prove  actual  payment,  there  j^j-^^^^'^g^^^^ 
was  abundant  evidence  to  sustain  their  claim  without  putting  in  and  Milford 
the  receipt.    The  receipt,  however,  was  properly  admitted.  It  was  ■^^^'^^^^'^^ 
a  fact  which,  coupled  with  the  other  facts  proved  in  the  case,  went 
to  show  that  the  money  had  been  paid :  it  was  not  a  mere  decla- 
ration by  a  person  not  a  party  to  the  suit.    The  plainti£fs  had  em- 
ployed Saxby  &  Farmer  to  do  the  work ;  and,  the  account  of  their 
charges  having  been  delivered,  the  secretary  of  the  plaintiffs'  com- 
pany sent  them  a  cheque  for  the  amount,  and  got  by  return  of 
post  a  receipt.    The  cashier  of  Saxby  &  Farmer  proved  that  he 
received  the  cheque  as  payment,  and  sent  the  plaintiffs  a  receipt 
accordingly.     That  was  clearly  a  payment  according  to  the 
ordinary  course  of  mercantile  transactions.    The  receipt  was  part 
of  the  res  gestae. 

Morgan  Lloyd,  Q.C,  and  G.  Lewis,  in  support  of  the  rule.  The 
question  to  be  determined  was  whether  the  plaintiffs  had  paid 
Saxby  &  Farmer's  claim,  and  whether  they  had  paid  it  before  the 
commencement  of  the  action :  the  amount  also  was  material.  The 
way  in  which  the  plaintiffs  sought  to  prove  payment  was,  by  shew- 
ing that  their  secretary  sent  a  cheque  for  97s.  15s.  11c?.  to  Saxby  & 
Farmer  on  the  25th  of  February,  and  that  he  got  back  a  receipt 
by  return  of  post.  In  the  absence  of  proof  that  the  cheque  Avas 
duly  honored,  the  receipt  was  essential  to  prove  the  payment. 
Without  it  there  was  no  evidence.  Upon  what  ground  could  the 
receipt  be  admissible  ?  If  Saxby  &  Farmer  had  told  some  third 
person  that  the  money  had  been  paid,  that  clearly  would  have 
been  no  evidence.  Does  it  make  any  difference  that  they  say  it 
in  writing  ?  It  was  a  simple  declaration  or  admission  of  payment 
from  a  third  person,  for  the  reception  of  which  there  is  no  autho- 
rity. In  Taylor  on  Evidence,  6th  ed.  p.  1595,  it  is  laid  down  as  an 
established  principle  that,  "  where  evidence  has  been  improperly 
admitted  or  rejected  at  nisi  prius,  the  Court  will  grant  a  new 
trial,  unless  it  be  clear  leyond  all  doubt  that  the  error  of  tlie  judge 
could  have  had  no  possible  effect  upon  the  verdict,  in  wliich  case 
they  will  not  enable  tlie  defeated  party  to  protract  the  litigation. 
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1873      It  may  further  be  stated  that  the  wrongful  reception  of  evidence 


Carmaethen  ^i^l  '^^^  furnish  less  available  ground  for  a  new  trial,  although  the 
Railway^Oo^  jury  accompany  their  verdict  with  a  distinct  and  positive  statement 
V'        that  they  have  arrived  at  it  independently  of  the  obnoxious  evi- 

MANCHKSTEE  ,  AT/.  1    '  -7  TT     '  /1\     '  .1  T 

and  Milford  dence.  And  for  this  Bailey  v.  Haines  (1)  is  cited.  It  is  impos- 
Eail\\ay  Co.  j^^^^  ^j^^^  ^1^^  finding  of  the  jury  was  not  influenced 

by  the  admission  of  the  receipt. 

Then  it  is  said  that  it  was  not  necessary,  to  entitle  the  plain- 
tiifs  to  maintain  this  action,  to  prove  actual  payment.  [The  Court 
intimated  to  the  learned  counsel  that  they  need  not  address  them- 
selves to  this  point.] 

Geove,  J.  I  think  the  receipt  simpliciter  was  not  admissible. 
It  was  res  inter  alios  acta,  and  mere  hearsay  evidence.  And,  if 
the  matter  had  rested  only  upon  that,  I  should  have  thought  there 
should  have  been  a  new  trial.  But  I  think  the  receipt  was  super-- 
fluous,  and  that  there  was  sufficient  evidence  without  it.  I  cannot 
doubt  that  the  jury  would  have  found  a  verdict  for  the  plaintiffs 
upon  the  evidence  of  the  two  witnesses  only.  Acting,  therefore, 
upon  the  principle  laid  down  by  the  Court  of  Exchequer  in  Crease 
V.  Barrett  (2),  the  inclination  of  my  opinion  is  that  there  should 
be  no  new  trial,  though  I  confess  that  I  come  to  this  conclusion 
with  considerable  doubt. 

Keating,  J.  I  agree  with  my  Brother  Grove  that  there  ought 
to  be  no  new  trial  in  this  case.  The  issue  raised  was,  whether  or 
not  the  plaintiffs  had  paid  the  sum  they  had  incurred  for  the  erec- 
tion and  working  of  the  new  signals  at  Pencader  station,  which,  if 
paid,  they  were  entitled  under  the  Act  to  have  repaid  to  them.  I 
agree  with  Mr.  Lloyd  that,  under  the  terms  of  s.  12,  it  was  in- 
cumbent on  the  plaintiffs  to  prove  that  they  had  actually  paid  the 
money  before  they  could  call  upon  the  defendants  to  repay  it.  The 
question  therefore  is  whether  they  did  prove  payment.  I  think 
they  did,  and  that  upon  satisfactory  evidence.  I  entirely  agree  with, 
my  Brother  Grove  that,  if  the  receipt  had  been  produced  for  the 
purpose  of  making  that  evidence  of  payment,  per  se,  it  would  not  have 


(1)  13  Q.  B.  815,  831 ;  19  L.  J.  (Q.B.)  73,  83. 

(2)  1  C.  M.  &  R.  919,  at  p.  930. 
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been  admissible  :  it  would  have  been  a  mere  declaration  or  state-  1873 


ment  of  a  fact  by  a  person  not  a  party  to  the  suit.  But  we  must  take  Carsiaethen 
the  entire  evidence  as  produced  to  the  jury.    The  payment  to  be  k^ilwat^Co^ 
proved  was  a  payment  of  971.  15s.  lid.  to  Saxby  &  Farmer:  and, 
for  the  purpose  of  making  that  payment,  it  may  be  taken  that  the  and  Milford 
plaintiffs,  on  the  25th  of  February,  sent  Saxby  &  Farmer  a  cheque.  -^'^^^^^ 
Before  they  sent  the  cheque  they  had  received  from  Saxby  & 
Farmer  a  written  claim  for  97?.  15s.  lid.    That  claim  was  proved 
by  evidence  which  was  not  objected  to.    It  being  proved  that  a 
cheque  was  sent  to  Saxby  &  Farmer,  their  cashier,  who  was  called, 
said  that  he  received  the  cheque  and  sent  a  receipt  by  return 
of  post ;  and  the  plaintiffs'  secretary  proved  that  he  received  the 
receipt  so  sent.    All  these  were  mercantile  facts  connected  with 
the  payment;  it  was  not  necessary  to  go  into  the  terms  of  the 
receipt.    I  take  it  that  proof  that  a  cheque  was  sent  and  received, 
and  a  receipt  given  in  return,  was  evidence  of  facts  and  not  mere 
hearsay.    No  doubt  the  receipt  was  put  in ;  and,  if  the  payment 
had  been  sought  to  be  proved  by  that  alone,  it  would  have  been 
open  to  objection.    But  it  was  not  so.    I  think  there  was  abund- 
ant evidence  for  the  jury,  and  there  is  no  ground  for  complaint, 

BoviLL,  O.J.  I  regret  that  I  feel  compelled  to  differ  from  my 
Brothers  Keating  and  Grove.  I  am  opinion  that  the  receipt  signed 
by  a  third  person  was  no  evidence  of  payment.  The  most  familiar 
instance  of  this  doctrine  arises  in  the  case  of  principal  and  surety. 
It  has  been  held  that  statements  or  writings  by  the  principal  are 
evidence  against  him,  but  not  against  a  surety  upon  his  collateral 
undertaking :  see  Evans  v.  Beaitie  (1),  Bacon  v.  Chesney  (2),  and 
Smith  V.  Whittingham.  (3)  I  have  had  some  experience  both  at 
the  bar  and  on  the  bench,  and  I  never  heard  it  doubted  that  an 
admission  by  a  principal  is  not  evidence  against  a  surety.  The 
receipt  here  was  offered  as  evidence  of  payment,  and  was  so 
received.  It  was  pressed  with  that  view,  and  was  evidently  ad- 
mitted with  that  view.  And,  if  it  was  not  legally  admissible  to 
prove  payment,  the  defendants  are  entitled  to  a  new  trial.  The 
objection  ^was  distinctly  taken  ;  and  we  cannot  disregard  it.  I 

(1)  5  Esp.  26.  (2)  1  Stark.  192.  (3)  0  C.  &  V.  78. 
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1873  agree  there  was  some  evidence  of  payment  aliunde,  viz.  the  state- 
Cakmaethen  Dients  of  the  plaintiffs*  secretary  and  of  Saxby  &  Farmer's  cashier, 
AND  Cardigan      ^^^^  ^^^^      ^^^^  1]^^  cheque,  and  the  other  that  he  received 

XvAILWAY  KjO. 

^-        it.    But  the  cheque  was  not  produced,  and  there  was  no  evidence 

Manchester  ^  ,  i       i  p      i  p  n  • 

AND  MiLFORD  01  tho  amouut.  ihe  receipt  was  produced  for  the  purpose  of  fixing 
Railway  Co.  amount.  Now,  it  was  not  enough  that  there  was  other  evi- 
dence of  payment.  This  document  was  offered  for  the  purpose  of 
completing  the  other  evidence.  I  think  there  ought  to  be  a  new 
trial.  Crease  v.  Barrett  (1)  and  the  other  cases  of  that  class,  where 
the  Courts  have  said  that  they  would  not  grant  a  new  trial  because 
the  evidence,  though  inadmissible,  could  not  have  affected  the 
verdict,  have  no  application  here.  I  cannot  help  regretting  that 
the  defendants  should  have  had  a  chance  of  a  new  trial  upon  a 
point  so  utterly  beside  the  merits  of  the  case. 

Bkett,  J.  The  question  raised  was  whether  the  receipt  was 
properly  admitted  in  evidence,  and  as  evidence  of  payment.  But 
I  apprehend  it  was  not  offered  or  received  as  the  sole  evidence  of 
payment.  It  was  offered  and  received  as  evidence,  in  conjunction 
with  the  other  evidence  in  the  case.  It  was  objected  that  it  was  res 
inter  alios  acta.  If  it  had  been  offered  as  evidence  either  of  the 
time  or  manner  of  payment,  I  should  have  thought  it  amounted  ta 
evidence  of  an  admission  only,  and  therefore  was  not  admissible. 
It  would  be  no  more  admissible  than  a  letter  to  the  same  effect. 
It  would  be  an  admission  by  a  person  not  a  party  to  the  suit.  The 
fact  to  be  proved  here  was  the  payment  of  a  sum  of  money  by  the 
plaintiffs  to  Saxby  &  Farmer, — the  payment  of  a  certain  sum  at 
a  certain  date,  in  the  ordinary  course  of  a  mercantile  transaction. 
Now,  a  mercantile'payment  consists  of  certain  facts, — sometimes  of 
the  fact  of  handing  the  money  over.  Suppose  that  were  done  by 
persons  who  are  no  parties  to  the  suit,  and  the  person  who  paidi 
and  the  person  who  received  the  money  were  called  to  prove  those 
facts :  that  would  be  admissible  evidence,  though  res  inter  alios, 
because  the  payment  is  a  fact,  and  the  mode  of  payment  is  a  fact. 
Then,  there  are  other  modes  of  mercantile  payment  even  more 
common  than  the  handing  over  the  money ;  for  instance,  by  giving 

(1)  1  0.  M.  &  E.  919. 
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a  cheque  and  getting  a  receipt.    The  two  facts  constitute  the  pay-  1S73 

ment.    Here,  the  fact  of  the  sending  of  the  cheque  was  proved  by  caemaethen 

the  person  who  sent  it, — the  plaintiffs'  secretary, — who  was  autho-  "^^j^^^y^^q^ 

rized  by  the  plaintiffs  to  send  it.    The  person  w^ho  received  the 

cheque, — the  cashier  of  Saxby  &  Farmer, — was  called,  and  he  andMilfoed 

proved  that  he  received  the  cheque  at  nine  o'clock  on  the  morning 

of  the  26th  of  February,  and  that  he  received  it  as  payment,  and 

sent  the  plaintiffs  a  receipt  for  the  amount  by  return  of  post ;  and 

the  plaintiffs'  secretary  proved  that  he  received  the  receipt  on  that 

day.    If  the  cheque  had  been  in  Court,  it  would  clearly  have  been 

evidence  of  the  payment ;  and  in  that  case  the  receipt  would  have 

been  unobjectionable.    The  person  who  sent  the  cheque  and  the 

person  who  sent  the  receipt  having  been  both  called,  the  evidence 

of  the  two  facts  did  not  make  the  receipt  the  less  evidence  because 

the  cheque  was  not  produced.    Both  were  facts  to  prove  another 

material  fact,  viz.  payment.    The  witnesses  who  were  called  being 

the  only  parties  to  the  transaction,  it  seems  to  me  that  what  they 

did,  and  the  things  they  mutually  gave,  were  evidence  against  all 

the  world.    The  receipt  was  not  offered  or  admitted  as  the  sole 

evidence  of  payment,  but  as  one  of  the  facts  which  constituted  the 

proof  of  the  fact  of  payment. 

Eule  discharged. 


Attorneys  for  plaintiffs  :  Woodrooffe  &  Plashift. 
Attorney  for  defendants  :  G.  E.  Spencer, 
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1873  THE  NOTTINGHAM  HIDE,  SKIN,  AND  FAT  MAEKET  COMPANY 

June  19.  (LIMITED)  v.  JOHN  BOTTEILL  and  Another. 

Guarantee,  Construction  of. 

The  plaintiffs  were  in  the  habit  of  holding  weekly  sales  of  hides,  skins,  &c.,  the 
course  of  business  being  that  the  goods  bought  at  each  sale  were  paid  for  in  the 
following  week.  One  Dyson,  who  had  for  some  time  bought  skins  at  these  sales, 
on  the  29th  of  December,  1871,  bought  to  the  extent  of  34?.  7s.  M.  Having  heard 
that  Dyson  had  executed  a  bill  of  sale,  the  plaintiffs  declined  to  deliver  the  skins 
unless  the  defendants  would  engage  to  be  responsible  for  the  price.  This  being 
communicated  by  Dyson  to  the  defendants,  the  latter  on  the  1st  of  January, 
1872,  telegraphed  to  the  plaintiffs,  "  We  agree  to  be  answerable  for  the  skins," 
and  on  the  same  day  sent  them  a  covering  letter,  in  which,  after  stating  that  they 
had  had  dealings  with  Dyson  for  five  years,  and  had  never  known  anything  dis- 
honorable or'  dishonest  in  any  of  his  transactions,  they  wrote,  "  What  you  have 
heard  was  done  to  protect  him  from  a  dishonest  tradesman,  and  will  in  no  way, 
we  hope,  be  to  the  injury  of  his  creditors.  Having  every  confidence  in  him,  he 
has  but  to  call  upon  us  for  a  cheque  and  have  it  with  pleasure  for  any  account  he 
may  have  with  you  ;  and  when  to  the  contrary  we  will  write  you." 

The  plaintiffs  accordingly  sent  Dyson  the  goods,  and  continued  to  deal  with 
him  down  to  the  3rd  of  May,  1872,  at  which  time  he  was  indebted  to  them  in 
92?.  Is.  lOd.,  which  he  was  unable  to  pay,  the  defendants,  who  were  the  holders 
of  the  bill  of  sale,  having  seized  and  sold  all  his  effects  under  it  :— 

Eeld,  that  the  defendants'  letter  of  the  1st  of  January  was  a  continuing  guar- 
antee. 

The  first  count  of  the  declaration  stated,  that,  in  consideration 
that  the  plaintiffs  would  sell  and  deliver  certain  goods  to  W.  Dyson 
on  credit,  the  defendants  guaranteed  and  promised  the  plaintiffs  to 
be  answerable  to  them  for  the  due  payment  of  the  price  of  the 
goods,  and  that  the  plaintiffs  accordingly  sold  and  delivered  the 
goods  to  Dyson  on  credit  at  prices  amounting  to  34Z.  7s.  Qd. ;  and 
that  all  things  were  done  and  happened,  and  all  times  elapsed 
necessary  to  entitle  the  plaintiffs  to  maintain  this  action  for  the 
breach  thereinafter  mentioned ;  yet  that  Dyson  had  not,  nor  had 
the  defendants,  paid  the  said  34Z.  7s.  6cZ.,  and  the  same  remained 
due  and  unpaid  to  the  plaintiffs. 

Second  count,  in  consideration  that  the  plaintiffs  would  from 
time  to  time  sell  and  deliver  goods  to  W.  Dyson  on  credit,  the 
defendants  guaranteed  and  promised  the  plaintiffs  to  be  responsible 
to  them  for  the  due  payment  of  the  price  of  any  goods  which  the 
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plaintiffs  might  from  time  to  time,  until  the  defendants  should  i873 
write  to  the  plaintiffs  to  revoke  the  said  guarantee,  sell  on  credit  Nottingham 
and  deliver  to  Dyson ;  that  the  plaintiffs  afterwards  accordingly    Hide  Co. 
from  time  to  time,  without  the  defendants  having  revoked  the  said  Bottrill, 
guarantee,  sold  to  Dyson  on  credit  and  delivered  to  him  divers  goods 
at  prices  amounting  to  a  large  sum,  whereof  Dyson  paid  a  portion, 
leaving  a  balance  of  921  Is.  lOd,  due  and  payable  ;  that  all  things 
were  done,  &c. ;  yet  that  Dyson  had  not  paid  the  said  921.  Is.  lOd., 
or  any  part  thereof,  nor  had  the  defendants  paid  the  same,  and  the 
same  remained  due  and  unpaid  to  the  plaintiffs. 

Third  count,  that,  before  and  at  the  time  of  making  the  promise 
by  the  defendants  thereinafter  mentioned,  Dyson  was  indebted  to 
the  plaintiffs  in  the  amount  of  34Z.  7s.  6d.  for  goods  sold  and 
deliv.ered  by  the  plaintiffs  to  him,  and  thereupon,  in  consideration 
that  the  plaintiffs  would  from  time  to  time  sell  and  deliver  other 
goods  to  Dyson  on  credit,  the  defendants  guaranteed  and  promised 
the  plaintiffs  to  be  responsible  to  them  for  the  due  payment  of 
the  said  34?.  7s.  6(^.,  and  also  of  the  price  of  any  goods  which  the 
plaintiffs  might  from  time  to  time,  until  the  defendants  should 
write  to  the  plaintiffs  to  revoke  the  said  guarantee,  sell  and  deliver 
to  Dyson ;  that  the  plaintiffs  afterwards  accordingly  from  time  to 
time,  and  without  the  defendants  having  revoked  the  said  guar- 
antee, sold  to  Dyson  on  credit  and  delivered  to  him  divers  goods 
at  prices  amounting,  together  with  the  said  sum  of  34?.  7s.  6d.,  to  a 
sum  whereof  Dyson  paid  a  portion,  leaving  a  balance  of  921.  Is.  10c?. ; 
that  all  things  were  done,  &c.,  yet  that  Dyson  had  not  paid  tlie 
92?.  Is.  10c?.,  or  any  part  thereof,  nor  had  the  defendants  paid  the 
same,  &c. 

Fourth  count,  that  the  defendants,  in  order  to  induce  the 
plaintiffs  to  sell  and  deliver  to  Dyson  certain  goods  on  credit, 
falsely  and  fraudulently  represented  to  the  plaintiffs  that  they  the 
defendants  had  done  business  with  Dyson  for  five  years,  and  had 
never  known  anything  dishonorable  or  dishonest  in  any  of  his 
transactions,  and  that  a  certain  bill  of  sale  of  the  estate  and  effects 
of  Dyson,  of  which  the  plaintiffs  had  heard,  and  which  had  there- 
tofore been  given  by  Dyson  to  the  defendants  to  secure  500?.,  had 
been  given  to  protect  Dyson  from  a  dishonest  tradesman,  and  would 
in  no  way,  as  the  defendants  hoped,  be  to  the  injury  of  his  creditors ; 
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1873  whereas,  in  fact  and  in  truth  the  defendants  then,  and  within  the 
Nottingham  said  five  years,  had  known  divers  dishonorable  and  dishonest 
Hide  Co.  transactions  on  the  part  of  Dyson,  and  the  said  bill  of  sale  had  not 
BoTTKiLL.  been  given  to  protect  Dyson  from  the  said  supposed  dishonest 
tradesman,  as  the  defendants  then  well  knew,  but  the  same  had 
been  given  as  a  security  to  the  defendants  exclusive  of  the  said 
other  creditors  of  Dyson,  and  the  same  would  be  an  injury  to  his 
other  creditors,  as  the  defendants  then  well  knew ;  and  the  defen- 
dants by  so  representing  as  aforesaid  induced  the  plaintiffs  to  sell 
and  deliver  to  Dyson  the  said  goods  on  credit,  whereby  the  plain- 
tiffs lost  the  said  goods  and  the  price  thereof,  and  incurred  expenses 
in  .endeavouring  to  recover  the  same.    Claim,  120Z. 

Pleas, — 1.,  to  the  first  three  counts,  a  denial  of  the  promise ; 
2.,  to  the  first  and  third  counts,  payment  by  Dyson  before  action ; 
3.,  to  the  last  count,  not  guilty.    Issue  thereon. 

The  cause  was  tried  before  Martin,  B.,  at  the  last  Spring  Assizes 
at  Leicester.    The  facts  were  as  follows  : — 

The  plaintiffs  are  a  limited  company  carrying  on  business  at 
Nottingham.  The  defendants  are  wool-staplers  at  Leicester.  One 
William  Dyson,  a  fell-monger,  of  Shearsley,  near  Kugby,  had 
for  some  time  prior  to  December,  1871,  attended  the  plaintiffs' 
weekly  sales  at  Nottingham  and  purchased  sheep-skins,  the  course 
of  business  being,  that  the  goods  purchased  at  each  sale  were 
paid  for  the  following  week.  Dyson  attended  a  sale  on  the  29th 
of  that  month,  and  bought  skins  to  the  amount  of  SH,  7s.  6d, 
Welbourn,  the  plaintiffs'  manager,  having  heard  reports  unfavor- 
able to  Dyson,  and  that  he  had  given  a  bill  of  sale,  and  that  the 
bill  of  sale  was  registered,  declined  to  send  him  the  goods  he  had 
bought,  and  wrote  to  him  as  follows : — 

"  From  reports  we  have  heard,  we  feel  we  should  not  be  doing 
ourselves  justice  in  sending  you  the  skins  bought  by  you  to-day, 
without  an  engagement  on  the  part  of  Messrs.  Bottrill  &  Son  to 
become  responsible  for  their  value.  We  must,  therefore,  request 
the  favor  of  a  telegram  from  them  (Bottrill  &  Son)  by,  say,  twelve 
or  one  o'clock  to-morrow  morning,  to  the  above  effect,  when  we 
will  forward  the  skins." 

On  the  next  morning  the  plaintiffs  received  a  telegram,  as 
follows : — 
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"  From  John  Bottrill  &  Son,  South-gates,  Leicester,  to  Hide  1873 
and  Skin  Company,  Nottingham.  Nottingham 

"We  agree  to  be  answerable  for  the  skins,  with  pleasure.  Hide  Co. 
Jan.  1,  1872."  Bottbill. 

On  the  same  day  the  defendants  sent  the  plaintiffs  a  covering 
letter,  as  follows : — 

"  Leicester,  January  1st,  1872. 

"Gentlemen, — You  would  receive  our  telegram  this  day  in 
reference  to  the  letter  received  from  you  by  Mr.  Dyson.  We  beg 
to  say,  with  respect  to  Mr.  Dyson,  we  have  done  business  with  him 
for  five  years,  and  have  never  known  anything  dishonorable  or 
dishonest  in  any  of  his  transactions. 

"  What  you  have  heard  was  done  to  protect  him  from  a  dishonest 
tradesman,  and  will  in  no  way,  we  hope,  be  to  the  injury  of  his 
creditors.  Having  every  confidence  in  him,  he  has  but  to  call  upon 
us  for  a  cheque  and  have  it  with  pleasure  for  any  account  he  may 
have  with  you;  and  when  to  the  contrary  we  will  write  you. 
Should  you  require  any  further  explanatiou,  we  shall  be  most 
happy  to  give  it.  "  John  Bottrill  &  Son." 

To  this  letter  the  plaintiffs,  through  their  manager,  replied  as 
follows: — 

"  January  2nd,  1872. 
"  Gentlemen, — Your  letter  is  quite  satisfactory,  as  was  also  your 
telegram,  on  receipt  of  which  we  immediately  dispatched  the 
skins.    We  always  thought  Mr.  Dyson  to  be  what  you  state." 

The  skins  so  purchased  on  the  29th  of  December,  1871,  the 
subject  of  the  first  count  in  the  declaration,  were  duly  paid  for  by 
Dyson ;  and  the  plaintiffs  continued  their  dealings  with  him  down 
to  the  3rd  of  May,  1872,  having  supplied  him  with  goods  at  various 
times,  amounting  in  the  aggregate  to  561/.  Ss.  9d.,  and  received 
payments  on  account  amounting  in  the  whole  to  4.691.  6s.  IM., 
— leaving  a  balance  due  of  92/.  Is.  lOd, 

Having  heard  unfavorable  reports  of  Dyson,  the  plaintiffs' 
manager  on  the  6th  of  May,  1872,  wrote  to  the  defendants,  as 
follows : — 

"  Gentlemen, — On  the  strength  of  your  guarantee  as  to  Mr.  W. 
Dyson,  of  Shearsley,  we  last  week  let  him  have  60/.  worth  of  goods. 
With  the  previous  balance  we  have  against  him,  he  now  owes  us 
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1873      92?.  Is.  lOd,    We  do  not  hear  good  reports  of  him ;  but  we  pre- 
NoTTiNGHAM  suHio  WO  maj  regard  you  as  security.    When  we  say  we  do  not 
Hide  Co.    ^100.1  good  reports,  we  refer  only  to  his  pecuniary  position." 

To  this  letter  the  plaintiffs  received  the  following  reply  : — 

Leicester,  May  9th,  1872. 
"  Gentlemen, — We  are  surprised  to  find  that  you  have  trusted 
Dyson  to  such  an  extent  without  security.  When  we  wrote  to  you, 
we  spoke  of  the  confidence  we  had  in  him  at  that  time.  On  receipt 
of  your  letter  we  went  over  to  see  Dyson,  and  regret  to  say  we 
found  to  our  surprise  that  he  had  been  deceiving  us  as  to  his  posi- 
tion. "John  Bottrill  &  Son." 

On  the  8th  of  May,  1872,  the  defendants  seized  the  stock  in 
trade  and  effects  of  Dyson  under  the  before-mentioned  bill  of  sale, 
which  bore  date  the  4th  of  November,  1871.  In  answer  to  inter- 
rogatories, the  defendants  admitted  that  Dyson  was  on  the  1st  of 
January,  1872,  indebted  to  them  to  the  extent  of  31 IZ.  5s.  2d. 

It  was  submitted  on  the  part  of  the  defendants  that  their  letter 
of  the  1st  of  January,  1871,  was  not  a  continuing  guarantee.  The 
learned  Baron  asked  the  defendants*  counsel  whether  that  was  a 
question  for  the  jury  or  for  him ;  and,  on  being  told  that  it  was 
for  him,  he  said :  "  Then  I  think  it  is  as  plain  a  guarantee  as 
could  be." 

A  verdict  was  thereupon  entered  for  the  plaintiffs  upon  the 
second  and  third  counts  (the  first  being  out  of  the  question), 
damages  92Z.  Is.  lOd.,  and  for  the  defendants  upon  the  fourth 
count,  the  learned  Baron  telling  the  jury  that  there  was  no 
evidence  in  support  of  that  count ;  and  leave  was  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit  or  a  verdict  for  them  on  the 
second  and  third  counts,  if  the  Court  should  be  of  opinion  that  the 
defendants  did  not  guarantee  credits  beyond  that  mentioned  in  the 
plaintiffs'  letter  to  Dyson  of  the  29th  of  December,  1871. 

UMalley,  Q.C.,  in  Hilary  Term  last,  obtained  a  rule  nisi  accord- 
ingly. 

Bulwer,  Q.C.,  for  the  plaintiffs,  obtained  a  cross-rule  calling 
upon  the  defendants  to  shew  cause  why  there  should  not  be  a  new 
trial  as  to  the  fourth  count,  on  the  ground  of  misdirection. 
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June  18.    Bulwer,  Q.C.,  and  A.  K.  Lloyd,  shewed  cause  against  1873 
the  first  and  supported  the  second  rule.    The  defendants'  letter  of  Nottinghaji 
the  1st  of  January,  1872,  was  clearly  a  continuing  guarantee  for  "^^^^ 
any  debt  arising  out  of  dealings  which  the  plaintiffs  might  have  Botteill. 
with  Dyson  until  notice  should  be  given  to  put  an  end  to  it ;  and, 
no  notice  having  been  given,  the  defendants  are  liable  for  all 
goods  supplied  by  the  plaintiffs  to  Dyson  upon  the  faith  of  it. 
The  first  part  of  that  letter,  taken  by  itself,  might  be  ambiguous ; 
but,  coupled  with  the  expression  "  when  to  the  contrary  we  will 
write  you,"  it  plainly  means  that  the  defendants  will  hold  them- 
selves bound  in  respect  of  all  goods  supplied  by  the  plaintiffs  to 
Dyson  until  they  gave  the  plaintiffs  notice  that  they  desired  to 
put  an  end  to  their  responsibility.    In  no  other  way  could  a 
sensible  meaning  be  given  to  the  whole  of  the  letter,  read  by  the 
light 'of  the  surrounding  circumstances. 

Then,  as  to  the  fourth  count,  there  was  abundant  evidence  of 
misrepresentation  by  the  defendants  as  to  the  character  and  cir- 
cumstances of  Dyson. 

[Bkett,  J.  If  they  had  believed  and  acted  upon  the  repre- 
sentations contained  in  that  letter,  the  plaintiffs  would  not  have 
needed  a  guarantee.] 

I  Their  reliance  upon  the  guarantee  was  quite  consistent  with  their 
belief  in  the  defendants'  representations  as  to  Dyson's  solvency. 
They  have  a  good  right  of  action  in  respect  of  either,  though,  if 
they  succeed  upon  the  former,  they  do  not  want  the  latter.  The 
whole,  however,  is  so  mixed  up  together  that  if  there  had  been 
.any  doubt  the  question  should  have  been  submitted  to  the  jury. 

June  19.  O'Malley,  Q.C.,  and  MereivetlieTj  contra.  The  con- 
struction of  the  letter  is  clearly  for  the  Court,  and  not  for  the  jury. 
The  letter  amounts  to  no  more  than  this, — We  believe  Dyson  to 
be  a  respectable  man,  and,  whenever  our  confidence  in  his  honor 
and  honesty  is  shaken,  we  will  communicate  with  you.  There  is 
nothing  wliich  imports  that  they  will  pay  any  debt  which  he  may 
contract  with  the  plaintiffs  in  the  course  of  any  future  dealings  he 
may  have  with  them.  The  telegram,  it  is  admitted,  was  a  guarantee 
for  the  34Z.  7s.  6d. :  the  subsequent  letter  was  a  mere  letter  cover- 
ing the  telegram.    Suppose  the  defendants  liad  given  Dyson  a 
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1873       cheque,  and  he  had  failed  to  apply  it  in  payment  for  goods  bought 
yr^^^^^^^^^  of  the  plaintiffs,  would  the  defendants  have  been  liable  upon  this 
Hide  Co.    letter  ?    Clearly  not.    \MIver  v.  Bichardson  (1)  was  referred  to.] 
BoTTKiLL.       Then,  as  to  the  fourth  count.    It  may  be  conceded  that  the 
letter  of  the  1st  of  January,  1872,  is  a  representation;  and,  if 
written  for  the  purpose  of  procuring  credit  from  the  plaintiffs  for 
Dyson,  and  the  plaintiffs  had  acted  upon  it,  and  the  statements 
contained  in  it  were  false  to  the  knowledge  of  the  defendants,  that 
would  have  been  evidence  to  go  to  the  jury  in  support  of  that 
count.    But  there  was  no  evidence  that  Dyson  had  been  guilty  of 
anything  dishonest  or  dishonorable.    The  plaintiffs  knew  that 
there  was  a  bill  of  sale,  and  they  knew  it  was  registered,  though 
they  did  not  know  it  was  given  in  favor  of  the  defendants. 

[Brett,  J.  The  non-communication  of  that  fact  was  at  all 
events  a  breach  of  faith.  What  the  defendants  afterwards  did 
with  the  bill  of  sale  was  evidence  of  what  they  intended  from  the 
first] 

The  Court  suggested,  and  the  counsel  agreed,  that,  if  judgment 
was  given  for  the  plaintiffs  upon  the  counts  on  the  guarantee,  the 
cross-rule  should  be  abandoned,  without  costs  on  either  side,  pro- 
vided the  defendants  should  elect  not  to  appeal ;  but  that,  in  the 
event  of  the  defendants  appealing  against  the  judgment  on  the  first 
rule,  the  point  of  misdirection  should  be  open  to  the  plaintiffs  on 
the  argument  in  the  Court  of  error. 

Keating,  J.  In  this  case  the  plaintiffs  declared  upon  a 
guarantee  given  to  them  by  the  defendants  to  secure  payment  for 
goods  to  be  supplied  to  one  Dyson,  and  also  for  an  alleged  false 
representation  by  the  defendants  as  to  the  credit  and  solvency  of 
Dyson.  It  appeared  that  the  plaintiffs  were  a  company  carrying  on 
business  at  Nottingham,  where  they  held  weekly  sales  of  hides^ 
skins,  &c.,  and  were  in  the  habit  of  transacting  business  with 
Dyson,  the  skins  bought  by  him  one  week  being  paid  for  in  the 
following  week.  On  the  29th  of  December,  1871,  Dyson  had 
attended  one  of  these  sales,  and  bought  goods  to  the  amount  of 
34?.  7s.  6d,    The  plaintiffs'  manager,  having  heard  reports  un- 
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favorable  to  Dyson,  declined  to  send  him  the  goods  without  an  1873 
engagement  on  the  part  of  the  defendants  to  become  responsible  Nottingham 
for  their  value.  Dyson  thereupon  communicated  with  the  defen-  ^^^^ 
dants,  telling  them,  no  doubt,  all  the  circumstances,  because  the  Bottkill. 
defendants,  on  the  1st  of  January,  1872,  sent  the  plaintiffs  a 
telegram,  agreeing  to  be  answerable^for  the  skins.  They  also,  on 
the  same  day,  sent  the  plaintiffs  a  covering  letter,  and  it  is  upon 
that  letter  that  the  present  question  arises.  In  that  letter  the 
defendants  refer  to  the  telegram,  and  say,  "  We  have  done  business 
with  Dyson  for  five  years,  and  have  never  known  anything  dis- 
honorable or  dishonest  in  any  of  his  transactions."  The  letter 
then  goes  on, — "  What  you  have  heard  "  (referring,  doubtless,  to 
the  bill  of  sale,)  "  was  done  to  protect  him  from  a  dishonest 
tradesman,  and  will  in  no  way,  we  hope,  be  to  the  injury  of  his 
creditors.  Having  every  confidence  in  him,  he  has  but  to  call 
upon  us  for  a  cheque  and  have  it  with  pleasure  for  any  account 
be  may  have  with  you ;  and  when  to  the  contrary,  we  will  write 
you."  On  the  part  of  the  plaintiffs,  it  has  been  contended  that 
that  letter  amounts  not  only  to  a  guarantee  for  the  first  transaction 
referred  to,  but  to  a  continuing  guarantee  as  to  any  future  transac- 
tions of  the  same  kind,  until  notice  to  the  contrary  should  be  given 
by  the  defendants.  Further  transactions  did  take  place  between 
the  plaintiffs  and  Dyson,  which  resulted  in  a  debt  due  from  the 
latter  of  921.  Is.  lOd. ;  and  that  sum  ,the  plaintiffs  seek  to  recover 
in  this  action,  no  notice  to  put  an  end  to  the  guarantee  having 
been  given.  I  am  of  opinion  that  the  plaintiffs  are  right  in  that 
contention. 

Each  case  must,  no  doubt,  depend  entirely  upon  the  language 
used,  and  the  document  must  be  looked  at  with  reference  to  the 
special  circumstances  under  which  it  is  given.  Now,  what  did  the 
writers  of  that  letter  of  the  1st  of  January  mean,  and  what  would 
the  plaintiffs  naturally  understand^from  it  ?  The  defendants  were 
aware  of  the  state  of  things  between  the  plaintiffs  and  Dyson,  and 
sent  that  letter  in  order  to  remove  the  unfavorable  impression  the 
plaintiffs  had  of  Dyson's  credit  and  stability.  The  letter  does  not 
confine  itself  to  the  transaction  alluded  to  in  the  telegram ;  but  it 
goes  on, — "  Having  every  confidence  in  him,  he  has  but  to  call  upon 
us  for  a  cheque  and  have  it  with  pleasure  for  any  account  he  may 
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1873      have  with  ydu ;  and  when  to  the  contrary  we  will  write  you."  What 
Nottingham  would  any  man  of  business  understand  by  that  ?  The  only  reason- 
HiDE  Co.    ^i^jg  construction  of  the  letter,  as  it  strikes  me,  is  this :  Our  opinion 
BoTTRiLL.    of  Dyson  is  so  high,  that  we  are  ready  to  become  sureties  for  any 
account  for  which  he  may  become  indebted  to  you ;  and,  if  we  see 
reason  to  change  our  mind,  we  will  let  you  know.    That  amounts 
to  a  guarantee,  and  a  continuing  guarantee.    It  was  calculated  to 
induce  the  plaintiffs  to  give  credit  to  a  man  to  whom  they  would 
not  otherwise  have  given  it. 

After  the  agreement  which  has  been  come  to  between  the 
learned  counsel,  it  is  unnecessary  to  pronounce  any  judgment  as  to 
the  fourth  count. 

My  Brother  Grove,  who  had  heard  much  of  the  argument, 
desires  me  to  say  that  he  concurs  in  this  opinion,  though  not 
perhaps  so  strongly  as  I  have  expressed  it. 

Beett,  J.  The  first  rule  is  to  enter  a  nonsuit  or  a  verdict  for 
the  defendants  on  the  second  and  third  counts  of  the  declaration, 
on  the  ground  that  the  defendants  did  not  guarantee  credits 
beyond  that  mentioned  in  the  plaintiffs'  letter  to  Dyson  of  the 
29th  of  December,  1871,  or,  in  other  words,  that  the  judge  was 
bound  to  construe  the  defendants'  letter  of  the  1st  of  January,  1872, 
not  to  be  a  guarantee.  Now,  it  seems  to  me  that  a  contract  of 
guarantee  is  to  be  construed,  like  any  other  written  contract,  with 
reference  to  the  circumstances  under  which  it  is  entered  into.  The 
material  circumstances  in  the  present  case  are  these : — Dyson  had 
been  a  customer  of  the  plaintiffs.  His  credit  was  impeached  in 
their  eyes  by  something  which  had  come  to  their  knowledge ;  and, 
as  there  was  a  probability  of  his  continuing  to  do  business  with 
them,  they  naturally  wished  to  have  an  opinion, — and  something 
more  than  a  mere  opinion, — as  to  his  solvency.  Dyson  having 
bought  a  parcel  of  goods  at  one  of  their  sales,  the  plaintiffs' 
manager  wrote  to  him,  stating  that,  in  consequence  of  reports  they 
had  heard,  they  declined  to  send  him  the  goods  without  an  engage- 
ment on  the  part  of  the  defendants  to  become  responsible  for  their 
value.  The  fact  of  their  requiring  security  for  that  parcel  of  goods 
would  lead  any  man  of  business  to  infer  that  they  would  not  supply 
any  future  goods  without  a  similar  security.    Dyson  accordingly 
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communicates  that  letter  to  the  defendants,  and  the  defendants  at  1873 
once  send  a  telegram,  "  We  agree  to  be  answerable  for  the  skins Nottingha 
and  they  follow  that  up  by  a  covering  letter,  both  telegram  and  ^^^^^ 
letter  having,  as  a  matter  of  business,  reference  to  the  doubtful  Bottrill. 
commercial  character  of  Dyson  in  the  plaintiffs'  estimation,  and 
their  hesitation  to  supply  him  with  goods  upon  his  own  personal 
security  only.  Now,  the  telegram  was  clearly  a  guarantee  only  for 
the  first  parcel  of  goods.  The  letter  relates  to  the  same  subject 
of  discussion.  I  agree  with  my  Brother  Keating,  that  in  the  first 
part,  the  letter  (so  far  as  this  rule  is  concerned)  does  no  more 
than  confirm  the  telegram  ;  but  it  goes  on  to  state  something 
which  the  defendants  were  not  asked  in  terms  to  do.  It  must, 
however,  have  been  present  to  their  minds,  whether  they  would  not 
do  more  than  satisfy  the  plaintiffs  with  respect  to  the  first  parcel 
of  goods.  The  letter  is,  no  doubt,  very  inartificially  expressed; 
but  it  must,  if  possible,  have  some  business  sense  given  to  it.  The 
material  words  are,  "  Having  every  confidence  in  him  [Dyson],  he 
has  but  to  call  upon  us  for  a  cheque  and  have  it  with  pleasure  for 
any  account  he  may  have  with  you."  It  seems  to  me  that  those 
words  necessarily  import  an  engagement  on  the  part  of  the  defen- 
dants to  pay  for  any  goods  supplied  to  Dyson,  in  the  event  of  his 
failing  to  pay  for  them.  If  so,  that  is  in  terms  a  guarantee.  The 
subsequent  words,  "  and  when  to  the  contrary  we  will  write  you," 
seem  to  me  to  confirm  that  interpretation,  and  to  shew  that  it  was 
intended  to  be  a  continuing  guarantee.  No  notice  to  determine 
the  defendants'  responsibility  having  been  given,  I  think  there  is 
no  ground  for  entering  a  nonsuit.  If  men  of  business  will  use 
words  which  are  ambiguous,  and  which  are  reasonably  calculated 
to  induce  others  to  act  upon  them  to  their  detriment,  they  must  be 
held  responsible  for  the  consequences. 

It  is  unnecessary  to  express  any  opinion  upon  the  cross-rule. 

Rule  discharged.  (1) 

Attorneys  for  plaintiffs  :  J.  L.  P.  Eyre  &  Co.,  for  W.  D.  Heath, 
Nottingham. 

Attorneys  for  defendants :   Vizard,  Crowder,  d'  Co.,  for  II.  A. 
Owston,  Leicester. 

(1)  The  rule  was  drawn  up  with  the  sjiccial  reservation  agreed  upon. 
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1873  CUBITT  v.  LADY  CAEOLINE  MAXSE. 

PuUic  Highway,  Creation  of — User  hy  the  FuUic — Indosure  Act^Award 
seiting  out  Public  Eoads. 

An  Act  passed  in  1802  for  inclosing  a  portion  of  Effingham  Common.  In 
1808,  the  commissioner  appointed  to  carry  the  Act  into  execution  made  an  award 
whereby  and  by  the  map  deposited  therewith  a  public  road  40  feet  wide  was 
directed  to  be  made  from  A.  to  B.  This  road  was  accordingly  set  out,  and  was 
duly  fenced  by  the  allottees  of  the  land  adjoining  it ;  but  it  was  never  formed 
and  completed  so  as  to  satisfy  the  requirements  of  ss.  8  and  9  of  the  General 
Inclosure  Act,  41  Greo.  3,  c.  109,  and  to  become  a  highway  repairable  by  the 
parish;  and  there  was  no  evidence  that  it  had  ever  been  used  except  by  the 
owners  or  tenants  of  the  allotments  on  the  side-  of  it,  and  in  two  or  three 
instances  by  other  persons  shortly  after  it  was  so  set  out.  About  the  year  1822, 
S.,  who  was  the  lord  of  the  manor  of  Effingham  East  Court,  and  who  had  pur- 
chased some  allotments  abutting  on  a  portion  of  the  road,  planted  along  the  whole 
length  of  it,  about  9  or  10  feet  from  the  fence  separating  it  from  Eanmore 
Common,  a  row  of  fir-trees,  and  the  rest  of  the  40  feet  was  overgrown  with  briars, 
brambles,  and  furze.  The  plaintiff  in  1852  became  the  owner  of  an  estate  abut- 
ting on  the  other  portion  of  the  road,  and  had  for  more  than  twenty  years  exercised 
repeated  acts  of  ownership  over  the  whole  of  the  40-foot  space,  such  as,  shooting 
over  it,  cutting  down  some  of  the  fir-trees  when  they  wanted  thinning,  and 
repairing  the  fences ;  though  these  it  appeared  had  occasionally  been  repaired  by 
other  persons,  to  prevent  sheep  and  cattle  from  straying  on  to  their  lands  from 
the  adjoining  common.  The  defendant,  in  1869,  purchased  the  estate  which  had 
formerly  belonged  to  S. ;  and  in  1870  she  cut  down  and  converted  several  of  the 
trees  growing  upon  the  40-foot  space  opposite  the  plaintiff's  land ;  and  to  an  action 
against  her  for  this  alleged  trespass  she  pleaded  (amongst  other  pleas)  that  the 
locus  in  quo  was  a  common  and  public  highway  for  all  the  Queen's  subjects,  and 
justified  the  cutting  down  and  removing  the  trees  in  the  exercise  of  such  right 
of  way. 

Neither  in  the  conveyance  to  the  plaintilf,  nor  in  that  to  the  defendant,  nor  in 
the  respective  plans  thereto  annexed,  was  any  mention  made  of  the  40-foot  road. 

The  jury  found  that  the  defendant  did  the  acts  complained  of  in  assertion  of  a 
claim  of  property,  and  not  of  a  right  of  way ;  that  the  40-foot  road  was  never 
taken  to  as  a  public  highway  by  the  public ;  and  that  the  plaintiff  had  had 
twenty  years'  uninterrupted  possession  of  the  locus  in  quo  : — 

Held,  that  the  evidence  did  not  support  the  plea. 

Trespass,  for  breaking  and  entering  the  plaintiff's  land  in  the 
parish  of  Effingham,  and  digging  up  and  taking  away  the  plain- 
tiff's trees  and  shrubs  then  growing  upon  the  land,  and  carrying 
away  the  soil,  and  obstructing  the  plaintiff  in  the  enjoyment  and 
use  of  the  same,  and  destroying  fences,  &c. 
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Second  count,  for  the  conversion  of  tke  plaintiffs  trees,  1873 
shrubs,  &c. 

Pleas,  1.  Not  guilty :  2.  That  the  land  was  not  the  plaintiff's : 
3.  To  the  first  count,  that,  at  the  time  of  the  alleged  trespasses, 
there  was  of  right  and  ought  to  have  been  a  common  and  public 
highway  over  the  said  land  for  all  persons  to  go  and  return  on 
foot  and  with  horses  and  carriages,  at  all  times  of  the  year,  at 
their  free  will  and  pleasure ;  that  the  defendant  had  occasion  to 
use  the  way ;  and  that,  because  the  trees,  &c.,  were  growing  upon 
the  highway  and  obstructing  the  defendant  from  passing  along  the 
same,  she  necessarily  dug  up  the  trees,  for  the  purpose  of  using  the 
highway,  &c. 

Issue,  and  new  assignment  for  trespasses  in  excess  of  the  alleged 
right,  and  for  other  purposes.    Plea,  not  guilty.    Issue  thereon. 

The  cause  was  tried  before  Oockburn,  C.J.,  at  the  last  Spring 
Assizes  at  Kingston.    The  facts  were  as  follows  : — 

In  1802  an  Act  of  Parliament  (42  Geo.  3,  c.  76)  passed  for 
inclosing  that  part  of  Effingham  Upper  Common  which  lay  in  the 
manor  of  Effingham  East  Court.  A  commissioner  was  appointed, 
who  was  to  allot  certain  portions  of  the  lands  to  be  inclosed  to 
persons  who  had  rights  of  common  or  other  rights  therein,  and  to 
set  out  by  his  award  such  roads  as  he  might  deem  expedient  either 
as  private  occupation  roads  or  as  public  highways.  By  his  award, 
which  was  made  in  1808,  and  the  map  accompanying  it,  he  set 
out  as  a  public  highway  a  strip  40  feet  wide,  extending  from  a 
place  called  Pickett's  Hole  Corner  to  another  place  called  Kider'^ 
Corner,  and  directed  that  the  several  allottees  of  the  lands  should 
fence  the  road  from  their  respective  allotments,  and  also  from 
Eanmore  Common,  along  the  side  of  which  the  road  ran.  Fences 
were  put  up  in  pursuance  of  the  award ;  but  the  road  was  never 
metalled  or  completely  formed,  nor  was  it  ever  used  except  in  the 
limited  manner  hereinafter  mentioned.  The  portion  of  this  road 
opposite  the  plaintiff's  land,  called  Stoney  Eock  Farm,  was  the 
land  upon  which  the  alleged  trespasses  were  committed. 

The  plaintiff  claimed  under  a  conveyance  from  one  Tlall,  dated 
in  1852;  the  defendant  under  a  conveyance  from  Colonel  Stringer, 
dated  in  1869 :  l)ut  in  neither  conveyance,  nor  in  the  plans 
annexed  thereto  respectively,  was  there  any  specific  mention  of  or 
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1873       reference  to  the  strip  of  land  in  question.    The  defendant,  how- 

"cubitt"  ever,  insisted  that  it  formed  part  of  the  soil  of  the  manor.  The 

Lady      fir-trees  (which  formed  a  continuous  line  from  one  end  of  the  road 

Caeoltne    to  the  other  at  a  distance  of  nine  or  ten  feet  from  the  fence  adioin- 
Maxse. 

ing  Eanmore  Common,)  were  planted  by  the  father  of  Colonel 
Stringer  in  the  year  1822,  probably  under  an  impression  that  he, 
as  lord  of  the  manor  of  Effingham  East  Court,  was  owner  of  the 
soil,  the  setting  out  of  the  road  never  having  been  followed  up  by 
any  substantial  user  of  it  as  a  public  road ;  but  it  did  not  appear 
that  he  had  done  any  other  act  to  assert  a  claim  of  ownership. 

The  person  from  whom  the  plaintiff  acquired  his  estate  and  the 
father  of  Colonel  Stringer  had  bought  up  all  the  allotments 
abutting  upon  that  part  of  the  road  which  lay  opposite  to  their 
respective  lands,  with  the  exception  of  one,  which  had  been  allotted 
to  the  incumbent  of  the  parish,  but  the  locality  of  which  was  not 
precisely  known.  For  this  allotment,  which  was  called  "  the 
parson's  acre,"  or  '*the  loose  acre,"  the  Stringers  had  paid  the 
clergyman  a  rent  of  30s.  a  year. 

Colonel  Stringer  and  his  tenants,  who  had  occupied  under  him, 
from  1849  to  1870,  a  farm  called  Effingham  Hill  Lodge  Farm, 
which  adjoined  Stoney  Kock  Farm,  stated  that  they  never  knew 
of  the  strip  of  land  in  question  being  used  as  a  public  road. 
Other  witnesses  proved  that  the  road  had  occasionally,  but  at  a 
very  remote  period,  been  used  for  the  purpose  of  carting  farming 
implements  to  Stoney  Kock  Farm,  the  tenant  of  which  had  a  field 
at  the  end  of  the  road  near  Pickett's  Hole  Corner,  and  also  by  a 
baker's  cart  going  from  Dorking  to  a  cottage  called  Bixley's 
Cottage  on  the  Effingham  Eoad,  and  once  (about  fifty  years  ago) 
to  convey  a  waggon-load  of  corn  from  Effingham  to  Dorking, — an 
experiment  which  from  the  way  being  overgrown  with  bushes  and 
brambles  was  found  too  inconvenient  to  be  repeated. 

It  was  also  proved  that  the  fences  which  separated  the  alleged 
road  from  the  adjoining  lands  and  from  Eanmore  Common  had 
been  occasionally  repaired  by  the  plaintiff,  and  also  by  Colonel 
Stringer's  tenants,  and  by  other  persons,  as  they  found  it  neces- 
sary, to  prevent  sheep  or  cattle  from^straying  from  Eanmore  Com- 
mon on  to  their  respective  lands;  that  the  plaintiff  had  shot 
rabbits  on  the  spot  in  question ;  that  Colonel  Stringer  had  likewise 
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done  so  with  his  permission  ;  that  fir-trees  had  been  cut  there  by  1873 
the  plaintiff  for  the  purpose  of  thinning  the  belt ;  and  that,  upon  cubitt 
one  occasion,  when  Colonel  Stringer  had  cut  down  some  trees  ^^^^^ 
opposite  Stoney  Kock  Farm  for  repairing  fences,  he  yielded  to  the  Caroline 
plaintiff's  claim  to  the  trees  when  cut. 

The  defendant,  acting  under  a  belief  (as  was  manifest  from  a 
long  correspondence  which  was  put  in)  that  the  soil  of  the  road 
had  passed  to  her  under  the  conveyance  from  Colonel  Stringer,  cut 
down  about  fifty  of  the  fir-trees  which  were  growing  upon  that  part 
of  it  which  abutted  on  the  plaintiff's  land. 

In  his  summing-up,  the  Lord  Chief  Justice  told  the  jury  that  it 
mattered  not  whether  the  soil  of  the  road  remained  in  the  lord  of 
the  manor  or  was  divested  out  of  him  by  the  Act  of  Parliament 
and  the  award  (1)  ;  that  it  was  clear  that  the  award  did  not  vest  it 
in  the  persons  whose  respective  allotments  abutted  upon  it ;  and, 
therefore,  that  any  right  which  the  plaintiff  might  have  in  it  must 
have  been  acquired  by  twenty  years'  uninterrupted  possession  under 
the  Prescription  Act,  2  &  3  Wm.  4,  c.  71, — the  word  possession  " 
being  understood  to  mean  such  a  possession  as  the  thing  is 
susceptible  of. 

After  adverting  to  the  evidence  as  to  the  user  of  the  way  in 
question,  his  Lordship  said :  "  I  shall  hold  for  the  purposes  of  to- 
day that  it  did  not  become  a  public  highway,  and  that  therefore 
Lady  Caroline  Maxse,  as  one  of  the  public,  was  not  entitled  to 
use  it.  But  then  there  will  still  be  another  question  as  to  the 
alleged  right  of  way,  upon  which  I  must  ask  your  decision. 
Assuming  this  to  be  a  public  highway,  did  Lady  Caroline  Maxse 
cut  down  these  trees  in  the  assertion  of  any  right  of  way,  or 
did  she  cut  them  down  in  the  assertion  of  a  claim  of  property  ? 
Because  I  am  of  opinion, — though  I  will  reserve  that  point  if  it  is 
desired, — that,  if  she  cut  down  these  trees  in  the  assertion  of  a 
claim  of  property,  she  cannot  afterwards  set  up  as  a  defence  that 
she  did  it  for  the  purpose  of  asserting  a  right  of  way.  Now,  was  it 
in  assertion  of  a  right  of  way  ?  If  Lady  Caroline  IMaxse  had 
cut  down  her  own  trees  as  well  as  the  trees  of  Mr.  Cubitt,  the 
inference  might  very  fairly  have  been  drawn  that  she  cut  them 

(1)  As  to  how  far  the  lord's  rights  Inclosiirc  Act,  see  Sowerhy  v.  Smif/i^ 
are  affected  by  au  award  uuder  an     ante,  p.  514,  and  the  cases  there  cited. 
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1873  down  for  the  purpose  of  restoring  the  ancient  way  and  giving  the 
QuBiTT  public  the  benefit  of  it ;  but  she  stayed  her  hand  when  she  got  to 
Lady  ^^^^^^'^  ^snid.    Moreover,  those  trees  had  been 

Caeoline  growing  there  for  full  half  a  century ;  and  I  cannot  help  thinking 
that,  if  it  had  been  thought  desirable  to  go  along  that  way,  there 
would  have  been  still  room  enough  in  the  remainder  of  the  40  feet 
for  the  exercise  of  any  such  right  of  way  as  would  be  necessary. 
But,  without  dwelling  on  this  part  of  the  case,  the  whole  tenor  of 
the  correspondence  seems  to  me  to  point  to  this,  that  it  was  a  right 
of  property  that  Lady  Caroline  Maxse  was  asserting,  and  not  the 
question  of  the  road,  although  that  is  taken  up  afterwards." 

His  Lordship  then  left  the  following  questions  to  the  jury, — 
1.  Had  Mr.  Cubitt  and  his  predecessors  in  title  possession  of  the 
strip  in  question  for  twenty  years  prior  to  the  alleged  trespass  of 
cutting  down  the  fir-trees  by  the  defendant,  taking  the  term 
"  possession  "  in  the  acceptation  and  according  to  the  signification 
already  intimated  ?  If  not,  had  Mr.  Cubitt  possession  of  it  at  the 
time  of  such  alleged  trespass,  taking  the  term  possession  "  in  the 
same  acceptation.  2.  Was  the  40-foot  road  laid  out  under  the 
award  ever  taken  to  as  a  highway  by  the  public  ?  3.  Were  the 
trees  cut  down  by  the  defendant  for  the  purpose  of  using  the  high- 
way as  alleged  in  the  third  plea,  or  in  assertion  of  a  right  of 
property  ? 

The  jury  answered, — We  are  unanimously  of  opinion  that  Mr. 
Cubitt  was  in  possession  of  the  strip  in  question  for  twenty  years 
prior  to  the  alleged  trespass  of  cutting  down  the  fir-trees  by  the 
defendant.  We  are  also  agreed  that  Mr.  Cubitt  had  possession  of 
it  at  the  time  of  such  alleged  trespass.  We  are  also  agreed  that 
.  the  40-foot  road  was  never  taken  to  as  a  public  highway ;  and  we 
also  believe  that  the  fir-trees  were  cut  down  in  assertion  of  a  right 
of  property,  and  not  in  assertion  of  a  right  of  way. 

His  Lordship  thereupon  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  40s.,  certifying  for  costs,  &c. ;  reserving  leave  to  the 
defendant  to  move  on  any  ground  of  law  not  inconsistent  with  the 
facts  or  findings  of  the  jury. 

Montagu  Chamhers,  Q.C.,  in  Easter  Term  last  obtained  a  rule  to 
enter  a  verdict  for  the  defendant  on  the  third  plea,  on  the  ground 
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that,  the  locus  in  quo  having  been  set  out  as  a  highway  by  the  in-  1873 
closure  commissioner,  the  public  could  not  be  ousted  of  their  rights  ciJ^^^^T" 

bv  non-user.  ^  ^• 

Lady 

Caroline 

June  20.  /.  Brown,  Q.C.,  and  Lumley  Smith,  shewed  cause. 
The  direction  of  the  learned  judge  as  to  the  third  plea  was  clearly 
right.  Notwithstanding  the  award,  the  road  never  having  been 
completely  formed  or  adopted  as  a  road  by  the  public,  the  jury 
were  warranted  in  presuming  that,  if  it  had  ever  been  a  public 
highway,  it  had  been  legally  stopped  up.  The  commissioner  set 
out  the  40-foot  road  for  the  benefit  of  the  public.  If  the  public 
did  not  choose  to  avail  themselves  of  it,  they  may  be  assumed  to 
have  abandoned  it.  A  man  cannot  have  an  estate  put  upon 
him  against  his  will :  Townson  v.  Tichell  (1) ;  Doe  d.  Chidgey  v. 
Harris.  (2) 

[Keating,  J.  A  man  cannot,  by  a  mere  dedication  of  a  way  to 
the  public,  charge  the  public  with  the  repair  of  it.  But  the  diffi- 
culty here  is  as  to  who  has  power,  where  a  road  has  been  laid  out 
by  a  competent  authority,  to  disclaim  on  behalf  of  the  public. 

Geove,  J.    I  think  it  has  been  held  that  a  dedication  once  made 
cannot  be  revoked. 

By  the  General  Inclosure  Act,  41  Geo.  3,  c.  109,  s.  8,  the  com- 
missioners, before  proceeding  to  make  any  allotments,  are  to  set 
out  and  appoint  the  public  carriage  roads  and  highways  over  the 
lands  intended  to  be  allotted  and  inclosed,  and  to  ascertain  the 
same  by  marks  and  bounds,  and  to  prepare  a  map  in  which  such 
"  intended  roads  "  shall  be  accurately  laid  down  and  described,  and 
to  cause  the  same,  being  signed  by  the  commissioners,  to  be  de- 
posited with  their  clerk,  for  the  inspection  of  all  persons  concerned ; 
and,  as  soon  as  may  be  after  such  carriage  roads  shall  have  been  so 
set  out  and  such  map  so  deposited,  the  commissioners  are  to  give 
notice  in  some  newspaper  to  be  named,  &c.,  and  also  by  affixing  the 
same  upon  the  church  door  of  the  parish  in  which  any  of  the 
lands  so  to  be  inclosed  shall  lie,  of  their  having  set  out  such  roads 
and  deposited  such  map,  and  also~of  the  general  lines  of  such 
intended  carriage  roads,  and  to  appoint  a  meeting  at  which  it 
should  and  might  be  lawful  for  any  person  who  miglit  be  injured 

(1)  3  B.  &  Aid.  31.  (2)  IG  M.  &  W.  517. 
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or  aggrieved  by  the  setting  out  of  such  roads  to  attend ;  and  then 
'  the  commissioners  are  finally  to  direct  how  such  carriage  roads 
shall  be  set  out,  &c.  Then  s.  9  contains  provisions  for  fencing  and 
completing  the  formation  of  the  roads  when  set  out.  There  was 
no  evidence  here  that  any  notice  was  given  or  any  meeting  held. 

[Keating,  J.  The  award  and  map  being  produced  from  the 
proper  custody,  must  we  not  presume  that  all  the  requisite  pre- 
liminary steps  were  duly  taken  ?  Besides,  the  plaintiff's  prede- 
cessor took  an  allotment  under  the  award.] 

All  necessary  preliminaries  must  be  proved  before  a  liability 
to  repair  the  road  can  be  cast  upon  the  parish :  Bex  v.  Hasling- 
field  (1) ;  Bex  v.  Hatfield.  (2) 

[Keating,  J.  That  is  not  the  question  here.  You  are  seeking 
to  make  the  defendant  a  trespasser.] 

No  doubt,  a  road  dedicated  to  and  used  by  the  public  may  be  a 
highway,  although  the  requirements  of  5  &  6  Wm.  4,  c.  50,  s.  23, 
have  not  been  complied  with  so  as  to  make  it  repairable  by  the 
parish :  Boberts  v.  Sunt  (3),  cited  in  the  notes  to  Dovaston  v. 
Payne.  (4)  The  defendant  being  shewn  to  have  committed  the 
alleged  trespass,  not  in  assertion  of  a  right  of  way,  but  in  assertion 
of  a  claim  of  property,  the  plaintiff  was  entitled  to  recover  upon 
the  issue  on  the  new  assignment :  Dimes  v.  Petley  (5) ;  Bateman 
V.  Bluch.  (6)  There  was  abundant  evidence  that  the  defendant 
might  have  used  the  way  without  cutting  down  the  trees.  ISTo 
case  is  to  be  found  where  a  road  has  been  held  to  be  a  public 
highway  without  evidence  of  substantial  user  by  the  public. 

Biron  {Montagu  Chambers,  with  him),  in  support  of  the 

rule.  The  award  having  been  received  without  objection,  it  must 
be  presumed  that  all  the  necessary  steps  were  taken  by  the  com- 
missioner to  make  it  a  valid  award  under  the  Act  of  Parliament. 
The  question  is  not  whether  the  road  set  out  was  one  which  the 
parish  was  bound  to  repair,  but  whether  by  force  of  the  award  and 
what  was  done  under  the  award  this  40-foot  road  was  not  ipso 
facto  a  common  and  public  highway.  In  the  case  of  a  dedication 
by  a  private  owner,  it  may  be  that  user  by  the  public  is  essential 


(1)  2  M.  &  S.  558. 

(2)  4  A.  &  E.  156. 

(3)  15  Q.  B.  17. 


(4)  2  Sm.  L.  C.  6tli  ed.  p.  148. 

(5)  15  Q.  B.  276. 

(6)  18  Q.  B.  870 ;  21 L.  J.  (Q.B.)  406. 
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to  the  constituting  a  road  a  highway ;  but  this  was  a  statutory- 
highway,  which  needs  no  evidence  of  user  or  adoption  by  the 
public.  At  the  time  the  award  was  made  there  were  several  per- 
sons who  were  interested  in  the  setting  out  of  this  road ;  and  the 
slight  evidence  of  user  of  it  by  the  public  may  be  accounted  for 
by  the  fact  that  all  the  adjoining  allotments  had  got  into  the  pos- 
session of  Mr.  Stringer  and  the  plaintiff's  predecessor,  to  whom  a 
public  road  in  that  direction  was  unimportant.  (1)  In  the  notes  to 
Bovaston  v.  Payne  (2),  it  is  said:  "  The  sort  of  dedication  which 
shall  suffice  to  entitle  the  public  to  a  road  is  different  from  that 
which  must  take  place  in  order  to  burthen  the  parish  with  the  duty 
of  repairing  it:  See  Bex  v.  Leake  (3),  Bex  v.  Ciimberworih  (4), 
Bex  V.  Wright  (5),  Bex  v.  Mellor  (6),  Grand  Surrey  Canal  Com- 
pany V.  Hall  (7)  :  and  accordingly,  in  Boberts  v.  Hunt  (8),  it  was 
held-  that  a  road  dedicated  to  and  used  by  the  public  was  still  a 
public  highway,  although  the  requirements  of  the  23rd  section  of 
the  statute  (5  &  6  Wm.  4,  c.  50)  had  not  been  complied  with  so  as 
to  make  it  repairable  by  the  parish." 

[Keating,  J.  Do  you  find  any  case  of  a  public  highway,  before 
the  General  Highway  Act,  which  nobody  was  bound  to  repair  ?] 

In  all  parts  of  the  country  there  are  green  lanes  which  nobody  is 
bound  to  repair.  Where  the  legislature  have  wished  to  guard  against 
new  roads  becoming  public  roads  until  they  are  completely  finished 
and  fit  to  be  travelled  upon,  they  have  known  how  to  express  such  an 
intention  :  see  Bex  y.  Justices  of  Yorkshire.  (9)  In  Bex  v.  Lyon  (10), 
it  was  held  that,  when  a  way  has  been  recognised  as  public  in 
an  Act  of  Parliament  for  making  streets,  squares,  e^c,  it  is  not 
necessary  that  it  should  be  adopted  by  the  parish  to  make  it  a 
public  way.      The  Act  of  Parliament,"  said  Bayley,  B.,  "  makes 
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(1)  The  road  was  set  out  in  anticipa- 
tion of  the  probable  inclosure  of  Ean- 
more  Common ;  in  which  case  it  would 
have  formed  a  direct  line  of  communi- 
cation to  the  village  of  Effingham.  And 
the  non-user  of  it  may  be  accounted  for 
by  the  fact  that  it  was  found  more  con- 
venient to  travel  nlong  the  edge  of 
Ranmore  Common  than  along  a  rough 
and  imperfectly  formed  highway. 

Vol.  Vlir. 


(2)  2  Sm.  L.  C.  Gth  cd. 

(3)  5  B.  &  Ad.  409. 

(4)  3  B.  &  Ad.  108. 

(5)  3  B.  ife  Ad.  683. 
(0)  1  B.  &  Ad.  32. 

(7)  1  M.  &  G.  392. 

(8)  15  Q.  B.  17. 

(9)  5  B.  &^  Ad.  1003. 
(10)  5  D.     K.  197. 
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1873  this  a  public  road,  and  therefore  the  adoption  by  the  parish,  to 
QuBiTT     make  it  a  public  road,  is  not  wanted." 

Lady  [Gkove,  J.  In  Com.  Dig.  Chimin  (A.  4.),  it  is  said  that,  if  a  high- 
Oarolinb  way  wants  repair,  the  parish  of  common  right  ought  to  repair  it."] 
Turner  v.  Bingwood  Highway  Board  (1)  is  a  distinct  authority 
to  shew  that,  where  a  public  road  has  been  once  set  out  under 
an  Inclosure  Act,  it  becomes  eo  instanti  a  public  highway :  and  no 
case  is  to  be  found  where  a  highway  set  out  under  the  autho- 
rity of  an  Act  of  Parliament  has  ever  ceased  to  be  a  highway.  In 
Dawes  v.  Hawkins  (2)  Byles,  J.,  treats  it  as  an  established  maxim 
that  "  once  a  highway  always  a  highway "  for,"  he  says,  "  the 
public  cannot  release  their  rights ;  and  there  is  no  extinctive  pre- 
sumption or  prescription.  The  only  methods  of  legally  stopping 
a  highway  are,  either  by  the  old  writ  of  ad  quod  damnum  or  by 
proceedings  before  magistrates  under  the  statute." 

Keating,  J.  This  case  has  been  extremely  well  argued  on  both 
sides  ;  but,  after  all  the  research  of  the  learned  counsel,  they  have 
been  compelled  to  admit  that  there  is  a  complete  dearth  of 
authority  upon  the  point  w^hich  we  are  called  upon  to  decide. 
The  rule  is,  to  enter  a  verdict  for  the  defendant  upon  the  third 
plea.  Now,  that  plea,  which  is  pleaded  to  a  count  which  charges 
the  defendant  with  breaking  and  entering  the  plaintiff's  land,  and 
digging  up  and  taking  away  trees  and  shrubs,  is,  that  the  locus  in 
quo  was  a  common  and  public  highway,  and  that  the  defendant,  in 
the  assertion  of  her  right  as  one  of  the  public  to  use  the  way,  dug 
up  and  removed  the  trees,  &c.,  which  obstructed  it.  The  Lord 
Chief  Justice,  at  the  trial,  put  certain  questions  to  the  jury,  one  of 
which  was  whether  the  road  (which  had  been  set  out  by  a  commis- 
sioner under  an  Inclosure  Act)  was  ever  taken  to  by  the  public ; 
and  another,  whether  the  trees,  &c.,  were  cut  down  by  the  defen- 
dant for  the  purpose  of  using  the  way  as  alleged,  or  in  assertion  of 
a  right  of  property ;  and  the  third  was,  whether  the  plaintiff  had 
had  twenty  years'  possession  of  the  locus  in  quo.  Upon  the  answers 
given  by  the  jury  to  these  questions,  the  Lord  Chief  Justice  directed 
a  verdict  to  be  entered  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  upon  any  ground  of  law  not  inconsistent  with 
the  facts  or  findings  of  the  jury. 

(1)  Law  Eep.  9  Eq.  418.       (2)  8  C.  B.  (N.S.)  848,  at  p.  858  ;  29  L.  J.  (CP.)  343. 
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I  am  of  opinion  that  the  rule  to  enter  a  verdict  for  the  defendant  1873 
must  be  discharged.  The  defendant,  having,  to  justify  her  acts,  Cubitt 
pleaded  the  existence  of  a  common  and  public  highway,  was  bound  l^dy 
to  prove  that  the  locus  in  quo  was  a  common  highway.  User  by  Caroline 
the  public  was  expressly  negatived  by  the  finding  of  the  jury.  At 
all  events,  no  user  by  the  public  was  proved.  If  there  was  no  user 
to  sustain  the  plea,  the  defendant  was  driven  to  establish  the  exis- 
tence of  a  common  highway  by  virtue  of  the  Act  of  Parliament. 
That  was  an  Act  passed  in  1802,  for  inclosing  that  part  of  Effing- 
ham Upper  Common  which  lay  in  the  manor  of  Effingham  East 
Court.  It  appears  that  a  commissioner  was  appointed  under  the 
Act,  who,  by  his  award  made  in  1808,  and  a  map  accompanying  it, 
set  out  a  road  of  the  width  of  40  feet  from  a  place  called 
Pickett's  Hole  Corner,  to  a  place  called  Eider's  Corner,  including 
the  locus  in  quo :  and,  if  the  mere  act  of  the  commissioner  in  so 
setting  it  out  by  his  award  did  constitute  that  road  a  public  high- 
way, the  defendant  would  have  made  out  her  third  plea.  But  it  ap- 
pears to  me  that  that  alone  does  not  constitute  a  highway  within  the 
meaning  of  the  local  Act,  read  by  the  light  of  the  General  In- 
closure  Act,  41  Geo.  3,  c.  109.  The  commissioner  is  to  ascertain 
and  set  out  the  line  of  the  intended  roads  under  the  local  Act,  and, 
that  being  done,  a  surveyor  is  to  be  appointed,  who  is  to  form  and 
complete  the  road.  Until  that  has  been  done,  no  liability  to  repair 
the  road  is  cast  upon  the  parish.  The  object  of  the  general  Act 
was  that  the  roads  set  out  should  not  be  highways  repairable  by 
the  parish  until  they  had  been  formed  and  completed  under  the 
direction  of  the  surveyor.  Assuming  that  to  be  so,  it  is  said  that 
it  may  still  have  been  the  intention  of  the  legislature  that  a  road 
so  set  out  should  be  a  highway,  though  the  parish  might  be  under 
no  liability  to  repair  it.  I  do  not  assent  to  that  argument.  I  take 
the  intention  of  the  legislature  to  have  been,  that  the  moment  a 
way  was  ascertained  to  be  a^  highway,  it  became  repairable  by  the 
parish  as  at  common  law  :  and,  when  the  Act  of  Parliament  says 
that  the  road  shall  not  be  repairable  by  the  parish  until  certain 
preliminaries  are  gone  through,  it  appears  to  me  that  it  was  not 
intended  that  it  should  be  a  highway  until  all  thcs(^  wore  done. 
There  being,  then,  no  ground  for  the  claim  of  a  highway  by  user 
amounting  to  a  dedication  to  the  public,  and,  in  the  view  1  take  as 
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1873  to  the  construction  of  tlie  Act,  no  intention  on  the  part  of  the 
CuBiTT  legislature  that  the  road  set  out  should  become  a  public  highway 
-^Jj^Y      until  it  was  completely  formed,  in  accordance  with  ss.  8  and  9  of 

Caroline    the  41  Geo.  3,  c.  109,  I  thint  this  rule  should  be  discharged. 

Maxsb. 

Bkett,  J.  The  substantial  question  raised  at  the  trial  and  upon 
the  motion  was,  whether  the  Lord  Chief  Justice  was  not  bound  to 
direct  the  jury  that  the  plea  was  proved,  that  is,  that  the  40-foot 
road  set  out  under  the  award  of  the  commissioner  was  a  common 
and  public  highway.  The  facts  are  these : — In  1802  an  Act  was 
passed  for  inclosing  a  certain  portion  of  Effingham  Common  ;  and 
it  must  be  presumed  that  everything  was  done  to  entitle  the  com- 
missioner to  make  an  award.  He  did  make  an  award  in  1808,  and 
by  that  award  and  the  accompanying  map  he  set  out  a  road  which 
was  to  be  a  highway,  and  which  was  properly  set  out  by  metes  and 
bounds  on  the  land,  and  fenced.  But  there  was  no  evidence  that 
anything  more  was  done  to  the  road, — no  evidence  that  it  was  ever 
completed  or  even  formed  more  than  by  setting  it  out  by  metes 
and  bounds,  and  fencing  it.  Then  there  was  abundant  upon  the 
evidence  to  justify  the  finding  of  the  jury  that  the  road  was  never 
taken  to  as  a  public  highway.  Upon  that  state  of  facts,  the  ques- 
tion is  whether  the  Lord  Chief  Justice  was  bound  to  hold  as  matter 
of  law  that  the  road  in  question  was  a  public  highway.  According 
to  the  authorities  collected  in  the  notes  to  Dovaston  y.  Payne  (1), 
it  seems  that  there  are  two  ways  by  which  a  highway  may  be 
created.  One  is  by  dedication.  Except,"  it  is  said,  "  where  this 
is  done  by  the  express  enactment  of  the  legislature,  it  derives  its 
existence  from  a  dedication  to  the  public  by  the  owner  of  the  land 
over  which  the  highway  extends  of  a  right  of  passage  over  it ;  and 
this  dedication,  though  it  be  not  made  in  express  terms,  as  it 
indeed  seldom  is,  may  and  will  be  presumed  from  an  uninterrupted 
use  by  the  public  of  the  right  of  way  claimed."  That  a  mere 
dedication  by  the  owner  of  the  soil  will  not  create  a  highway  is 
clear.  Blackburn,  J.,  in  delivering  the  judgment  of  the  Court  of 
Queen's  Bench  in  Fisher  v.  Prowse  (2),  says :  It  is  of  course  not 
obligatory  on  the  owner  of  land  to  dedicate  the  use  of  it  as  a  high- 

(1)  2  Sm.  L.  C.  C.  6th  ed.  at  p.  140. 
(2)  2  B.  &  S.  770,  at  p.  780;  31  L.  J.  (Q.B.)  212. 
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way  to  the  public.  It  is  equally  clear  that  it  is  not  compulsory  1873 
on  the  public  to  accept  the  use  of  a  way  when  offered  to  them."  cubitt 
Acceptance  by  the  public  is  ordinarily  proved  by  user  by  the  j^^^^^ 
public  ;  and  user  by  the  public  is  also  evidence  of  dedication  by  Ca^koline 
the  owner.  Both  dedication  by  the  owner  and  user  by  the  public 
must  concur  to  create  a  road  otherwise  than  by  statute.  The  other 
way  in  which  a  road  may  be  created,  is  by  statute.  In  the  notes  in 
2  Smith's  Leading  Cases,  6th  ed.  at  p.  144,  it  is  said  :  "  It  has  been 
already  remarked  that  a  highway  is  sometimes  created  by  Act  of 
Parliament  passed  for  that  purpose.  The  provisions  of  such  an 
Act  must  be  strictly  followed,  or  the  creation  will  not  take  place." 
That  seems  to  me  to  shew  that,  in  order  to  prove  a  public  way 
created  by  Act  of  Parliament,  it  is  necessary  to  shew  that  the 
provisions  of  the  Act  have  been  strictly  followed.  The  cases  cited 
in  su'pport  of  the  proposition  are.  Rex  v.  Cumherworth  (1)  and  Bex 
V.  Edge  Lane.  (2)  In  those  cases  the  Act  of  Parliament  autho- 
rized the  making  of  a  road,  in  the  one  from  A.  to  C,  in  the  other 
from  A.  to  B.  with  a  branch  road  to  C,  and  it  was  held  that  the 
road  did  not  become  a  highway  repairable  by  the  parish  until  the 
entire  road  and  branch  were  completely  formed.  In  the  last- 
mentioned  case  the  Court  relied  very  much  on  the  remarks  made 
by  Lord  Eldon  in  Blakemore  v.  Glamorganshire  Canal  Naviga- 
tion. (3)  "  When,"  says  that  learned  judge,  "  I  look  upon  these 
Acts  of  Parliament,  I  regard  them  all  in  the  light  of  contracts 
made  by  the  legislature  oq  behalf  of  every  person  interested  in 
anything  to  be  done  under  them ;  and  I  have  no  hesitation  in 
asserting  that,  unless  that  principle  is  applied  in  construing 
statutes  of  this  description,  they  become  instruments  of  greater 
oppression  than  anything  in  the  whole  system  of  administration 
under  our  constitution/'  The  persons  here  interested  are  the  local 
public,  whose  interest  it  is  that  the  road  should  bo  completed 
strictly  in  accordance  with  the  Act  of  Parliament  before  it  is  put 
upon  them  as  a  highway.  Applying  that  here,  the  commissioner, 
acting  under  the  local  Act  and  the  general  Act,  was  bound  to 
carry  out  the  enactments  in  s.  8  of  the  General  Inclosure  Act  before 
the  roa^i  could  become  a  public  highway,  or  any  liability  could  be 

(I)  3  B.  &  Ad.  108;  4  Ad.  &  E.  781.  {'2)  i  Ad.  k  K.  T23. 

(3)  1  My.  &  1\.  Ki'J. 
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1&73  cast  upon  the  parish  to  repair  it.  That  is  all  that  it  is  necessary  for 
OuBiTT  us  to  decide  here.  The  language  of  s.  9  would  seem  to  confirm  this 
Iady  view  ;  for,  it  treats  the  road  as  set  out  and  mapped  as  an  inteuded 
Caroline  road.  Where,  therefore,  the  intended  road  has  never  been  taken 
to  by  the  public,  before  it  can  be  considered  as  a  common  and 
public  highway  it  must  have  been  completely  formed  in  the 
manner  prescribed  by  the  Act.  It  may  be  that,  if  the  public  take 
to  a  road  before  it  is  completed,  they  cannot  afterwards  on  account 
of  its  incompleteness  say  it  is  not  a  highway.  That  might  give 
rise  to  a  very  different  question,  but  one  which  does  not  arise  here. 
Let  us  see  if  the  cases  cited  by  Mr.  Biron  are  inconsistent  with 
this  view.  The  case  he  mainly  relied  on  was  Turner  v.  Bingwood 
Highway  Board.  (1)  But,  looking  at  the  facts  of  that  case,  it  will 
be  found  not  to  be  opposed  to  our  present  decision.  It  was 
admitted  that  there  was  at  one  time  a  created  road ;  and  there 
was  nothing  inconsistent  with  the  supposition  that  the  road  had 
been  completely  formed ;  and  there  had  been  a  user  by  the  public  : 
but  it  was  contended  that,  inasmuch  as  only  a  portion  of  the  width 
of  the  road  had  been  metalled,  the  residue  on  either  side  being 
covered  with  heath  and  furze,  the  rights  of  the  public  were  limited 
to  the  via  trita,  and  might  be  considered  as' waived  or  extinguished 
as  to  the  remaining  portion  by  non-user.  But  Vice-Chancellor 
James,  referring  to  the  case  of  Reg.  v.  United  Kingdom  Mectrie 
Telegraph  Co.  (2),  said  that,  whatever  were  the  rights  of  the  public 
over  the  way  in  1811,  when  it  was  first  set  out,  those  were  the 
rights  of  the  public  in  1868,  when  the  acts  complained  of  were 
done.  The  fact  which  makes  that  case  applicable  here  is,  that  the 
road,  such  as  it  was,  had  been  once  completed  and  used ;  and  the 
dictum  of  Byles,  J.,  in  Dawes  v.  Hawkins  (3)  might  well  apply  to 
such  a  case.  With  respect  to  the  case  of  Bex  v.  Li/on  (4),  the  road 
there  had  been  recognised  as  public  in  an  Act  of  Parliament,  and 
had  always  been  used  as  a  public  way.  My  decision  is  based  upon 
this,  that  the  alleged  road  was  merely  a  road  set  out  by  the  com- 
missioner under  the  local  Inclosure  Act,  but  not  completely  formed, 
and  not  used  by  the  public,  and  therefore,  according  to  the  cases 


(1)  Law  Kep.  9  Eq.  418.  (3)  8  C.  B.  (N.S.)  848 ;  29  L.  J. 

(2)  31  L.  J.  (M.C.)  166.  (CP.)  343. 

(4)  5  D.  &  K.  497. 
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cited  in  the  notes  to  Dovaston  v.  Payne  (1),  never  became  a  public 
highway.  The  defendant,  therefore,  having  failed  to  prove  a  com- 
pliance with  the  provisions  of  the  General  Inclosure  Act,  has  failed 
to  prove  her  third  plea. 

Grove,  J.  I  am  of  the  same  opinion.  It  is  contended  on  the 
part  of  the  defendant,  as  matter  of  law,  that  the  setting  out  by 
the  commissioner  on  a  map  or  plan  annexed  to  his  award  of  a  road, 
and  the  staking  out  of  the  line  of  such  intended  road  upon  the 
land,  without  any  other  act  done  or  any  evidence  of  user  by  the 
public,  makes  it  at  once  and  for  all  time  a  public  highway,  even 
though  it  were  not  traversable  at  all.  That  proposition  would  re- 
quire very  strong  words  in  an  Act  of  Parliament  to  sustain  it.  If 
the  special  Act  and  the  award  are  to  be  considered  as  a  bargain 
with  the  public,  it  seems  singular  that  the  public  should  be  bound 
where  the  persons  with  whom  they  are  supposed  to  contract  have 
not  complied  with  the  conditions  of  the  bargain  on  their  part,  and 
so  the  public  do  not  get  the  thing  they  contracted  for.    The  word 

roads  "  in  s.  9  of  the  General  Inclosure  Act  cannot  mean  any- 
thing different  from  the  "  intended  roads  "  mentioned  in  s.  8,  which 
are  to  be  "  formed,  completed,  and  repaired  "  before  the  parish  can 
be  compelled  to  take  to  them.  Mr.  Biron  was  driven  to  contend 
that  there  might  be  a  highway  before  the  statute  which  was  not 
repairable  by  the  parish :  but  Com.  Dig.  Chimin  (A.  4)  shews  that 
once  a  highway  it  is  always  repairable  by  the  parish.  Tliis  view  is 
very  much  supported  by  the  case  of  Rex  v.  Sheffield  (2),  which 
decides  that,  if  the  inhabitants  of  a  township  bound  by  prescrip- 
tion to  repair  the  roads  within  the  township  be  expressly  exempted 
by  the  provisions  of  a  road  Act  from  the  charge  of  repairing  new 
roads  to  be  made  within  the  township,  that  charge  must  neces- 
sarily fall  upon  the  rest  of  the  parish.  Ashhurst,  J.,  delivering 
the  judgment  of  the  Court,  says :  "  It  is  an  incontrovertible  posi- 
tion, that,  by  the  general  la-w  of  the  land,  the  parish  at  large  is 
prima  facie  bound  to  repair  all  highways  lying  within  it,  unless  by 
prescription  they  can  throw  the  onus  on  particular  persons  by  rea- 
son of  their  tenure  ;  but,  when  that  is  the  case,  it  is  by  way  of 
exception  to  the  general  rule."    That  establishes  to  niy  n\ind  that, 
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1873  provided  a  highway  be  made  or  declared  so  by  statute,  the  parish 
CuBiTT     is  bound  to  repair  it,  if  there  be  no  other  provision  in  the  Act  for 

Lady  repair.   By  s.  8  of  the  General  Inclosure  Act,  41  Geo.  3,  c.  109, 

Caeoline  provision  is  made  for  setting  out  and  appointing  public  roads  and 
ascertaining  the  same  by  metes  and  bounds,  and  for  laying  down 
and  describing  them  in  a  map  to  be  signed  by  the  commissioner, 
and  for  the  publication  of  notice  of  such  roads  having  been  set 
out,  and  of  the  general  lines  of  such  intended  roads,  and  for 
appointing  a  meeting  at  which  any  person  injured  or  aggrieved  may 
object  to  the  setting  out  of  such  roads :  and  then  by  s.  9  the  com- 
missioner is  to  appoint  a  surveyor  "for  the  first  forming  and  com- 
pleting such  parts  of  the  said  roads  as  shall  be  newly  made,  and 
for  putting  into  complete  repair  such  parts  of  the  same  as  have 
been  previously  made ;"  and  it  goes  on  to  provide  that,  "  in  case 
such  surveyor  shall  neglect  to  complete  and  repair  such  roads 
respectively  within  the  space  of  two  years  after  such  award,  he 
shall  forfeit  the  sum  of  201.,  and  the  inhabitants  at  large  of  the 
parish,  township,  or  place  wherein  such  roads  shall  be  respectively 
situate  be  in  no  wise  charged  or  chargeable  towards  forming  or 
repairing  the  said  roads  respectively  till  such  time  as  the  same 
shall  by  the  justices  in  quarter  sessions  be  declared  to  be  fully  and 
sufficiently  formed,  completed,  and  repaired."  Then,  and  not  until 
then,  the  bargain  with  the  public  is  completed,  and  the  road  be- 
comes a  highway.  To  say  that  the  performance  of  some  only  of 
the  essential  preliminaries  to  the  making  it  a  highway,  even  though 
it  be  not  in  a  fit  state  to  be  used  by  the  public,  and  is  not  in  fact 
used  by  the  public,  is  sufficient  to  cast  the  burthen  of  its  repair 
upon  the  parish,  is  not,  as  it  seems  to  me,  warranted  by  the  lan- 
guage of  the  Act.  Therefore,  I  think  the  foundation  of  the 
defendant's  third  plea  in  this  case  fails,  and  I  agree  with  the  rest 
of  the  Court  that  the  rule  must  be  discharged. 

Bule  discharged. 

Attorney  for  plaintiff :  Hopgood. 

Attorneys  for  defendant :  Fladgate,  Clarice,  &  Go, 
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BANKRUPTCY  ACT,  1869,  s.  6       -        -  672 

See  Declaration  op  Insolvency. 
 ss.  10,  59,  71,  72,  80,  87         -  Ex.  Ch.  533 

See  Bankruptcy  Jurisdiction. 
 s.  126      -        -        -        -        -  406 

See  Disqualification  op  Town  Coun- 
cillor. 

BANKRUPTCY  JURISDICTION— Oom7i%  Court- 
Adjudication — Execution  against  Goods  of  BanHt- 
Tupt  Trader— Bankruptcy  Act,  1869  r32  &  33  Vict, 
e.  71),  ss.  10,  59,  71,  72,  80,  87.]  The  59th  section 
of  the  Bankruptcy  Act,  1869,  provides  that  if  the 
person  sought  to  be  adjudged  a  bankrupt  reside  or 
carry  on  business  within  the  London  Bankruptcy 
District  "  the  Court "  shall  mean,  for  the  purposes 
of  the  Act,  the  Court  of  Bankruptcy  in  London ;  but 


BANKRUPTCY  JXTRISmCTlOt— continued. 
that  if  the  person  sought  to  be  adjudged  a  bank- 
rupt do  not  reside  or  carry  on  business  within  the 
London  Bankruptcy  District  "the  Court"  shall 
mean  the  county  court  of  the  district  within 
which  he  resides  or  carries  on  business. — A  bank- 
ruptcy petition  in  the  form  required  by  the  bank- 
ruptcy rules  containing,  among  other  necessary 
allegations,  a  statement  that  the  debtor  did  not 
reside  or  carry  on  business  in  the  London  Dis- 
trict, was  presented  to  the  county  court  of  the 
district  in  which  the  debtor  resided,  accompanied 
by  the  usual  affidavit  of  verification  required  by  the 
rules. — The  debtor  did  not  appear  on  the  hearing, 
and  the  county  court  adjudicated  him  a  bankrupt 
in  the  usual  form. — The  .debtor  did,  in  point  of 
fact,  carry  on  business  within  the  London  district 
under  an  assumed  name  : — Held  (affirming  the 
decision  of  the  Court  below),  that  the  adjudi- 
cation was  not  void,  notwithstanding  that  the 
bankrupt  did  in  fact  carry  on  business  in  London, 
but  merely  irregular,  and  could  only  be  questioned 
by  proceedings  in  the  way  of  application  or  appeal 
to  the  Court  of  Bankruptcy  itself. — In  order  that 
the  87th  section  of  the  Bankruptcy  Act,  1869, 
may  be  applicable,  it  is  not  necessary  that  the 
debtor  should  have  been  adjudicated  bankrupt  as 
a  trader,  but  only  that  he  should  be  in  fact  a 
trader.    Kevell  v.  Blake  -  Ex.  Ch.  533 

BILL  OF  EXCHANGE— Leave  to  appear  -  100 

See  Leave  to  appear. 
BILL  OF  LADING— Description  of  goods  88,  679 

See  Description  of  Goods  shipped.  1, 2. 
 Landing  goods  unclaimed      -        -  227 

See  Costs  of  defending  Action. 
BILL  OF  SALE— Bankruptcy— Waiver  of  tort  350 

See  Waiver  op  Tort. 
 Substituted  bill — Eegistration         -  64 

See  Substituted  Bill  of  Sale. 
BILLS  OF  EXCHANGE  ACT,  1855  -        -  100 

See  Leave  to  appear. 
BILLS  OF  SALE  ACT  -        -        -        -  64 

See  Substituted  Bill  op  Sale. 
BOROUGH  VOTE— Parliament       -        -  245 

See  Vote  for  Parliament.  1. 
BREACH  OF  CONTRACT— Damages  Ex.  Ch.  131, 

[167,  475 

See  Damages  for  Breach  of  Contract, 
1,  2,  3. 

BREACH  OF  COVENANT— Non-repair— Damages 
See  Covenant  to  Eepair.  [79 
BREACH  OF  MINISTERIAL  DUTY— Ballot  Act, 
1872  (35  &  36  Vict.  c.  ^^)— Municipal  Election- 
Duties  of  Presiding  Officer — Action  for  Breach  of 
ministerial  Duty  —  Voting  Papers  ivithout  the 
official  Mark.']  The  Ballot  Act,  1872,  by  impli- 
cation, imposes  a  duty  prima  facie  on  the  presid- 
ing officer  at  a  polling  station  during  an  election 
to  deliver  to  the  voters  voting  papers  bearing  the 
official  mark  appointed  under  the  Act  for  the 
election,  and  to  be  present  during  such  election 
at  the  polling  station,  so  that  the  voters,  before 
depositing  their  voting-papers  in  the  ballot  box, 
can  shew  to  him  the  official  mark  on  the  back  of 
such  papers  in  accordance  with  the  statute. — For 
breach  of  these  duties,  being  merely  ministerial, 
an  action  will  lie  by  a  party  aggrieved,  e.g.,  who 
has  thereby  lost  the  election  through  votes  given 


-C.  p.  Vol.  YIII.] 


INDEX. 


721 


BREACH  OF  MINISTERIAL  HJJTY— continued. 
to  him  being  void  for  want  of  the  official  mark, 
without  malice  or  want  of  reasonable  care  on  the 
part  of  the  defendant. — If  a  clerk  be  appointed 
by  the  returning  officer  to  assist  at  the  polling- 
station,  the  presiding  officer  may  by  the  Act  de- 
pute to  such  clerk  so  much  of  his  duties  as  he 
thinks  fit,  with  certain  specified  exceptions.  For 
the  acts  of  commission  or  omission  of  the  clerk  in 
the  performance  of  the  duties  so  delegated,  the 
presiding  officer  will  not  be  responsible,  inasmuch 
as  he  does  not  appoint  the  clerk,  and  the  relation 
of  master  and  servant  does  not  exist  between 
them.— Per  Bovill,  C.J.,  and  Grove,  J.  The  Act 
does  not  impose  on  the  presiding  officer  the  duty 
■of  ascertaining,  before  the  voter  deposits  a  voting 
paper  in  the  ballot  box,  whether  the  official  mark 
is  on  such  paper. — Per  Keating  and  Brett,  JJ. 
The  statute  does  impose  such  duty  on  the  pre- 
siding officer.    Pickering  v.  James         -  489 

:BREC0N  markets  act,  I862      -  Ex.  Ch.  167 

See  Toll  Teavekse. 


.^YE-LAWS— Party  walls  - 

See  CoNTiNuiKG  Offence. 
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CANCELLATION— Bill  of  sale 

See  Substituted  Bill  of  Sale. 

CARRIER  —Bill  of  lading — Description  of  goods 

[88,  679 

See  Description  of  Goods  shipped. 
~  Charterparty — Lump  freight  -        -  465 

See  Lump  Fkeight. 
 Measure  of  damages    -        -  Ex.  Ch.  131 

See  Damages   for  Breach  op  Con- 
tract. 1. 

CASES— Brown  v.  Johnson  (10  M.  &  W.  831)  fol- 
lowed -  -  -  -  46 
See  Commencement  of  Lay-days. 

  Chamherlaln  v.  West  End  of  London  Rail- 
way Co.  (2  B.  &  S.  605,  G17 ;  31  L.  J. 
(Q.B.)  201 ;  32  L.  J.  (Q.B.  173)  discussed 
[Ex.  Ch.  191 

See  Compensation  under  Lands  Clauses 

.  Cory  V.  Fatton  (Law  Eep.  7  Q.B.  304)  fol- 
lowed -  -  -  -  216 
See  Concealment  of  Material  Fact. 

 Fleet  V.  3Iurton  (Law  Eep.  7  Q.B.  126)  fol- 
lowed -  -  -  -  482 
See  Evidence  to  vary  Written  Con- 
tract. 

 lladley  v.  Baxendale  (9  Ex.  341  ;  23  L.  J. 

(Ex.)  179)  discussed        -  Ex,  Ch.  131 
See  Dajiages  for  Breach   of  Con- 
tract. 1. 

■  Ilayden  v.  Tiverton  (4  C.  B.  1)  followed  281 

See  Vote  for  Parliament.  6. 

  Jleelis  V.  Blain  (18  C.  B.  (N.S.)  90  ;  34  L.  J. 

(CP.)  88)  considered  -  281,  306 
See  Vote  for  Parliament.    6,  7. 

 Humfreij  v.  Dale  (E.  B.  &  E.  1004)  followed 

[482 

See  Evidence  to  vary  writtkn  Con- 
tract. 

  Jcssel  v.  Bath  (Law  Rep.  2  Ex.  267)  fol- 
lowed _  _  _  _  88 
iS'ee  Description  OF  Goods  SHirpED.  1. 

3 
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P.  553) 
-  395 
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CASES — continued. 

 Mayor  of  London  v.  Cox  (Law  Rep.  2  H.  L. 

239)  explained  -  -  -  107 
See  Lord  Mayor's  Court.  1. 

 Murray  v.  Thorniley  (2  Q.  B.  217)  followed 

See  Vote  for  Parliament.    6.  [281 

 Eicket  V.   Metroijolitan  Railway  Co.  (Lavv' 

Rep.  2  H.  L.  175)  discussed  Ex.  Ch.  191 
See  Compensation  under  Lands  Clauses 
Act. 

  Tattan  v.  Great  Western  Railway  Co.  (2  E. 

&  E.  844)  discussed  -  -  345 
See  Costs  under  County  Court  Acts. 

 Thomas  v.  Thomas  (2  C.  M.  &  R.  34)  fol- 
lowed 

See  Alteration  of  Easement. 
- —  Young  v.  Austen  (Law  Rep.  4  C. 

followed      _        _  - 

See  Warranty  op  Time  of  Arrival. 
"  CAUSE  OF  ACTION "        -        -        -  107 

See  Lord  Mayor's  Court.  1. 
CHARITABLE  FOUNDATION— Franchise  -  269 

See  Vote  for  Parliament.  5. 
CHARTER — Lay-days — Commencement  -  46 

See  Comnencement  of  Lay-days. 
CHARTERPARTY— Custom  of  trade— Agent  482 

See  Evidence  to  vary  written  Contract. 
 Lump  freight    -        -        -        -  465 

See  Lump  Freight. 
 Throwing  uj)  charter — Loss  of  freight 

See  Loss  of  Freight. 
 Warranty — Time  of  arrival 

See  Warranty  op  Time  op  Arrival. 
CHEQUE— Payment— Evidence     -        -  685 

See  Evidence  op  Payment. 

COAL-PLATE  IN  mGJLW AY  —  Nuisance  — In- 
secure Coal-plate  in  a  public  L'oottvay — Liability 
to  repair — Metropolis  Local  Manaqeinent  Act,  1855 
(18  &  19  Vict.  c.  120),  s.  102.]  The  defendant  let 
premises  to  a  tenant  under  a  lease  by  which  the 
latter  covenanted  to  keep  them  in  repair.  At- 
tached to  the  house  was  a  coal  cellar  under  the 
footway,  with  an  aperture  covered  by  an  iron  j)late, 
which  was  at  the  time  of  the  demise  out  of  repair 
and  dangerous.  A  passer  by  in  consequence  fell 
into  the  aperture  and  was  injured : — Held,  that, 
the  obligation  to  repair  being  by  the  lease  cast 
upon  the  tenant,  the  landlord  was  not  liable  for 
this  accident. — JFcld,  also,  that  the  provision  in  s. 
102  of  the  ]\[etropolis  Local  IManagemont  Act,  1855 
(18  &  19  Vict.  c.  120),  makes  no  dillVronce  in  this 
respect.    Pretty  and  Wife  v.  Bickmore  401 

COMMENCEMENT  OF  LAY-DAYS— and 

Shij)ping — Chartvrpai  tij — mnrragc — LiKul  in 
the  usual  and  rnstoniary  Manner." — Docl:  Rxjula- 
iions.']  It  was  agreed  by  chaitorparty  Ix'tWeeu 
l)laintilfs  and  defendants  that  the  plaintitfs'  ship 
shonhl  proceed  dirt'ct  to  any  Liverpool  or  Birken- 
head dock,  as  ordered  by  the  defendantti,  and 
there  load  in  the  usual  and  customary  manner  a 
cargo  of  coals,  the  vessel  to  be  loaded  at  the  rate 
of  100  tons  i)er  working  day.  The  defendants 
diriH'ted  that  the  ship  sho\ild  proceed  to  the  W. 
Dock  at.  Liverpool.  Cargoes  of  real  aro  suiiplied 
at  the  docks  at  Liverpool  through  the  agency  of 
the  agents  for  various  collieries,  and  are  most 
K  2  2 
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COMMENCEMENT  OF  LAY-DAYS— continued. 
usually  loaded  in  the  W.  Dock  from  "  tips,"  of 
"which  there  are  only  two  in  the  dock,  and  by  the 
dock  regulations  no  coal  agent  is  permitted  to 
have  more  than  three  vessels  in  the  dock  at  a 
time.  Though  coal  is  generally  loaded  in  the  W. 
Dock  from  tips,  it  can  be,  and  not  unfrequently  is, 
loaded  from  lighters.  The  plaintiffs'  ship  was 
ready  to  go  into  the  dock  on  the  3rd  of  July,  but 
was  not  allowed  to  enter  because  the  coal  agents 
employed  by  the  defendants  to  supply  the  cargo 
had  three  vessels  already  in  the  dock,  and  two 
others  in  turn  to  go  in.  She  was  allowed  to  go 
into  the  dock  on  the  11th  of  July,  but  could  not 
get  under  the  tips  for  some  time,  owing  to  the 
number  of  vessels  in  turn  to  go  under  them  before 
her : — Held,  in  an  action  for  demurrage  on  the 
charterparty,  that  the  lay-days  did  not  commence 
at  the  time  when  the  ship  was  ready  to  enter  the 
dock,  as  contended  by  the  plaintiffs,  nor  at  the- 
time  when  she  got  under  the  tips,  as  contended 
by  the  defendants,  but  at  the  time  when  she  got 
into  the  dock. — Brown  v.  Johnson  (10  M.  &  W. 
331)  followed.  Tapscott  v.  Balfour  -  46 
COMMISSION  —  Married  woman  —  Acknowledg- 
ment -  -  -  -  -  106 
See  Acknowledgment  by  Maeeied 
Woman. 

COMMITTAL  UNDEE  DEBTORS  ACT,  1869— 

County  Court — Commitment  for  Disobedience  of 
cm  Order  for  Payment  of  Money — County  Court 
Act,  1846  (9  &  10  Vict.  c.  95),  ss.  98,  99,  103— 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  ss.  4.  5— 
Frohibition.']  A  county  court  judge,  on  the  25th 
of  November,  1872,  made  an  order,  under  s,  5  of 
the  Debtors  Act,  1869,  for  the  commitment  of  a 
debtor  for  forty  days,  for  non-payment  of  debt  and 
costs  under  a  judgment.  The  debtor  was  arrested 
thereunder  on  the  30th  of  December,  and  dis- 
charged by  a  judge  of  a  superior  Court  on  the  6th 
of  January,  1873,  on  the  ground  of  privilege.  The 
gaoler  claiming  to  retain  the  warrant  for  his  own 
protection,  and  the  judge  of  the  county  court 
refusing  to  issue  a  second  or  duplicate  warrant,  a 
fresh  judgment-summons  was  taken  out,  under 
which  a  second  order  of  commitment  for  forty  days 
for  the  non-payment  of  the  same  debt  and  the 
additional  costs  was  issued  on  the  7th  of  March, 
1873  : — Held,  that  the  issuing  of  the  second  order 
of  commitment  pending  the  first  was  an  excess  of 
jurisdiction,  and  a  prohibition  was  granted. — 
Semble,  per  Bovill,  C.J.,  and  Brett,  J.,  that  the 
power  of  a  judge  of  a  countv  court,  under  ss.  98, 
99,  and  103  of  9  &  10  Vict.  c.  95,  to  commit  more 
than  once  for  the  non-payment  of  a  judgment 
debt,  is  virtually  superseded  by  ss.  4  and  5  of  the 
Debtors  Act,  1869  ;  and  that  it  is  now  limited  to 
a  single  commitment  (not  to  exceed  six  weeks)  for 
a  single  default,— each  neglect,  where  the  order 
is  for  payment  by  instalments,  being  deemed  to  be 
a  fresh  default.  Hoesnail  v.  Beuce  -  378 
COMMON  IN  QlEiOSS— Exclusive  Right  of  Pastur- 
age—Immemorial Exercise  of  a  Bight— Presump- 
tion of  legal  Origin— Misdescription  in  ancient 
Documents.']  The  corporation  of  a  borough  had 
from  time  immemorial  exercised,  by  actual' enjoy- 
ment by  the  free  burgesses  or  by  way  of  receipt  of 
rent  or  acknowledgment,  a  right  of  pasturage  for 
all  cattle,  sheep,  and  other  commonable  animals, 


COMMON  IN  QB,OSS— continued. 
levant  and  couchant  within  the  borough,  over 
lands  in  the  neighbourhood  of  the  borough, 
during  a  certain  season  of  the  year,  and  there  was 
no  evidence  that  during  such  season  the  owners 
or  occupiers  of  the  lands  in  question,  or  any  .other 
persons,  had  exercised  the  right  of  pasturage  over 
such  lands.  The  corporation  had,  from  the  time 
of  Henry  VIII.,  from  time  to  time  exercised  the^ 
right  of  releasing  for  valuable  consideration  their 
rights  of  pasturage  over  portions  of  the  lands  sub- 
ject thereto,  still  continuing  to  exercise  their  rights 
over  the  rest  as  before,  without  any  resistance 
thereto  upon  the  ground  that  the  release  of  the- 
part  of  the  land  extinguished  the  right  as  to  all, 
which  would  have  been  the  case  with  a  mere- 
right  of  common.  In  the  releases  and  other  deeds 
of  conveyance  made  by  the  corporation  in  refer-- 
ence  to  their  rights,  they  had  always  been  de- 
scribed in  terms  which  would  be  appropriate  to' 
rights  of  common  strictly  so  called : — Held 
(affirming  the  decision  of  the  Court  below),  that 
according  to  the  principle  of  law  by  which  a  legal 
origin  is,  if  possible,  to  be  presumed  for  a  long- 
established  practice,  it  must  be  presumed  that 
what  the  corporation  was  entitled  to  was  "sola, 
vestura,"  or  an  exclusive  right  of  pasturage  over 
the  lands  in  question,  and  not  a  right  of  common^ 
which  would  have  been  extinguished  by  a  release 
of  part  of  the  land,  notwithstanding  the  descrip- 
tion of  the  right  as  a  right  of  common  in  a  long 
series  of  documents.  Johnson  v.  Baenes.  [Ex.  Ch,, 

[527 

COMMON  LAW  PROCEDURE  ACT,  1852,  s.  202 

See  Stay  of  Proceedings.  [2& 
 ,  1854,  ss.  60,  61   -        -        -        -  24 

See  Gaenishee  Obdee. 
COMMON  PLEAS  AT  LANCASTER— Attorney — 

Jurisdiction   -        -        -        -  63. 

See  Steiking  off  the  Koll. 
COMPANIES  ACT,  1867,  s.  38       -        -  328 

See  Peospectus  of  Company. 
COMPANY— Director— Warranty  of  authority  42T 

See  Waeeanty  of  Authoeity. 
 Prospectus — Contract  -        -        -  328- 

See  Peospectus  of  Company. 
COMPENSATION— Lands  Clauses  Act  Ex.Ch.  191 

See  Compensation  tjndee  Lands  Clauses- 
Act. 

 Mines — Eeservation     _        _        -  33S 

See  Keseevation  of  Mines. 
COMPENSATION  UNDER  LANDS  CLAUSES  ACT^ 

— (8  &  9  Vict.  c.  18),  s.  68 — Compensation  for 
Lands  injuriously  affected — Obstruction  of  High- 
way.'] The  plaintiff  was  the  occupier,  under  a 
lease  for  a  long  term,  of  premises^  in  the  City  of 
London,  where  he  carried  on  the  business  of  a 
carman  and  contractor.  Adjacent  to  these  pre- 
mises, but  not  actually  touching  them,  a  public 
highway  being  between,  was  a  public  draw-dock 
communicating  with  the  river  Thames.  The 
plaintiff  had  no  right  or  easement  to  or  in  the 
dock  other  than  his  right  as  one  of  the  public,  but 
the  plaintiff's  premises,  by  reason  of  their  prox- 
imity to  the  dock,  and  the  access  given  thereby  to 
and  from  the  river,  were  rendered  more  valuable- 
either  to  sell  or  occupy,  with  reference  to  the  uses 
to  which  any  OAvner  might  put  them. — The  Metro-; 
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COMPENSATION  UNDER  LANDS  CLAUSES  ACT 

— continued. 

politan  Board  of  Works,  in  constructing  the 
Thames  Embankment  under  the  powers  conferred 
upon  them  by  the  Thames  Embankment  Act, 
1862  (25  &  26  Vict.  c.  98),  which  incorporates  the 
Lands  Clauses  Consolidation  Act,  1845,  filled  up 
the  dock,  and  so  cut  off  the  access  from  the  river 
to  the  public  street  adjoining  the  plaintiffs  pre- 
mises, which  thereby  became,  as  premises  either 
to  sell  or  occupy  in  their  then  state,  and  with 
reference  to  the  uses  to  which  any  owner  or 
occupier  might  put  them,  permanently  diminished 
in  value : — Held  (by  Kelly,  C.B,,  Blackburn,  J., 
Archibald,  J.,  and  Bramwell,  B.,  Cleasby,  B.,  dis- 
senting, affirming  the  judgment  of  the  Court 
below),  that  the  plaintiff  s  interest  in  the  premises 
was  injuriously  affected  within  the  Lands  Clauses 
Consolidation  Act  (8  &  9  Vict.  c.  18),  s.  68,  so  as 
to  entitle  him  to  compensation. — Rickett  v.  Metro- 
politan By.  Co.  (Law  Eep.  2  H.  L.  175)  and 
Chamherlain  v.  West  End  of  London,  &c.,  By.  Co. 
(2  B.  &  S.  605,  617;  31  L.  J.  (Q.B.)  201 ;  32  L.  J. 
(Q.B.)  173)  discussed.  McCarthy  v.  The  Metro- 
politan Board  op  Works  -  -  Ex.  Ch.  191 
COMPOSITION— Town  councillor  -  -  406 
See  Disqualification  of  Town  Coun- 
cillor. 

-CONCEALMENT  OF  MATERIAL  Y ACT— Insurance 
■  on  Freight — Warranty  as  to  the  Amount  of  Insur- 
ance on  the  Hull — Non- communication  of  a  material 
Fact  coming  to  the  Knowledge  of  the  Assured  after 
the  Acceptance  of  the  BishJ]  A  proposal  for  insur- 
ance on  freight  was  made  and  accepted  on  the  11th 
of  March.  On  the  16th  the  ship  was  lost.  On 
the  17th  the  assured,  with  knowledge  of  the  loss, 
but  without  communicating  it  to  the  insurers, 
demanded  a  stamped  policy.  The  insurers  then 
for  the  first  time  required  to  be  informed  as  to  the 
amount  of  insurance  upon  the  hull,  and  inserted 
in  the  policy  (which  the  assured  accepted)  the 
following  warranty, — "  Hull  warranted  not  insured 
for  more  than  2700L  after  the  20th  of  March." 
The  vessel  was  in  fact  insured  for  an  additional 
500Z.  in  an  insurance  club,  by  the  rules  of  which 
all  ships  belonging  to  members  were  insured  from 
the  20th  of  March  in  one  year  to  the  20th  of 
March  in  the  following  year,  "  and  so  on  fi  om 
year  to  year  unless  ten  days'  notice  to  the  contra  ry 
be  given,"  and  m  the  absence  of  notice  the 
managers  were  to  "  renew  each  policy  on  its  ex- 
piration :" —  Held,  that,  notwithstanding  those 
rules,  regard  being  had  to  the  stat.  30  &  31  Vict, 
c.  23,  ss.  7 — 9,  the  club  policy  was  not  a  continu- 
ing policy  beyond  the  20th  of  March  of  the 
current  year,  and  that,  the  ship  having  been  lost 
before  tliat  day,  no  new  effective  policy  could 
have  been  made,  and  consequently  that  the  war- 
ranty was  complied  witli. — Held,  also  that,  Iho 
risk  having  been  accepted  by  the  insurers  on  the 
11th  of  March,  the  addition  on  the  17th  of  a  term 
for  their  benefit,  and  not  affecting  the  rislc, 
did  not  prevent  the  policy  from  being  one  drawn 
up  in  respect  of  the  risk  accepted  on  the  lU.h, 
and  therefore,  upon  the  authority  of  Cory  v. 
Fatten  (La^v  Rep,  7  Q.  B.  301),  the  non-comnnnn- 
cation  of  the  loss  was  not  a  conceahuont  of  a 
material  fact  so  as  to  avoid  the  policy.  Lisiiiman 
■v.  Northern  Maritime  Insurance  Co.    -  [216 


CONSIGNEE— Insurable  interest    -        -  596 

See  Insurable  Interest.  2. 
CONSTRUCTION— Statute— Inconsistency  -  .  185 
See  Inconsistent  Enactments. 
;  CONTAGIOUS  DISEASES  (ANIMALS)  ACT,  1869 
j  (32  &  33  Vict.  c.  70),  s.  15— The  Animals  Order, 
'  1871,  s.  19 — Neglect  to  give  Notice  of  Animals' 
:  being  diseased — Knowledge.']    By  the  Animals 
'  Order,  1871,  made  by  the  Privy  Council  under 
the  75th  section  of  the  Contagious  Diseases  (Ani- 
mals) Act,  1869,  it  is  provided  that  every  person 
having  in  his  possession  or  under  his  charge  an 
animal  affected  with  a  contagious  or  infectious 
disease  shall,  "  with  all  practicable  speed,  give 
notice  to  a  police  constable  of  the  fact  of  the 
animal  being  so  affected  "  : — Held,  that  in  order 
i  to  convict  the  person  in  possession  or  charge  of  a 
diseased  animal  of  an  offence  against  the  order,  it 
must  be  proved  that  he  was  aware  of  the  fact 
that  the  animal  was  diseased,   Nichols  v.  Hall 

[322 

CONTAGIOUS  DISEASE— Animal— Notice  322 
See  Contagious   Diseases  (Animals) 
Act,  1869. 

CONTINUING  GVA.B.A.m'EE— Construction.']  The 
plaintiffs  were  in  the  habit  of  holding  weekly 
sales  of  hides,  skins,  &c.,  the  course  of  business 
being  that  the  goods  bought  at  each  sale  were 
paid  for  in  the  following  week.  One  Dyson,  who 
had  for  some  time  bought  skins  at  these  sales,  on 
tlie  29th  of  December,  1871,  bought  to  the  extent 
of  34Z.  7s.  6d.  Having  heard  that  Dyson  had 
executed  a  bill  of  sale,  the  plaintiffs  declined  to 
deliver  the  skins  unless  the  defendants  would 
engage  to  be  responsible  for  the  price.  This 
being  communicated  by  Dyson  to  the  defendants, 
the  latter  on  the  1st  of  January,  1872,  telegraphed 
to  the  plaintiffs,  "  We  agree  to  be  answerable  for 
the  skins,"  and  on  the  same  day  sent  them  a 
covering  letter,  in  which,  after  stating  that  they 
had  had  dealings  with  Dyson  for  five  years,  and 
had  never  known  anything  dishonourable  or  dis- 
honest in  any  of  his  transactions,  they  wrote, 
"  What  you  have  heard  was  done  to  protect  him 
from  a  dishonest  tradesman,  and  will  in  no  way, 
we  hope,  bo  to  the  injury  of  his  creditors.  Having 
every  confidence  in  him,  he  has  but  to  call  upon 
us  for  a  che(iuo  and  have  it  with  pleasure  for  any 
account  he  may  have  with  you ;  and  when  to  tlio 
contrary  we  will  write  you." — The  plaintiffs 
accordingly  sent  Dyson  the  goods,  and  continuoil 
to  deal  witli  him  down  to  the  ;'>rd  of  May,  1872, 
at  which  time  ho  was  indebted  to  them  in 
92/.  Is.  lOd.,  which  he  was  unable  to  jiay,  the 
defendants,  who  were  the  holders  of  the  bill  of 
sale,  having  seizeil  and  .sold  all  his  olVoots  imder 
it  :— 7/('/(/,  that  the  defendants'  letter  of  the  1st  of 
January  was  a  continuing  guarantee.  The  Not- 
tingham Hide,  Skin,  ani)  F.\t  M,\rket  Comiuny 
(LiMiTKP)  r.  .loiiN  I^ottiull  -        -  694 

CONTINUING  OFFENCE  —  PmW/c  Health  Act, 
ISIS  {II  (t-  12  \'iri.  <\  63) — lA^cal  Goirnnwut  Act, 
1S58  (21  «(•  22  Vid.  c.  \)S)—}hjc-TMic$—rarty- 
Widls—Prarficc  on  A])}H'ah  from  .hi,<tircii.]  Bye- 
laws  wore  nuuli>  by  t  he  Local  lioanlof  Sunderland 
under  the  Tublic  Health  Act,  1818,  s.  115,  .and 
the  Local  (Government  Act.  1S5S,  s.  3L  by  one 
of  which  (No.  12)  uU  party-walls,  except  iu  houses 
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CONTINUING  OFFENCE— cowh'wwe(?. 
of  one  storey,  were  required,  under  a  penalty  of 
40s.,  to  be  9  inches  at  least  in  thickness,  and  by 
another  of  which  (No.  42)  it  was  provided  that, 
"  in  case  any  olfence  under  any  of  the  foregoing 
bye-laws  shall  continue,  the  person  offending  shall 
be  liable  to  a  further  penalty  of  not  exceeding 
40s.  for  each  day  during  which  such  otFence  shall 
continue  after  written  notice  of  the  otfence  has 
been  given  by  the  local  board  to  the  offender." — 
The  appellant  having  been  convicted  and  fined 
for  an  offence  against  bye-law  No.  12,  in  building 
a  party-wall  of  4  J  inches  in  thickness  instead  of  9, 
was  afterwards  convicted  upon  an  information 
charging  him  under  bye-law  42  with  continuing 
the  offence,  and  again  fined  : — Held,  that  suffering 
the  party-wall  to  remain  unaltered  was  not  a 
"  continuing  offence  "  within  bye-law  42,  or,  if  it 
was,  that  the  bye-law  was  unreasonable, — the- 
appropriate  remedy  being  the  removal  of  the 
structure  by  the  board,  as  authorized  by  s.  34  of 
the  Local  Government  Act,  1858. — Qusare  whether 
the  party,  if  liable  as  a  "continuing  offender," 
would  remain  so  liable  after  he  had  transferred 
the  premises  to  a  purchaser. — Upon  the  argument 
of  an  appeal  from  justices,  no  point  can  be  urged 
which  was  not  taken  before  them.  Maeshall  v. 
Smith  ------  416 

CONTRACT,  ACTION  FOUNDED  ON       -  345 

See  Costs  under  County  Court  Acts. 

 Breach— Damages       Ex.  Ch.  131, 167, 475 

See  Damages  for  Breach  op  Contract. 
1,  2,  3. 

 Breach — Liquidated  damages         -  70 

See  Penalty. 

CONVERSION— Waiver— Trustee  in  bankruptcy 
See  "Waiver  of  Tort.  [350 

CORRUPT    PRACTICES    (MUNICIPAL  ELEC- 
TIONS) ACT,  1872  -        -        -  406 

See  Disqualification  of  Town  Coun- 
cillor. 

COSTS— Action  of  contract   -        -        -  345 
See  Costs  under  County  Court  Acts. 

 Attorney  and  client — Agreement     -  425 

See  Agreement  as  to  Costs. 

•  Ejectment — Stay  of  proceedings       -  29 

See  Stay  of  Proceedings. 
COSTS  OF  DEFENDING  ACTION  —  Shipping — 
Bill  of  Lading,  Construction  of — Bights  and  Duties 
of  Master  where  no  Consignee  appears  to  claim 
the  Goods — Lien  for  Freight — Merchant  Shipping 
Act,  1862  (25  &  26  Vict.  c.  63),  s.  68.]  Where  an 
action  is  brought  against  A.  to  recover  unliqui- 
dated damages  for  which  he  has  become  liable 
through  the  default  of  B.,  notice  being  given  to 
B.  (who  declines  to  intervene),  A.  is  justified  in 
defending  the  action,  and  is  not  bound  to  let 
judgment  go  by  default,  or  to  pay  money  into 
Court. — The  proper  questions  for  the  jury  in  such 
a  case  are,  whether  it  was  a  reasonable  thing  to 
defend  tlie  action,  and  whether  the  defence  was 
conducted  in  a  reasonable  manner. — The  defend- 
ants shipped  coals  on  board  the  ship  Fitho  for 
Buenos  Ayres,  under  a  bill  of  lading  making 
them  deliverable  to  the  consignees  on  payment  of 
freight,  and  containing  a  memorandum, — "The 
coals  to  be  taken  from  the  ship  as  soon  as  the 


COSTS  OF  DEFENDING  AGHQ-^— continued. 
master  is  ready  to  deliver,  or  to  be  landed  at  the 
expense  and  risk  of  the  consignees." — The  Pitho 
arrived  at  Buenos  Ayres  on  the  28th  of  Novem- 
ber, 1869,  and  the  master  was  ready  to  deliver  the 
coals  on  the  23rd  of  December ;  but,  no  consignees 
appearing  to  claim  them,  he  waited  until  the  20tli 
of  January,  1870,  and  then  landed  them.  In  an 
action  against  the  defendants  for  damages  for  the 
detention  of  the  ship  at  Buenos  Ayres,  it  was  left 
to  the  jury  to  say  whetl)er  the  defendants  were 
responsible  for  the  detention,  and  what  would  be 
a  reasonable  compensation  for  it.  The  jury  found 
that  the  defendants  were  responsible  for  the  de- 
tention, and  they  assessed  the  damages  at  56L 
But  the  judge  having,  in  answer  to  a  question 
from  one  of  the  jury  at  the  close  of  his  summing- 
up,  stated  that,  there  being  no  evidence  that 
there  were  warehouses  at  Buenos  Ayres  such  as 
existed  at  Liverpool  and  other  places,  into  which 
goods  might  be  placed  and  kept  subject  to  the 
shipowner's  lien  for  freight,  under  the  Merchant 
Shipping  Act,  1862,  the  owners  would  lose  their 
lien  by  landing  the  coals  : — Held,  That,  inasmuch 
as  this  answer  was  too  general  in  its  terms,  and 
might  have  to  some  extent  affected  the  assess- 
ment of  damages,  the  defendants  were  entitled  to 
a  new  trial. — SemUe  that,  although  there  was  no 
"  statutable "  warehouse  at  Buenos  Ayres,  the 
master  might  still  have  landed  the  coals  there 
without  losing  his  possession  and  control  over 
them  (placing  them  in  a  warehouse  belonging  to 
or  hired  by  his  owners),  and  so  have  preserved  his 
lien  for  freight.  Mors-lb- Blanch  v.  Wilson  227 

COSTS  OF  EJECTMENT  -  Stay  of  proceedings  29 
See  Stay  of  Proceedings; 

COSTS  UNDER  COUNTY  COURT  ACTS— 30  &  31 

Vict.  c.  142,  s.  5 — "  Action  founded  on  Contract."'] 
In  an  action  against  a  hackney  carriage  pro- 
prietor for  not  securely  carrying  certain  lug- 
gage belonging  to  a  person  who  had  hired  liis 
carriage,  the  declaration  alleged  that  in  considera- 
tion that  the  plaintiff  would  with  her  luggage 
become  a  passenger  in  such  carriage,  and  of  cer- 
tain reward  to  be  paid  to  the  delendant  by  the 
plaintiff  in  that  behalf,  the  defendant  promised  to 
carry  the  plaintiff  and  her  luggage  safely,  and 
that  the  defendant,  not  regarding  his  duty  as 
hackney  carriage  proprietor  nor  his  said  promise, 
did  not  safely  carry  the  plaintifl's  luggage,  but  so 
carelessly  and  negligently  conducted  himself  that 
part  of  the  said  luggage  was  lost.  The  plaintiff' 
having  recovered  the  sum  of  201.  in  the  action : — 
Held,  that  she  was  deprived  of  costs  by  the 
County  Courts  Act,  1867,  s.  5,  the  cause  of  action 
as  set  forth  in  the  declaration  being  founded  on 
contract. — Tattan  v.  Great  Western  By.  Co.  (2  E. 
&  E.  844 ;  29  L.  J.  (Q.B.)  184)  discussed.  Baylis 
V.  Lintott      -        -        -        -        -  345 

COUNTY  COURT— Bankruptcy  jurisdiction  Ex.Ch. 

See  Bankruptcy  Jurisdiction.  [533 
 Committal — Jurisdiction       -        -  378 

>S'eeCOMMITTAL  UNDER  DEBTORS  ACT,  1869. 

COUNTY  COURT  JURISDICTION— Committal  378 
See  Committal  under  Debtoks  Act,  1869. 

COUNTY  COURTS  ACT,  1846,  ss.  98,  99,  103  378 

See  Committal  under  Debtors  Act,  1869^ 
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COUNTY  COURTS  ACT,  1869,  s.  5  -        -  345 

See  Costs  isnder  County  Cotjet  Acts. 

COUNTY  VOTE— Parliament    245,  256,  259,  265, 

[269,  281,  306 

See  Vote  for  Parliament.    1,  2,  3,  4, 
5,  6,  7. 

COVENANT  TO  "RYBMR— Lease— Breaches— As- 
sessment of  Lessees'  Com'pensation  under  the  Lands 
Clauses  Consolidation  Act,  1845  (8  9  Vict.  c. 
18)— Notice  to  Lessor  to  treat.']  On  the  15tli  of 
June,  1859,  the  plaintiff  granted  a  lease  to  the 
defendants  for  twenty-one  years,  determinable  at 
the  option  of  either  party  at  the  expiration  of 
the  first  seven  or  fourteen  years.  In  February, 
1866  (the  first  seven  years  of  the  term  having 
elapsed),  the  lessees  received  notice  from  a  railway 
company  to  treat  for  the  purchase  of  their  interest 
in  the  premises,  under  the  Lands  Clauses  Conso- 
lidation Act,  1845  (8  &  9  Vict.  c.  18) ;  and  the 
compensation  payable  to  them  by  the  company 
was  assessed  by  an  arbitrator  on  the  16th  of 
April,  1867;  on  the  29th  of  July,  1870,  judgment 
was  signed  for  the  amount,  and  an  assignment 
was  executed  by  the  lessees,  and  the  company 
took  possession  of  the  premises  on  the  21st  of 
November,  1870.— On  the  19th  of  June,  1868, 
the  company  gave  the  lessor  notice  to  treat  in 
respect  of  his  interest,  and  he  sent  in  a  claim  on 
the  29th ;  but  nothing  further  was  done, — the 
proposed  line  being  abandoned. — In  1871,  the 
lessor  brought  an  action  against  the  lessees  for 
breaches  of  their  general  covenant  to  repair  ac- 
cruing as  well  before  as  since  the  assignment  by 
the  latter  to  the  company. — Upon  a  case  stated 
by  an  arbitrator  for  the  opinion  of  the  Court  as 
to  the  principle  upon  which  the  damages  were  to 
be  assessed : — Held,  that  there  was  nothing  to 
prevent  the  lessor  from  recovering  substantial 
damages  in  respect  of  breaches  committed  after 
the  notice  to  treat,  but  before  the  assignment  by 
the  lessees  to  the  railway  company ;  and  that  the 
proper  measure  of  damages  was  the  amount  by 
which  the  plaintiff  s  reversion  had  become  de- 
teriorated at  the  date  when  the  company  took 
possession  under  the  assignment,  viz.,  the  21st  of 
November,  1870.  Mills  v.  The  Guardians  of 
the  Poor  of  the  East  London  Union  -  79 
CROSS  CLAIMS— Sct-olf       _        _        _  10 

See  Equitable  Set-off. 
CUSTOM  OF  TRADE— Open  policy— Declaration 

See  Insurable  Interest.    1.  [18 
 Written  contract         _        _        _  489 

See  Evidence  to  vary  Written  Con- 
tract. 

DAMAGES— Breach  of  contract        Ex.  Ch.  131, 

[167,  476 

See  Damages  for  Breach  of  Contract. 
1,  2,  3. 

 Breach  of  covenant  to  repair      -  79 

See  Covenant  to  repair. 
 Costs  of  defending  action       -        -  227 

>S^ee  Costs  of  Defending  Action. 
  Liquidated       _        _        -        -  70 

See  Penalty. 
 Eeplevin  -        -        -        -        -  454 

See  Estoppel  bt  Judgment.  2. 


I  DAMAGES — continued. 

\  Unliquidated     -        -        -        -  10 

See  Equitable  Set-off. 
DAMAGE  BY  SEA-WATER— IfaWwe  Insurance- 
Sea  Damage  to  Part  of  Goods  insured — Con- 
sequent Depreciation  in  Value  of  Remainder.]  A 
policy  of  marine  insurance  was  expressed  to  be 
"  on  1711  packages  teas,  valued  at  the  sum  in- 
sured, viz.,  |31,000,"  and  contained  a  special 
warranty  in  the  following  terms,  viz.,  "  warranted 
by  the  assured  free  from  damage  or  injury  from 
dampness,  change  of  flavour,  or  being  spotted, 
discoloured,  musty  or  mouldy,  .except  caused  by 
actual  contact  of  sea-water  with  the  articles 
damaged  occasioned  by  sea  perils.  In  case  of 
partial  loss  by  sea  damage  to  dry  goods,  cutleiy, 
or  other  hardware,  the  loss  shall  be  ascertained 
by  a  separation  and  sale  of  the  portion  only  of 
the  contents  of  the  packages  so  damaged,  and 
not  otherwise,  and  the  same  practice  shall  obtain 
as  to  all  other  merchandises  so  far  as  practicable." 
— The  ship  met  with  bad  weather  and  shipped 
large  quantities  of  sea-water,  by  contact  with 
which  449  packages  of  the  tea  insured  were 
greatly  injured. — When  teas  are  sold  they  are 
usually  sold  in  the  order  of  the  consecutive  num- 
bers marked  on  the  packages,  and  if  the  numbers 
be  broken  by  some  being  omitted,  or  if  some  of 
the  chests  be  marked  as  damaged,  a  suspicion  is 
created  that  the  other  packages  may  be  damaged, 
and  they  do  not  command  such  high  prices  as  if 
none  of  the  shipment  had  been  damaged.  In 
consequence  of  this  the  remaining  1262  packages, 
which  had  not  been  in  contact  with  sea-water, 
sold  for  less  than  they  would  otherwise  have 
fetched; — Held,  that  the  assured  could  only  re- 
cover in  respect  of  the  damage  occasioned  to  the 
packages  which  had  been  actually  in  contact 
with  sea-water,  and  not  in  respect  of  the  loss 
occasioned  by  injury  to  the  reputation  of  the  re- 
mainder :  and,  semhle,  that  tlie  eifect  would  have 
been  the  same  even  in  the  absence  of  the  special 
warranty.  Cator  v.  The  Great  Western  In- 
surance Company  of  New  York  -  -  562 
DAMAGES  FOR  BREACH  OF  CONTRACT— Cowi- 
mou  Carrier — Notice  of  Special  Circniusfajurs.'] 
The  plaiutitfs,  being  shoe  manufacturers  at  Ket- 
tering, were  under  a  contract  to  supply  a  quantity 
of  military  shoes  to  a  firm  in  London  for  tlie  use 
of  the  French  army  at  4s.  per  pair,  an  unusually 
high  price.  The  shoes  were  to  be  delivered  by 
tlie  3rd  of  February,  1871,  and  the  ]>lnintitts  ac- 
cordingly sent  them  to  the  dofenthint's  station  at 
Kettering  for  carriage  to  liondon,  in  time  to  bo 
delivered  therein  the  u.^uul  course  in  the  evouing 
of  that  day.  when  thoy  would  have  been  accepted 
and  jniid  for  by  lh(>  consignees.  Notice  was  given 
to  the  st^ition  muj^ter  (which  for  the  purposes  of 
the  case  wns  assumed  to  be  notice  to  the  company) 
at  the  time  that  tlu>  plaintiffs  wore  under  a  con- 
tract to  deliver  the  shoes  by  the  3rd,  and  that 
unless  they  w(>ro  so  deliverid  they  would  bo 
thrown  on  their  hands  ;  but  he  was  not  infornu  d 
that  there  was  anything  exceptional  in  the  cha- 
racter of  the  contract.  The  shoes  were  not  deli- 
vered In  London  till  the  4th  of  February,  and 
wore  conse(\uently  not  acce]itcd  In' the  consignees, 
and  the  plaintitYs  were  obliged  to  sell  them  at 

i  2tt.  \)d.  a  pair,  wliich,  in  cousequeuce  of  the  ces- 
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DAMAGES  FOR  BREACH  OF  CONTRACT— coni. 
sation  of  the  French  war,  was,  apart  from  the 
previously-mentioned  contract,  the  best  price  that 
could  have  been  obtained  for  them,  even  if  they 
had  been  delivered  on  the  evening  of  the  3rd  of 
February,  instead  of  the  morning  of  the  4th. — 
In  an  action  against  the  defendants  for  the  delay 
in  delivering  the  shoes,  they  paid  into  Court  a 
sufficient  sum  to  cover  any  ordinary  loss  occasioned 
thereby,  but  the  plaintiffs  further  claimed  the  sum 
of  2671  3s.  9d.,  the  difference  between  the  price 
at  which  they  had  contracted  to  sell  the  shoes 
and  the  price  which  they  ultimately  fetched : — 
Held  (per  Kelly,  O.B.,  Blackburn,  J.,  Mellor,  J., 
Martin,  B.,  and  Cleasby,  B.,  Lush,  J.,  and 
Pigott,  B.,  dissenting),  that  the  plaintiffs  were 
not  entitled  to  recover  the  latter  sum,  the  damage 
not  being  such  as  might  reasonably  be  considered 
as  arising  naturally  from  the  defendants'  breach 
of  contract,  or  such  as  might  be  reasonably  sup-' 
posed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  when  they  made  the  contract : 
—Per  Kelly,  C.B.,  Blackburn,  J.,  and  Mellor,  J., 
and  Cleasby,  B.,  the  notice  given  to  the  defend- 
ants was  not  such  that  they  could  reasonably  be 
supposed  to  have  had  in  their  contemplation,  at 
the  time  of  entering  into  the  contract  for  the 
carriage  of  the  shoes,  damages  of  such  an  excep- 
tional nature  as  those  claimed  : — Per  Martin,  B., 
and,  semble,  per  Blackburn,  J.,  and  Lush,  J.,  a 
mere  notice  as  such  could  not  have  the  effect  of 
rendering  the  defendants  liable  to  more  than 
ordinary  damages ;  but  it  must  in  order  to  do  so 
be  given  under  such  circumstances  as  to  make  it  a 
term  of  the  contract  that  the  defendants  will  be 
liable  for  such  damages  if  the  contract  be  broken  : 
— Per  Lush,  J,,  and  Pigott,  B.,  the  notice  given 
to  the  defendants  was  sufficient  to  put  them  upon 
inquiry  as  to  the  nature  of  the  contract  which  the 
plaintiffs  were  under,  and  if  they  chose  to  accept 
the  goods  for  carriage  without  further  inquiry, 
they  took  the  risk  of  what  the  contract  might 
turn  out  to  be,  and  were  liable  to  the  plaintiffs 
for  the  loss  actually  occasioned. — Hadley  v.  Baxen- 
dale  (9  Ex.  341  ;  23  L.  J.  (Ex.)  179),  discussed. 
HoBNE  V.  Midland  Kailway  Company 

Ex.  Ch.  131 

2.  ■  Contract — Measure  of  Damages  in  an 

Action  for  Breach  of  a  Contract  for  Forward 
Montlily  Deliveries — Breach  before  the  Time  for 
complete  Performance.']  The  defendant  in  April 
agreed  to  sell  and  the  plaintiffs  to  buy  3000  tons 
of  coal,  at  8s.  6d.  per  ton,  ".to  be  taken  during 
the  months  of  May,  June,  July,  and  August."  No 
coal  having  been  taken  by  tiie  plaintiffs  in  May, 
the  defendant  wrote  on  the  31st  of  that  montli 
desiring  the  plaintiffs  to  consider  the  contract 
cancelled.  The  plaintiffs  did  not  assent  to  this ; 
but  on  the  11th  of  June  the  defendant  defini- 
tively refused  to  deliver  any  coal,  and  on  the  3rd 
of  July  the  plaintiffs  brought  an  action  for  this 
breach. — At  the  trial,  which  took  place  on  the 
13th  of  August,  the  plaintiffs  proved  that  the 
price  of  coal  had  risen  during  the  whole  period 
since  the  beginning  of  May,  and  was  still  rising. 
No  evidence  was  given  to  shew  whether  the  plain- 
tiffs could  have  gone  into  the  market  and  obtained 
a  new  contract  for  coals  :~Held,  that  in  the  ab- 
sence of  evidence  on  the  part  of  the  defendant 


DAMAGES  FOR  BREACH  OF  CONTRACT— cowf. 
that  the  plaintiffs  could  have  obtained  a  new 
contract  on  such  terms  as  to  mitigate  their  loss, 
the  true  measure  of  damages  was  the  sum  of  the 
differences  between  the  contract  price  and  the 
market  price  at  the  several  periods  for  delivery, 
notwithstanding  that  the  last  period  had  not 
elapsed  when  the  action  was  brought,  or  when 
the  cause  was  tried.   Roper  v.  Johnson    -  167 

3.   Contract  in  the  Alternative — Judgment 

by  Default^  The  declaration  stated  that  the 
plaintiff  having  shipped  certain  goods  to  a  place 
abroad,  drew  against  the  shipment,  and  entrusted 
the  drafts  to  the  defendant  for  presentment,  for 
reward  to  the  defendant,  on  the  terms  that  the 
defendant  should  return  the  drafts  if  not  paid 
after  acceptance  to  the  plaintiff",  or  pay  the  plain- 
tiff the  amount  of  them  ;  that  all  conditions  were 
performed,  &c.,  necessary  to  entitle  the  plaintiff 
to  a  return  of  the  drafts  or  to  payment  of  the 
amount  of  them,  yet  the  defendant  did  not  return 
the  drafts  nor  pay  the  amount  of  them.  Judg- 
ment was  signed  for  want  of  a  plea  : — Seld  (per 
Keatingi  Brett,  and  Grove,  JJ.,  Bovill,  C.J.,  dis- 
senting), that  the  damages  on  the  contract  alleged 
in  the  declaration  must  be  the  amount  of  the  bills. 
— Per  Bovill,  C.J. :  The  contract  as  alleged  in  the 
declaration  being  a  contract  in  the  alternative,  it 
might  be  performed  by  performance  of  either 
branch  of  the  alternative  at  the  election  of  the 
defendant,  and  therefore  the  damages  might  be 
the  value  of  the  bills,  if  of  less  value  than  the 
amount  for  which  they  were  drawn.  Deveeill 
V.  Burnell  -----  475 
DAMAGES  IN  REPLEVIN— Estoppel      -  454 

See  Estoppel  by  Judgment. 
DAMAGES  UNDER  £30— New  tfial         -  647 

See  New  Trial. 
''DEBT"        -----  24 

See  Garnishee  Order. 
DEBTORS  ACT,  1869,  ss.  4,  5  -        -  378 

See  Committal  under  Debtors  Act, 
1869. 

  s.  21      -        -        -        -        -  406 

See  Disqualification  of  Town  Coun- 
cillor. 

DECK  CARGO  —  Shippers'  risk  —  Insurable  in- 
terest -  -  -  -  18 
See  Insurable  Interest.  1. 
DECLARATION  OF  imOJN-ESGY— Bankrupt- 
Filing  a  Declaration  of  Inability  to  pay — Bank- 
ruptcy Act,  1869  (32  &  33  Vict.  c.  71),  s.  6.]  The 
filing  of  a  declaration  of  inability  to  pay  by  a 
debtor  under  s.  6,  subs.  4,  of  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71),  is  complete  on 
the  delivery  of  the  document  by  a  properly 
authorized  person  to  the  proper  officer  at  the 
proper  office,  with  intent  that  it  should  be  filed 
or  placed  on  record  in  the.  ordinary  manner. 
Eansford  v.  Maule  -  -  -  -  672 
DECLARATION  OF  SHIPS— Open  policy  -  18 

See  Insurable  Interest.  1. 
DEDICATION— Highway— User     -        -  704 

See  Way,  Dedication  of. 
DEED  —  Acknowledgment     by  married 

wonian        -        -        -        -  106 
See   Acknowledgment    by  Married 
Woman. 
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DEMURRAGE— Lay-days    -        -        -  46 
See  Commencement  of  Lay-days. 

DESCRIPTION  OF  GOODS  ^SIS'B'ETi- Shipping 
— BUI  of  Lading — Weight,  Value,  and  Contents 
unknown  "  —  Misrepresentation — Estoppel.']  The 
plaintiffs  delivered  to  the  defendants,  for  carriage 
on  board  the  defendants'  ship,  a  closed  case  con- 

( taining  silk  goods.  The  bill  of  lading,  as  ten- 
dered by  the  plaintiffs  for  signature,  described 
the  contents  of  the  case  as  linen  goods ;  but  be- 
fore signing  it  thB  captain  impressed  upon  it  with 
a  stamp  the  words  "  Weight,  value,  and  contents 
unknown."  The  freight  charged  for  silk  was 
higher  than  that  for  linen  goods,  and  the  freight 
paid  for  the  goods  so  delivered  was  that  for  linen 
goods ;  but  the  plaintiffs  represented  the  goods  to 
be  linen  inadvertently  and  without  fraudulent 
intention.  On  the  ship's  arrival  at  her  destination 
it  was  found  that  two  pieces  of  silk  had  been 
abstracted  from  the  case.  In  an  action  by  the 
plaintiffs  against  the  defendants  as  common 
carriers  for  non-delivery  of  the  silk  goods  so 
lost : — Held,  that  the  result  of  the  addition  of  the 
words  "  Weight,  value,  and  contents  unknown" 
to  the  bill  of  lading  was  completely  to  do  away 
with  the  effect  of  the  description  of  the  goods  as 
linen,  and  that  consequently  the  defendants' 
contract  was  to  carry  the  case  and  its  contents, 
whatever  they  might  be;  and  the  plaintiffs  were 
entitled  to  maintain  the  action. — Qusere  whether, 
even  without  the  additional  words,  the  misrepre- 
sentation, having  been  made  without  fraud,  could 
have  had  the  effect  of  avoiding  the  contract  for 
carriage  of  the  goods  by  the  defendants  as  com- 
mon carriers. — Jessel  v.  Bath  (Law^  Eep.  2  Ex. 
267)  followed.   Lebeau  v.  The  General  Steam 

■  Navigation  Company         -       -        -  88 

2.   Sliipping — Bill  of  Lading—'  Quantity 

and  Quality  unknown."]  The  defendant  chartered 
the  ship  Avoca  to  carry  a  cargo  of  grain  from 
Ibraila  to  a  port  in  the  United  Kingdom  for 
a  freight  of  "  7s.  per  imperial  quarter  delivered  ;" 
and  the  charterparty  provided  that,  in  the  event 
of  the  cargo  or  any  part  thereof  being  delivered 
in  a  damaged  or  heated  condition,  the  freight 
should  be  payable  "  on  the  invoice  quantity  taken 
on  board  as  per  bill  of  lading,  or  half-freight 
upon  the  damaged  or  heated  portion,  at  the 
captain's  option."  Under  this  charterparty 
1021  kilos,  of  barley,  equal  to  2308  imperial 
quarters,  were  shipped  at  Ibraila,  and  the  captain 
signed  a  bill  of  lading  with  the  following  words 
written  at  the  foot,  which  was  proved  to  be  usual 
in  tho  grain  carrying  trade, — "  Quantity  and 
quality  unknown."  Tho  Avoca  experienced  bad 
weather  on  her  homeward  voyage :  and  [when 
she  arrived  at  Eamsgate,  where  the  cargo  was 
discharged,  it  was  agreed  that  80  quarters  of  tho 
barley  had  been  damaged  by  heating :  and  tho 
master  claimed  to  be  paid  frciglit  on  the  invoice 
quantity  taken  on  board : — Held,  tluit  ho  was 
entitled  to  be  so  paid,  notwitlistanding  tho  nioiuo- 
randum  at  tho  foot  of  the  bill  of  lading.  Tult>y 
V.  Terry        -        -        _        _        _  679 

DESTRUCTION  OF  EASEMENT      -        -  162 

See  Alteration  or  I^asement. 

DEVASTAVIT— Estoppel     -        -    Ex.  Ch.  66 
See  EsTori'EL  by  Judgment.  1. 


DIRECTOR— Disclosure  of  contract  in  pro- 
spectus       -        -        -        -  328 
See  Prospectus  of  Company. 

  Warranty  of  authority  -        -        -  427 

See  Warranty  op  Authority. 

DISCOVERY— Interrogatories— Libel       -  362 
See  Libel. 

DISQUALIFICATION  OF  TOWN  COUNCILLOR— 

Corrupt  Practices  (Municipal  Elections)  Act, 
1872  (35  &  36  Vict.  c.  '^Q)— Election  of  Town 
Councillor — Disqualification  hy  Composition  with 
Creditors  —  Municipal  Corporations  Act  (5  dfe  6 
Wm,  4,  c.  76)  s.  52— Debtors  Act,  1869  (32  &  33 
VicL  c.  62)  s.  21— Bankruptcy  Act,  1869  (32  & 
33  Vict.  c.  71),  8. 126.]  By  s.  52  of  the  Municipal 
Corporations  Act,  5  &  6  Wm.  4,  c.  76,  it  is  enacted 
that  a  town  councillor  who  becomes  bankrupt  or 
compounds  with  his  creditors  by  deed,  shall 
"  thereupon  immediately  become  disqualified  and 
shall  cease  to  hold  the  office  of  such  councillor," 
and  "  the  council  thereupon  shall  forthwith 
declare  the  ofSce  void,  and  shall  signify  the  same 
by  notice,  &c.,  and  the  said  office  shall  thereupon 
become  void ;"  but  that  "  every  person  so  becom- 
ing disqualified  and  ceasing  to  hold  such  office  on 
account  of  his  being  so  declared  bankrupt  or 
having  compounded  with  his  creditors  as  aforesaid, 
shall,  on  obtaining  his  certificate,  or  on  payment 
of  his  debts  in  full,  be  capable  of  being  re-elected 
to  such  office."  And  by  s.  21  of  the  Debtors 
Act,  1869  (32  &  33  Vict.  c.  62)  those  pro- 
visions are  extended  to  persons  who  have  com- 
pounded with  their  creditors  "  whether  by  deed 
or  otherwise." — B.,  a  town-councillor  of  New- 
castle, in  July,  1872,  made  a  composition  with 
his  creditors  under  s.  126  of  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71),  under  which  a 
resolution  was  come  to  for  a  composition  of  3^.  6d. 
in  the  pound  (secured)  in  satisfaction  of  B.'s 
debts,  the  first  instahncnt  of  which  was  payable 
six  mouths  after  registration  of  the  confii-ming 
resolution.  Tho  registration  took  place  on  the 
23rd  of  September.  On  tlie  4t]i  of  November, 
B.  placed  his  resignation  of  his  office  of  councillor 
in  the  hands  of  the  town-clerk,  and  announced 
his  resignation  by  advertisement  on  the  6th  of 
November,  and  by  the  s.imo  advertisement  offered 
himself  for  re-election.  At  the  annual  meeting 
of  the  town-council  on  the  9th  of  November,  the 
above  letter  was  read,  and  B.'s  resignation  was 
accepted  by  the  council ;  and  on  the  18tli  (there 
having  been  no  declaration  by  the  council  that 
tho  office  was  void)  ho  was  re-clooted  a  town 
councillor. — Upon  a  case  stated  for  the  opinion  of 
iho  Court,  pursuant  to  s.  1.")  of  Iho  Corrupt 
Tracticos  (IMunioipal  Klcotions')  Act,  1872  (35  & 
36  Vict.  c.  40)  :—Jh  Id,  that  B.,  liaving  by  reason 
of  his  having  compounded  witli  his  creditors 
ceased  to  hold  the  olVu-e  of  councillor,  was  in- 
capable of  resigning  it,  and,  the  council  not 
having  pursued  the  course  ixuntod  out  by  s.  52  of 
the  Municipal  Corporations  Act,  that  tho  election 
was  therefore  \o\d. — Hid,  also,  that  1?.  not 
having  "  paid  his  debts  in  full,"  he  was  not 
qualified  for  re-election  under  that  section. 
Hardwick  r.  Brown  -        -        -        -  406 
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DITCHES  AT  ROADSIDE     -        -  447 

See  West  Ham  Local  Boaed  of  Health 
Act,  1867. 

DOCK  EEGULATIONS— Lay-days   -  =.46 

See  COMMENCEMEIS'T  OF  L AY-DATS. 

DEAW  DOCK— Compensation        -   Ex.  Ch.  191 
See  Compensation  endee  Lands  Clauses 
Act. 

DUPLICATE  COMMISSION— Lost  document  106 
See    Acknowledgment    by  Maeeied 
Woman. 

DUTY  OP  REVISING  BARRISTER— Peer  of 

parliament  -  -  -  -  245 
See  Vote  foe  Pakliament.  1. 

EASEMENT— Alteration      -        -        -  162 

See  Alteeation  of  Easement. 

EAVES-DROPPING— Easement— A  Iteration  102 

See  Alteeation  of  Easement. 

EJECTMENT- Costs  -        -        -         -  29 

See  Stay  of  Peoceedings. 
  Stay  of  proceedings     -        -        -  29 

See  Stay  of  Peoceedings. 

ELECTION,  MUNICIPAL— Disqualification  406 

See  Disqualification  of  Town  Coun- 

CILLOE. 

  Presiding  officer — Action      -        -  489 

See  Beeach  op  Ministeeial  Duty. 
ELECTION  OE  REMEDY    -        -        -  104 

See  Attachment  foe  Non-payment  of 
Money. 

ELECTION— Parliament  241,  245,  256,  259,  265, 

[269,  281,  306 

See  Vote  foe  Paeliament.    1, 2,  3,  4,  5, 
6,  7,  8. 

EQUITABLE  ESTATE— Vote  for  parliament  269 

See  Vote  foe  Paeliament.  5. 
EQUITABLE  SET-OFF  —  Unliquidated  Damages 
— Cross  Claims  arising  out  of  the  same  Contract.'] 
To  a  declaration  for  money  lent  and  paid  and 
commission  the  defendant  pleaded  for  a  defence 
on  equitable  grounds,  that  it  was  agreed  between 
the  plaintiffs  and  himself,  on  the  following  terms, 
viz.,  that  he  should  consign  certain  rice  to  the 
plaintiffs'  firm  at  Buenos  Ayres  and  Monte 
Video,  for  sale  by  the  plaintiffs  for  him  upon 
commission;  that  the  plaintiffs  should  make 
certain  advances  against  the  rice  and  pay  the 
expenses  of  the  consignment;  and  that  the  plain- 
tiffs should  sell  the  rice,  and  satisfy  out  of  the 
proceeds  the  said  advances,  expenses,  and  com- 
mission, and  pay  to  the  defendant  the  balance 
remaining  out  of  such  proceeds.  The  plea  further 
stated  that  the  rice  was  duly  consigned  to  the 
plaintiffs  under_  the  agreement ;  that  the  claims 
in  the  declaration  were  the  advances,  expenses, 
and  commission  contemplated  by  the  agreement ; 
and  that  the  plaintiffs  were  guilty  of  such  negli- 
gence and  improper  conduct  in  the  care  of  the  rice 
and  the  management  of  the  sale  of  it,  that  it 
fetched  much  less  than  it  ought  to  have  done, 
and  msuflScient  to  satisfy  the  advances,  expenses, 
and  commission,  whereas  it  would,  but  for  their 
negligence  and  misconduct,  have  realised  suffi- 
cient, and  much  more  than  sufficient,  to  have 
iully  paid  and  satisfied  the  same,  and  the  defi- 
ciency arising  upon  the  sale,  which  was  the  claim 


EQUITABLE  SET-OFF— conimwecZ. 
for  which  the  action  was  brought,  had  therefore 
entirely  arisen  from  the  plaintiffs'  negligence, 
default,  and    misconduct : — Held,  a  bad  plea. 
Best  v.  Hill  -----  IQ 

ESTOPPEL— Description  of  goods  shipped  8» 
See  Desceiption  of  Goods  shipped,    1 . 

  Judgment — Executor  -        -     Ex.  Ch.  56 

See  Estoppel  by  Judgment.  1, 

  Judgment — Eeplevin  -        -        -  454 

See  Estoppel  by  Judgment,  2. 

ESTOPPEL  BY  JUDGMENT  —  ^xecwfer  —  PZe?ze 
Administravit — Judgment  of  Assets — Devastavit — • 
Assent  of  Creditors  to  Misapplication  of  Assets — 
Estoppel.']  In  an  action  against  an  executor  a 
plea  of  plene  administravit  was  pleaded,  and  the 
action  having  been  referred,  the  arbitrator  found 
against  the  defendant  upon  the  plea,  and  the 
plaintiff  accordingly  signed  judgment.  The  plain- 
tiff afterwards  brought  his  action  upon  the  judg- 
ment against  the  defendant,  suggesting  a  devas- 
tavit. The  defendant  sought  to  set  up,  by  way 
of  defence,  facts  which  tended  to  shew  that, 
though  assets  had  come  to  his  hands  before  the 
judgment,  and  had  been  illegally  appropriated, 
such  misappropriation  had  taken  place  with  the 
consent  and  concurrence  of  the  plaintiff,  and  that 
he  was  therefore  estopped  from  complaining  of 
it : — Held  (affirming  the  decision  of  the  Court 
below),  that  if  the  facts  which  the  defendant 
sought  to  set  up  amounted  to  a  defence,  they 
might  have  been  rendered  available  under  the 
plea  of  plene  administravit,  and  the  defendant 
could  not,  therefore,  set  them  up  as  negativing 
the  devastavit,  Jewsbuey  v.  Mummeey  Ex.  Ch.  56 

2.  Beplevin — Judgment  recovered — Special 

Damage — Tresspass  to  Land — Mortgagor  and  Mort- 
gagee.] Certain  premises  were  let  to  the  plaintiff* 
by  P.,  who  had  previously  mortgaged  them  to  the 
defendants,  the  trustees  of  a  benefit  building 
society,  to  secure  payment  of  subscriptions,  &c., 
which  might  become  due  from  him  to  the  society. 
The  mortgage  deed  gave  power  to  the  defendants 
to  distrain  the  goods  of  P.,  on  the  premises  for 
arrears  of  subscriptions  due  to  the  society,  as  for 
rent  due  on  a  demise.  The  defendants  distrained 
on  the  premises  for  subscriptions  due  from  P.,  and 
seized  the  plaintiff's  goods.  The  plaintiff  reple- 
vied the  goods,  and  recovered  in  the  action  of 
replevin,  in  the  county  court,  as  damages,  the 
amount  of  the  expenses  of  the  replevin  bond. 
Having  sustaiued  further  consequential  damages 
by  reason  of  the  seizure  of  his  goods,  he  subse- 
quently brought  an  action  of  trespass  in  the  supe- 
rior Court,  to  recover  these  damages,  and  also  in. 
respect  of  the  trespass  to  the  land : — Held,  that 
the  judgment  in  replevin  was  a  bar  to  the  action 
in  respect  of  trespass  to  the  goods,  inasmuch  as. 
the  special  damage  was  recoverable  in  the  action 
of  replevin. — And,  with  respect  to  the  trespass  to 
the  land,  that  the  judgment  in  replevin  was  no 
bar  to  the  action ;  but  that  the  defendants  were 
entitled  to  the  verdict  on  a  plea  of  not  possessed, 
inasmuch  as  they  had  done  no  act  to  recognite 
the  plaintiff  as  a  tenant,     Gibbs  v.  Ceuikshank  \ 

464 

EVIDENCE- Negligence  -  -  -  390  i 
See  Evidence  of  Negligence. 
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EVIDENCE—  continued. 

 Pasturage — Presumption       -    Ex.  Ch.  527 

See  Common  in  Geoss. 
 Payment — Cheque       _        _        _  685 

See  Evidence  op  Payment. 
EVIDENCE  OF  NEGLIGENCE— Proprzefers  of 
public  Carriage.'}  A  passenger  in  an  omnibus  was 
injured  by  a  blow  from  the  hoof  of  one  of  the 
horses,  which  had  kicked  through  the  front  punel 
of  the  vehicle.  There  was  no  evidence  on  the 
part  of  the  plaintiff  that  the  horse  was  a  kicker  ; 
but  it  was  proved  that  the  panel  bore  marks  of 
other  kicks,  and  that  no  precaution  had  been 
taken,  by  the  use  of  a  kicking-strap  or  otherwise, 
against  the  possible  consequences  of  a  horse  strik- 
ing out,  and  no  explanation  was  offered  on  the 
part  of  the  defendants : — Held,  that  there  was 
evidence  of  negligence  proper  to  be  submitted  to 
a  jury.  James  Simpson  and  Wife  v.  The  Lon- 
don Geneeal  Omnibus  Company  -  -  390 
EVIDENCE  OF  PAYMENT— Bece^p^ /or  Money  hij 
a  Tliird  Party — Ees  inter  Alios — Cheque — Rail- 
ways Clauses  Act,  1863  (26  &  27  Vict.  c.  92),  s. 
12.]  Under  s.  12  of  the  Eailways  Clauses  Act, 
1863,  where  a  railway  forms  a  junction  with  an- 
other railway,  the  company  with  whose  railway 
the  junction  is  made  is  impowered  to  erect  such 
signals  and  conveniences  incident  to  the  junction, 
&c.,  as  may  be  necessary  for  the  prevention  of 
danger  to  or  interference  with  the  traffic  at  or 
near  the  junction ;  and  the  expenses  of  erecting 
and  maintaining  such  signals,  &c„  are  at  the  end 
of  each  half-year  to  be  repaid  by  the  company 
making  the  junction : — Beld,  that,  to  sustain  an 
action  for  such  expenses,  proof  must  be  given  that 
they  have  been  actually  paid  :  proof  that  a  liabi- 
lity has  been  incurred  for  them  is  not  enough. — 
To  prove  payment,  the  plaintiffs  secretary  stated 
that  he,  on  the  25th  of  February,  sent  to  the  jjer- 
sons  who  did  the  work  a  cheque  for  the  amount 
of  their  bill,  and  got  from  them  by  return  of  post 
(on  the  26th)  a  receipt ;  and  the  cashier  of  the 
latter  stated  that  ho  received  the  cheque  at  9  a.m. 
on  the  26th  as  payment,  and  sent  a  receipt : — 
Held,  (Bovill,  C.J.,  dissenting),  that  the  receipt 
was  admissible,  with  the  other  facts,  to  prove  pay- 
ment on  the  morning  of  the  26th  of  February 
(the  action  having  been  brought  on  tliat  day), 
without  shewing  that  the  cheque  was  honored. 
The  Cakmaethen  and  Caedigan  Eailway  Com- 
pany V.  The  Manciiesteii  and  IMilfoed  IvaiI;- 
WAY  Company      -        -  -        -  685 

EVIDENCE  TO  VARY  WEITTEN  CONTRACT— 
Written  Contract — Evidence  of  Trade  Usage — 
Charterparty — Principal  and  Agent"^  The  de- 
fendants, acfing  as  agents  for  one  chartered  a 
ship  for  the  conveyance  of  a  cargo  of  currants  from 
the  Ionian  Islands.  The  cliavtcrjinrty  was  cx- 
pressod^to  be  made  and  was  signed  by  Iho  defend- 
ants, as  "agents  to  merchants,"  the  name  of  the 
principal  not  being  disclosed  : — Held,  on  the 
authority  of  Humfrey  v.  Dale  (E.  15.  &  E.  1001 ; 
27  L.  J.  (Q.  P.)  390)  and  Fleet  v.  3Ii(rf(m  (Law 
Kep.  7.  Q.  B.  126),  that  evidence  was  admissible 
in  an  action  by  the  shipowners  against  th(^  (Uftnid- 
ants  upon  the  chartori)arty,  of  a  trade  usage,  hy 
which,  if  the  name  of  the  principal  is  not  disclosed 
within  a  reasonable  time,  tlie  agenis  thoniselv(>s 
are  i)ersonally  liable.  Hutchinson  v.  Tatham  489 


EXCLUSIVE  RIGHT  OF  PASTURAGE  Fx.  Ch.  527 

See  Common  in  Geoss, 
EXECUTION— Attachment  of  debts  -  24 

See  Gaenishee  Oedee. 
 Trader — Bankruptcy   -        -    Ez.  Ch.  53S 

See  Bankeuptcy  Jurisdiction. 
 Devastavit — Estoppel  -        -     Ex.  Ch.  56- 

See  Estoppel  by  Judgment.  1. 
EXPENSES  OF  SIGNALS— Payment        -  685 

See  Evidence  op  Payment. 
EXTINCTION  OF  EASEMENT       -        -  163 

See  Alteeation  of  Easement. 

FILING  DECLARATION  OF  INSOLVENCY  672 

See  Declaration  op  Insolvency. 
FOREIGN  ATTACHMENT— Mayor's  Court 

[107,  118, 121 
See  LoED  Mayor's  Couet.  1,  2,  3. 
FORFEITURE —Summons— Limitation  of  time 

See  General  Line  of  Building.  [441 
FORWARD  DELIVERIES— Measure  of  Damages 

[16T 

See    Damages  foe  Beeach  of  Con- 
tract. 2. 
FRANCHISE— Parliament 

[241,  245,  256,  259,  265,  269,  281,  SOS 
See  Vote  for  Paeliament.   1,  2,  3,  4,  5, 
6,  7,  8. 

FREEHOLD  LAND  AND  PEW  RENTS 

See  Vote  for  Paeliament. 
FREIGHT— Insurance— Loss 

See  Loss  of  Feeigiit. 
 Lien— Landing  goods  -        -  227 

See  Cost  of  defending  Action. 
 Lump  Sum — Loss  of  part  of  goods  -  465 

See  Lump  Feeight. 


-  265 


-  572 


GAME- 


514 


Reservation  to  lord  of  manor 
See  Eight  of  Spoeting. 
GARNISHEE  OKD^B.— Attachment  of  Pehts— 
Common  Law  Procedure  Act,  1854  (17  <£•  IS  Vict, 
c.  125)  ss.  60,  61 — Surplus  of  BanhrupVs  Edatc 
— "  Debt " — Ojjicial  Assignee.']  An  order  having 
been  made  for  the  attachment  of  the  surplus  of  a 
bankrupt's  estate  against  the  ollicial  assignee  of 
the  Court  of  Bankruptcy  as  garnishee,  under  the 
Common  Law  Procechne  Act,  1854  : — Held,  that 
sucli  order  was  invalid,  there  being  no  "  debt 
tliat  could  bo  attached  witliin  the  meaning  of  the 
Act.  Ill  NTKR  V.  CJkeensill  ;  Paget,  Garnishee  24 
GARNISHMENT         -        -        -        -  24 

>S((' (i  AuxisHin:  Ouin:i?. 
GENERAL  LINE  OF  BVlLDim— Metropolis  Load 
Managenicut  Amcndnu  id  Art,  18()2  ^^25  «(■  26  Vict.  c. 
102),  75 — Limitation  of  Tinw.  for  Sniuuwu^  for 
a  Penalty  or  Forf  iiurc,  uudrr  s.  107.]  By  s.  7.> 
of  the  IMt  tropoli.s  L.oc^d  IManngenient  Anu  ndnieiit 
Act,  1862,  the  erection,  without  tlie  consent  of  the 
IMetropolitan  Board  ol"  Wi>rks,  of  any  buikling,  &e., 
in  any  s(reet,  ifcc,  beyond  (he  general  line  of  build- 
ing.'^ is  prohibited,  and  it  is  enacted  that  for  any 
infringiMuent  of  that  provision  tlie  vestry  or  boanl 
i  may  summon  the  olfeiuhu*  before  a  justice,  who 
may  tmler  the  demolition  of  the  building  atid 
'  make  an  order  for  costs;  and  that,  on  default  by 
the  owner,  the  vestry  or  Imard  may  enter  and  de- 
,  molisli  it.   And  s.  107  enacts  that  "  uo  persou 
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GENERAL  LINE  OF  BTJlLJilNCr— continued. 
shall  be  liable  for  tbe  payment  of  any  penalty,  or 
forfeiture  under  the  recited  Acts  or  that  Act,  for 
any  oifence  made  cognisable  before  a  justice, 
imless  the  complaint  respecting  such  offence  have 
been  made  before  such  justice  within  six  months 
next  after  the  commission  or  discovery  of  such 
offence :" — Held,  that  this  limitation  clause  ap- 
plies only  to  the  case  of  pecuniary  penalties  or 
forfeitures,  and  not  to  offences  under  s.  75,  The 
Vestry  of  Bebmondsey  v.  Johnson        -  441 

GENERAL  PLEA  OF  JUSTIFICATION— Libel 

See  Libel.  [362 

GUARANTEE,  CONTINUING         -        -  694 

See  Continuing  Guarantee. 

HIGHWAY— Dedication— User      -        -  704 

See  Way,  Dedication  of. 
  Filling  up  ditches      -         -        -  447 

SeeWEST  Ham  Local  Board  of  Health 
Act,  1867. 

  Inclosure  Act — Award  -        -  704 

See  Way,  Dedication  of. 
  Nuisance — Coal-plate  -        -        -  401 

See  Coal-plate  in  Highway. 
^         Obstruction — Compensation  -  Ex.  Ch.  191 

See  Compensation  under  Lands  Clauses 
Act. 

  Toll  traverse    -        -        -    Ex.  Ch.  157 

See  Toll  Traverse. 
HORSE— Kicking— Negligence      -        -  390 
See  Evidence  op  Negligence. 

HUSBAND  AND  WIFE— Acknowledgment  of  deed 

[106 

See   Acknowledgment    by  Married 
Woman. 

IMMEMORIAL  EXERCISE  OF  RIGHT 

See  Common  in  Gross.        [Ex.  Ch.  527 
INCLOSURE  ACT— Highway         -        -  704 

See  Way,  Dedication  of. 
  Reservation  of  game    -        -        -  514 

See  Eight  of  Sporting. 

INCONSISTENT  ENACTMENTS— ^cf  of  Parlia- 
ment, Construction  of — Inconsistent  Provisions — 
Bailways  Glauses  Consolidation  Act,  1845  (8  £&  9 
Vict.  c.  20) — London,  Chatham,  and  Dover  Bailway 
{Metropolitan  Extension)  Act,  23  &  24  Vict.  c. 
clxxvii.']  By  s.  65  of  the  Railways  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  20),  it  is 
enacted  that,  "  where,  under  the  provisions  of  this 
or  the  special  Act,  or  any  Act  incorporated  there- 
with, the  company  are  required  to  maintain  or 
keep  in  repair  any  bridge,  &c.,  executed  by  them, 
it  shall  be  lawful  for  two  justices,  on  the  applica- 
tion of  the  surveyor  of  roads,  &c.,  complaining 
that  any  such  work  is  out  of  repair,  after  not  less 
than  ten  days'  notice  to  the  company,  to  order  the 
company  to  put  such  work  into  complete  repair 
within  a  period  to  be  limited  for  that  purpose,"— 
under  a  penalty  of  51.  per  day.— By  s.  2  of  the 
London,  Chatham,  and  Dover  Railway  (Metro- 
politan Extension)  Act,  1860  (23  &  24  Vict.  c. 
Ixxvii),  the  general  Acts  of  1845,  8  &  9  Vict, 
c.  18,  20,  except  in  so  far  as  their  provisions  are 
expressly  varied  or  excepted  "  by  the  special 


INCONSISTENT  ENACTMENTS— cowimttec?. 
Act,  are  incorporated  with  the  special  Act : 
and  s.  90  contains  provisions  with  reference  to 
carrying  the  railway  by  means  of  bridges  over 
certain  roads,  including  the  Clapham  Road. — By 
s,  97  of  the  special  Act  it  is  enacted  that,  if  the 
company  shall  fail  to  repair  and  keep  in  good 
and  complete  repair  to  the  satisfaction  of  the  sur- 
veyor the  bridges,  &c.,  and  other  works  connected 
with  crossing  the  roads  or  footpaths,  and,  if  after 
notice  thereof  given  to  the  company  by  or  on 
behalf  of  the  trustees,  the  company  fail  for  three 
days  to  begin  such  repairs  and  proceed  therein 
with  all  reasonable  expedition  until  the  same 
shall  be  completed,  the  trustees  may  repair  and 
make  good  the  same,  &c. ;  and  all  the  costs, 
charges,  and  expenses  incurred  in  that  behalf  by 
the  trustees  shall  be  paid  on  demand  by  the  com- 
pany, or,  on  failure  of  payment  for  twenty-one 
days  after  such  demand,  the  same  may  be  re- 
covered from  the  company,  with  costs,  in  any 
court  of  competent  jurisdiction. — Upon  an  appeal 
by  the  company  against  an  order  of  a  magistrate 
under  s.  65  of  the  general  Act,  requiring  them  to 
put  the  bridge  into  complete  repair  within  two 
calendar  months,  the  question  for  the  opinion  of 
the  Court  was  whether  the  provisions  of  the 
general  Act  are  expressly  varied  by  those  of  the 
special  Act,  so  as  to  render  s.  65  of  the  former  in- 
applicable : — Held,  that  they  were  so  varied  ;  but 
that,  inasmuch  as  the  Turnpike  Acts,  under  which 
the  trustees  referred  to  in  s,  97  of  the  special  Act 
acted,  had  expired,  the  provisions  of  the  general 
Act  would,  upon  such  determination  of  the  tm-n- 
pike  trust,  revive,  and  consequently  that  the  order 
of  the  magistrate  was  valid.  The  London,  Chat- 
ham, AND  Dover  Railway  Company  v.  Board  of 
Works,  Wandsworth        _        _        _  185 

INJURIOUS  AFFECTION— Compensation 

[Ex.  Ch.  191 

See  Compensation  under  Lands  Clauses 
Act. 

INSURABLE  INTEREST  —  ilfarme  Insurance  — 
Extent  of  Bight  of  Consignees  (under  Advances') 
to  insure  and  recover  in  their  own  Names.']  The 
plaintiffs,  merchants  in  London,  were  in  the  habit 
of  receiving  consignments  of  cotton  from  corre- 
spondents abroad,  and  amongst  others  from  Bell 
&  Co.,  of  Bombay,  making  advances  thereon  by 
acceptances  against  the  consignments.  For  the 
purpose  of  covering  these  consignments  and  their 
advances,  the  plaintiffs  etfected  open  floating 
policies  with  the  defendants,  an  insurance  com- 
pany, expressing  that  the  insurances  were  made 
by  them  "  as  well  in  their  own  names  as  for  and 
in  the  name  or  names  of  all  and  every  person 
and  persons  to  whom  the  same  doth,  may,  or  shall 
appertain,  in  part  or  in  all."  Each  of  the  policies 
so  effected  was  for  5000Z.  "  on  cotton,  &c.,  from 
Bombay  to  London,"  &c.,  "by  ship  or  ships and, 
as  the  plaintiffs  received  advices  of  the  shipments, 
they  declared  upon  the  policies,  in  the  usual  way, 
the  particulars  and  value  of  the  goods  and  the 
names  of  the  vessels  by  which  they  were  shipped. 
—On  the  29th  of  April,  1870,  Bell  &  Co.  advised 
the  plaintiffs  of  the  shipment  of  250  bales  of  cot- 
ton on  board  the  Aurora,  and  of  their  having 
drawn  upon  them  for  3000Z.,  at  six  months'  sight, 
on  account  of  that  shipment,  and  requesting  them 
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INSURABLE  INTEREST— continued. 
,j,    to  insure  the  cotton.    This  bill  was  negotiated  by 
Bell  &  Co.  through  the  National  Bank  of  India, 
,j,     with  whom  the  shipping  documents  were  lodged 
L     as  security.    The  bill,  with  the  shipping  docu- 
ments  annexed,  was  transmitted  by  the  bank  to 
,j     their  manager  in  London,  and  on  the  21st  of  May 
the  plaintiffs  accepted  it  "against  delivery  of 
,j     shipping  documents"  for  the  cotton. — With  the 
\^     assent  of  the  National  Bank,  the  250  bales  of  cot- 
ton  per  Aurora,  valued  at  5000L,  were  on  the  23rd 
,g     of  May  declared  by  the  plaintiffs  (who  thereby 
^     intended  to  insure  for  Bell  &  Co.  and  themselves) 
g     upon  two  open  policies  wljich  they  then  had  run- 
j     ning  with  the  defendants ;  and  the  plaintiffs 
wrote  to  the  bank  undertaking  "  to  hold  the 
^     amount  insured  at  their  disposal  until  payment 
[     of  their  acceptances  for  3000Z.  due  24th  November." 

— The  Aurora  left  Bombay  with  the  cotton  on 
[     board,  and  was  lost  at  sea  on  the  11th  of  June. — 
The  plaintiffs  afterwards  paid  their  acceptance 
'    and  received  the  bill  of  lading  for  the  cotton. — In 
•  an  action  upon  the  policies  to  recover  for  the  loss 
of  the  goods,  the  declaration  averred  that  the 
plaintiffs  caused  themselves  to  be  insured,  that 
!     tliey  or  some  or  one  of  them  were  or  was  interested 
in  the  goods  to  the  amount  of  all  the  moneys  by 
them  insured  thereon,  and  that  the  insurances 
were  made  for  the  use  and  benefit  and  on  account 
of  the  person  or  persons  so  interested.    The  de- 
fendants traversed  these  allegations: — Held,  by 
I    the  whole  Court,  that  the  plaintiffs  were  entitled 
to  recover  upon  these  policies  to  the  extent  of 
1    their  advance. — And  held,  by  Bovill,  C.J.,  and 
I    Denman,  J.  (the  Court  being  by  agreement  at 
liberty  to  draw  inferences  of  fact),  that  the  plain- 
tiffs had  an  equitable  interest  in  every  part  of  the 
cotton  as  security  for  their  liability  under  their 
acceptance,  and,  being  also  consignees  to  manage 
the  consignment,  they  were  entitled  to  insure  the 
whole  of  it  in  their  own  names,  and  to  its  full 
value,  and  that,  having  intended  by  the  insurances 
to  cover  the  interests  of  all  parties  in  the  cotton, 
they  were  entitled  to  recover  the  whole  amount 
upon  a  declaration  averring  interest  in  them- 
selves; and  that  they  would  hold  any  surplus 
beyond  their  advance  as  trustees  for  the  other 
parties  beneficially  interested;   and  that  thoii- 
right  to  insure  and  to  recover  was  not  limilcd  to 
their  own  beneficial  interest  in  the  goods. — JleJd, 
contra,  by  Keating  and  Brett,  JJ.,tliat  the  pluin- 
tiffs  were  not  entitled  to  recover  undci-  tho!>e  i)oli- 
cies,  in  their  own  names,  anything  beyond  their 
actual  advance, — the  only  interest  they  had  in  the 
cotton  being  a  right  by       existing  contract  to 
have  the  bill  of  kuliui;-  indoiscil  to  them  on  pay- 
ment of  their  accc])tinicc!,  so  as  to  e  nable  them  to  svU 
j     the  cotton  to  pay  thciuHclves  3000/.  and  their  ex- 
penses, and  to  earn  thoir  coniniission,  and  to  hold 
the  surplus  proceeds  as  ai^cnts  lor  the  consignors  ; 
and  they  being  at  the  tini(M>f  the  loss  neither  legal 
owners  of  the  cotton  nor  in  equity  trustees  as  to 
I     the  surplus  for  the  consignors.    Ekswoutii  v.  Al- 
'     LTANCE  Marine  Insui!Ance  Company       -  696 

2.   Sldp  and  Shipping — Mariue  Insurance 

—  Decli  Cargo  —  Open  Folicy — Dechiration  of 
Ships.']  C.  &  Co.,  shipowners,  were  in  the  lialnt 
of  receiving  shipments  of  cotton  to  be  caniiMl 
on   deck,  sometimes  at  tiio  shipi^er's  rctjurst 


INSURABLE  INTEREST— cowimwec?. 
and  at  his  risk,  in  which  case  the  bill  of  lading 
expressed  it  to  be  so  shipped,  and  sometimes 
for  their  own  convenience,  in  which  case  it  was 
at  their  own  risk,  and  a  clean  bill  of  lading  was 
given.  To  protect  themselves  against  probable 
loss  by  jettison  in  the  case  of  cotton  shipped 
as  last  mentioned,  C.  &  Co.,  through  the  plaintiff, 
their  insurance  broker,  had  effected  with  the  de- 
fendants, on  the  29th  of  March,  1864,  an  open 
policy  to  a  certain  specified  amount,  to  be  subse- 
quently declared  on.  A  parcel  of  cotton  consisting 
of  102  bales  was  shipped  on  the  20th  of  December, 
1864,  at  Alexandria,  on  board  a  ship  belonging  to 
C.  &  Co.  This  cotton  was  intended  to  be  shipped 
on  deck  at  shipper's  risk,  but  by  mistake  C.  &  Co.'s 
agent  gave  a  clean  bill  of  lading  in  respect  of  it. 
Being  supposed  to  be  at  shipper's  risk,  it  was  not 
declared  under  the  policy,  but  other  shipments  of 
cotton  on  various  vessels,  some  of  them  subsequent 
in  date  to  the  shipment  of  the  20th  of  December, 
were  declared  to  the  full  amount  of  the  policy. 
The  102  bales  were  lost  by  jettison,  and  the  holders 
of  the  bill  of  lading  claimed  payment  of  the  value 
of  the  cotton.  The  plaintiff  thereupon  altered  the 
declarations  on  the  policy  by  declaring  the  102 
bales,  in  substitution  for  a  portion  of  the  cotton 
subsequently  shipped.  According  to  the  usage  of 
the  insurance  business,  as  found  in  a  special  case 
stated  between  the  plaintiff  and  defendants  in  an 
action  to  recover  the  value  of  the  102  bales  on  the 
policy  of  the  29th  of  March,  in  the  case  of  policies 
on  ships  to  be  declared  the  policy  attaches  to  the 
goods  as  soon  as  and  in  the  order  in  which  they 
are  shipped,  in  which  order  the  assured  is  bound 
to  declare  them.  In  case  of  mistake  as  to  the  order 
of  shipment  he  is  bound  to  rectify  the  declarations, 
which  is  sometimes  done  even  after  loss : — Held^ 
that  C.  &  Co.  had  an  insurable  interest  in  the  102 
bales  of  cotton,  inasmuch  as  by  the  terms  of  the 
bill  of  lading,  signed  by  their  agent,  and  by  which 
they  were  bound,  the  cotton  was  at  their  risk; 
that  the  usage,  as  stated  in  the  case,  was  binding,, 
since  it  was  not  unreasonable,  and  by  virtue  of  it 
the  declaration  on  the  policy  could  be  rectified 
even  after  the  loss  was  known ;  that  even  apart 
from  the  usage  as  stated,  the  doctrine  to  be  de- 
duced from  the  authorities  is  that,  according  to 
the  usage  of  merchants  and  underwriters  recog- 
nised by  the  Courts  without  i)arol  proof  in  eacli 
case,  a  declaration  may  be  altered  even  after  the 
loss  is  known,  if  such  alteration  be  made  without 
fraud,  of  which  there  was  no  evidence  in  the  present 
case ;  and  that  the  plaint  ilf  was,  on  these  grounds, 
entitled  to  recover  the  value  of  the  lV2  bales  on 
tlio  i)olicy  of  tlie  2!)th  of  INlaroh.  STi-.rnENS  v.  The 

AUSTKAI, ASIAN  InSUKANCE  CoMl'ANY  -  18 

INSURANCE  CLUB— Kules  -        -        -  216 

S<C  CoNOKAl.Jll  NT  OK  i\rATEKIAL  FaCT. 

INSURANCE,  MARINE— Concealment     -  20G 

Sec  CONCEALSIENT  OF  I\IatEI!IAL  FaCT. 

 Damage  to  part  of  goods        -        -  652 

See  Damage  by"Sea-watei:. 

 Insurnble  interest        -        -         18,  67o 

/Sff  INSI  HADLE  IXTEUEST.     1,  2. 

 Land  transit      -         -         -         _  64D 

See  IvESTHAlXT  OF  PlUNCES. 


T62 


INDEX. 


[0.  P.  Vol.  VIII. 


IITSURANCE,  MARINE— continued. 
>  Loss  of  freight    -        -        -        -  572 

See  Loss  of  Freight. 
 Place  of  risk      -        -        -   Ex.  Ch.  548 

See  Place  op  Kisk  under  Policy. 
 Restraint  of  princes      -        -        -  649 

See  Restraint  op  Princes. 
INTERROGATORIES— Libel— Time  for  allowance 

See  Libel.  [362 

JUDGMENT— Estoppel— Executor  -  Ex.  Ch.  66 
See  Estoppel  by  Judgment.  1. 

 ■  Estoppel — Replevin     -        -        _  454 

See  Estoppel  by  Judgment. 

JUDGMENT  BY  DEFAULT— Damages  -  475 
See  Damages  for  Breach  of  Con- 
tract. 3. 

JUDGMENT  RECOVERED— Replevin  -  454 
See  Estoppel  by  Judgment.  2. 

JUDGMENT  SUMMONS— Second  committal  378 
See  Committal  under  Debtor's  Act, 
1869. 

JURISDICTION— County  Court— Committal  378 
See  Committal  under  Debtor's  Act, 
1869. 

 Mayor's  Court     -     107,  118,  121,  129,  470 

'See  Lord  Mayor's  Court.    1,  2,  3,  4,  5. 
 Superior  Court — Common  Pleas  at  Lancaster 

— Attorney  -        -        -        -  63 

See  Striking  off  the  Roll. 
JUSTICES— Appeal— Practice        -        -  416 

See  Continuing  Offence. 
JUSTIFICATION— Libel-General  plea     -  362 

See  Libel. 

KICKING  HORSE— Negligence  -  -  390 
See  Evidence  op  Negligence. 

KNOWLEDGE— Animal— Contagious  disease  322 
See  Contagious  Diseases  (Animals)  Act, 
1869. 

LANCASTER,  COMMON  PLEAS  AT— Attorney- 
Jurisdiction  -  -  -  -  63 
See  Striking  off  the  Roll. 

LANDLORD  AND  TENANT  —  Nuisance  —  Coal- 
plate  -  -  -  -  401 
See  Coal-plate  in  Highway. 

 Covenant  to  repair       -        -        --  79 

See  Covenant  to  repair. 

LANDS  CLAUSES  ACT  -  -  -  79 
See  Covenant  to  repair. 

 Compensation    -        _        _  Ex.  Ch.  191 

See  Compensation  under  Lands  Clauses 
Act, 

LANDS  INJURIOUSLY  AFFECTED     Ex.  Ch.  •  191 

See  Compensation  under  Lands  Clauses 
Act. 

LAY-DAYS— Commencement— Charter     -  46 

See  Commencement  of  Lay-days. 
LEAVE  TO  APPEAR— 5i7Z  of  Exchange  Act,  1855 
(18  &  19  Vict.  c.  67)— Affidavit  of  Merits.']  To 
entitle^a  defendant  served  with  a  writ  under  the 
Bills  of  Exchange  Act,  1855,  to  leave  to  appear 
and  defend,  it  is  not  necessary  that  he  should 
produce  an  affidavit  of  merits.  It  is  enough  if  the  : 
affidavit  discloses  any  defence,  whether  legal  or 
equitable.    Casella  v.  Darton      -        -    100  : 


LEAVE  TO  MOVE— "Upon  trial"  -  -  470 
I  See  Lord  Mayor's  Court.  5. 

LIBEL— Practice— General  Plea  of  Justification— 
Particidars — Time  for  Alloioance  of  Interroga- 
tories.'] In  an  action  for  a  libel  substantially 
charging  the  plaintiif,  a  shipowner,  with  sending 
ships  to  sea  over-insured,  overloaded,  and  under- 
manned, and  with  an  habitual  disregard  of  human 
life  in  the  conduct  of  his  business,  a  judge  at 
chambers  allowed  the  defendant  to  plead  general 
pleas  of  justification,  ''that  the  several  words  and 
matters  concerning  the  plaintiff  were  true  in  sub- 
stance and  in  fact,"  subject  to  particulars. — The 
Court  sustained  the  order,  holding  it  to  be  a  more 
convenient  course  than  setting  out  the  several 
matters  of  justification  upon  the  record. — An  order 
having  been  made  for  the  delivery  by  the  defendant 
of  particulars  of  the  several  matters  he  intended  to 
rely  on  under  his  pleas  of  justification,  stating  the 
substance  of  each  case,  with  the  dates  of  the  several 
matters  relied  on,  or,  in  default,  that  the  pleas 
should  be  struck  out : — The  Court  refused  to  allow 
him  to  administer  interrogatories  to  the  plaintiff 
for  the  purpose  of  enabling  him  to  comply  with 
the  order,  in  the  absence  of  an  affidavit  disclosing 
circumstances  to  warrant  a  departure  from  the 
geiieral  rule.    Gourley  v.  Plimsoll         -  362 

LIEN  FOR  FREIGHT  Landing  goods  -  227 

See  Costs  of  Defending  Action. 

LIMITATION  OF  TIME  FOR  SUMMONS   -  441 

See  General  Line  of  Buildings. 

LIQUIDATED  DAMAGES     -        _        _  70 

See  Penalty. 

LOCAL  BOARD— Highway— Filling  up  ditches 

[447 

See  West  Ham  Local  Board  of  Health 
Act,  1867. 

LOCAL  BOARD  OF  HEALTH— Parties— Amend- 
ment -----  645 
See  Substitution  of  Defendant. 

LOCAL  GOVERNMENT  ACT,  1858  -        -  416 

See  Continuing  Offence. 

LONDON,  CHATHAM,  AND  DOVER,  RAILWAY 
(METROPOLITAN  EXTENSION)  ACT 

See  Inconsistent  Enactments.  [185 

LORD  OF  MANOR— Eeservation  of  Sporting  514 
See  Eight  of  Sporting. 

LORD  MAYOR'S  QQV'BiT— Foreign  Attachment— 
Prohibition — "  Cause  of  Action  " — Mayor's  Court 
of  London  Procedure  Act,  1857  (20  &  21  Vict.  c. 
clvii.).]  The  cause  of  action, — that  is,  the  whole 
substantial  cause  of  action, — must  arise  and  the 
garnishee  must  reside  or  carry  on  business  within 
the  city  of  London,  in  order  to  give  the  Lord 
Mayor's  Court  jurisdiction  to  attach  moneys,  &c., 
of  the  debtor  in  the  hands  of  a  garnishee.— The 
defendants  (who  had  no  residence  or  place  of  busi- 
ness in  London)  drew  bills  in  Philadelphia  upon 
the  Union  Bank  of  London,  and  indorsed  them  in 
Philadelphia,  and  there  delivered  them  to  the 
agents  of  the  plaintiffs,  who  remitted  them  to  the 
plaintiffs  in  London.  The  drawees  refusing  to 
accept  the  bills,  the  plaintiffs  issued  an  attach- 
ment out  of  the  Lord  Mayor's  Court  to  attach 
moneys  of  the  drawers  in  the  hands  of  the  gar- 
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LORD  MAYOR'S  COURT— continued. 
nishees,  bankers  in  London: — Held,  tliat  the 
"  cause  of  action  "  arose  in  America  and  not  in 
London,  and  consequently  that  the  garnishees 
were  entitled  to  a  prohibition. — Addition  to  the 
head-note  of  Mayor  of  London  v.  Cox  (Law  Eep. 
2  H.  L.  239),  by  Willes,  J,  In  the  Matter  of 
Cooke  v.  Gill;  The  Union  Bank  op  London, 
Garnishees  _       _        _        -  107 

2.   Foreign  Attacliment — Declaring  in  Pro- 
hibition.'] The  plaintiffs  attAched  by  process  in 
the  Lord  Mayor's  Court  money  of  the  defendants 
in  the  hands  of  the  garnishees.  A  rule  nisi  was 
obtained  for  a  writ  of  prohibition,  on  the  ground 
that  the  action  was  brought  to  recover  calls  in  a 
public  company  in  course  of  winding  up,  under  an 
order  made  by  the  Master  of  the  EoUs  out  of  the 
jurisdiction  of  the  Lord  Mayor's  Court,  and  that 
the  defendant  was  a  foreigner  having  no  residence 
or  place  of  business  in  England.  Cause  was 
shewn  upon  an  affidavit  stating  that  the  contract 
'for  the  purchase  of  the  shares  was  made  in  London, 
and  that  the  defendant  carried  on  a  large  banking 
business  through  the  garnishees  as  his  agents  in 
the  city  of  London. — The  plaintiffs  being  desirous 
of  questioning  the  decision  in  Coohe  v.  Gill  (ante, 
p.  107),  the  rule  was  enlarged  upon  their  under- 
taking to  declare  in  prohibition.  In  the  Matter 
OP  Whinney  v.  Schmidt  ;  The  London  and  West- 
minster Bank,  Garnishees  -        -        -  118 

3.    Foreign  Attacliment — Prohibition  not 

grantahle  to  the  Defendant  in  the  Suit — Mayors 
Court  Act,  1857  (20  &  21  Vict.  c.  clvii.),  s.  15.] 
The  defendant  in  the  suit  in  the  Lord  Mayor's 
Court  cannot  move  for  a  writ  of  prohibition,  to 
stay  the  proceedings  in  a  foreign  attachment. 
Baker  v.  Clark       -        -        -        -  121 

4.    London — Prohibition — New  Trial  in 

the  Mayor's  Court  after  a  Bute  for  a  Nonsuit  made 
absolute  in  a  Superior  Court.']  Notwithstanding 
s.  10  of  the  Mayor's  Court  Loudon  Procedure  Act, 
1857  (20  &  21  Vict.  c.  clvii.),  this  Court  has  no 
power  to  prohibit  the  Lord  Mayor's  Court  from 
proceeding  to  re-try  an  action  there,  after  a  rule 
absolute  for  a  nonsuit  in  this  Court  upon  a  point 
reserved.  In  the  Matter  op  Lebeau  v.  The 
General  Steam  Navigation  Company    -  129 

5.   Mayors  Court  Procedure  Act  (20  &  21 

Vict.  c.  clvii.)  ss.  8,  10 — New  Trial — Leave  re- 
served— "  Upon  Trial  of  any  Xssue."]  By  the 
Mayor's  Court  Procedure  Act,  s.  10,  it  is  provided 
that  if  the  judge,  "  upon  tlio  trial  of  any  issue," 
shall  grant  leave  to  move  in  any  of  the  superior 
Courts  to  enter  a  verdict  or  nonsuit,  or  for  a  new 
trial,  the  party  to  wliom  such  leave  is  granted 
may  move  accordingly,  in  sucli  Court,  within  the 
time  within  which  motions  of  the  like  kind  may 
1)0  made  in  such  Court.— Where  in  a  case  triinl  on 
Thnr.sday  the  judge,  immediately  after  the;  trial, 
refused  leave  to  move,  but  on  the  following  Mon- 
day changed  his  mind  and  granted  it: — Held,  (by 
Bovill,  C.J.,  and  Keating  and  Grove,  JJ.,  Brett,  J., 
dissenting),  that  the  leave  could  not  be  consi- 
dered as  given  "  upon  the  tiial  of  the  issue  "  in  ac- 
cordance with  the  Act.  Eolkakd  r.  The  JMetiio- 
roiJTAN  Railway  Company  -        -        -  470 


LOSS  OF  FREIGHT— 1/ar me  Lisurance —Plight  of 
Charterer  to  throw  up  Charter pjarty  ichere  Vessel 
disabled.]   The  plaintiff,  on  the  9th  of  November, 

1871,  effected  an  insurance  "  on  chartered  freight 
valued  at  2900Z.  at  and  from  Liverpool  to  New- 
port in  tow,  whilst  there,  and  thence  to  San  Fran- 
cisco,'' &c.  The  ship  left  Liverpool  on  the  2nd  of 
January,  1872,  and  on  the  4th,  before  arriving  at 
Newport,  took  the  rocks  in  Carnarvon  Bay.  She 
was  got  off  much  damaged,  and  returned  to  Liver- 
pool on  the  12th  of  April,  where  she  was  sold 
under  circumstances  which  the  Com-t  held  not  to 
be  justifiable ;  there  being  no  satisfactory  evi- 
dence of  a  constructive  total  loss.  She  was  re- 
paired by  the  purchaser,  and  was  still  under 
repair  at  the  time  of  the  trial,  the  16th  of  April, 

1872.  — B}^  the  charterparty  the  vessel  was  to  pro- 
ceed with  all  convenient  speed  (dangers  and  acci- 
dents of  navigation  excepted)  from  Liverpool  to 
Newport,  and  there  load  a  cargo  of  iron  rails  for 
San  Francisco.  After  the  vessel  took  the  rocks, 
and  before  she  was  got  off,  viz.  on  the  15th  of 
February,  the  charterers  threw  up  the  chra-ter,  and 
on  the  following  day  they  hired  another  ship  to 
carry  the  rails  (which  were  wanted  for  the  con- 
struction of  a  railway)  to  San  Francisco.  The 
plaintiffs  sued  the  underwriters  for  a  loss  of  the 
chartered  freight.  The  jury  found  that  the  time 
necessary  for  getting  the  ship  off  and  repairing 
her  was  so  long  as  to  make  it  unreasonable  for  the 
charterers  to  supply  the  agreed  cargo  at  the  end 
of  such  time,  and  so  long  as  to  put  an  end  in  a 
commercial  sense  to  the  commercial  speculation 
entered  upon  by  the  ship-owner  and  the  char- 
terers : — Held,  by  Keating  and  Brett,  J  J.,  that  the 
charterers  were  absolved  from  loading  the  vessel, 
and  that  the  ship-owner  therefore  might  recover  for 
the  loss  of  freight. — Held,  contra,  per  Bovill,  C.  J., 
that  the  charterers  were  not  entitled  to  throw  up 
the  charter,  and  that  consequently  the  plaintiff 
could  not  recover  against  the  underwriters,  and 
that  the  findings  of  the  jury  were  inuuaterial. 
Jackson  v.  The  Union  Marine  Insuuaxce  Com- 
pany, Limited  -        -        -        -  572 

LOSS  OF  PAWN  TICKET      -        -        -  122 

See  Pawnbuoker. 
LOSS,  PARTIAL— Depreciation  in  value    -  552 
See  Damage  by  Sea  Watei;. 

LOSS,  TOTAL— Restraint  of  princes  -  649 

See  Pestraint  of  Princes. 

LOST  DOCUMENT -— Married  woman  — Conunis- 
sion  -----  103 
Sec    Acknowledgment    by  ]\L\i;uied 
Woman. 

LUMP  FREIGHT— ^7//>  and  Shippi-ig—Chartf^r- 
pariy — Loi^s  of  Part  of  Cargo  by  Pt  rils  of  the  Sea 
■without  Defaidt  of  Shipoinur— Deduction  from 
Frciglit.]  A  charterparty  Worn  Piga  to  Ix^ndon 
pmvidcd  iliattlu'  ship  .should  load  a  full  and  coni- 
]il(>te  cargo  of  lalh-wood,  and  deliver  the  same  on 
i)i'ing  paid  freight  as  follows  ;  a  lump  .'suni  of  :51.')/. 
Th(>rr  was  the  usual  except  ion  of  sea  risks,  and 
the  freight  was  to  bo  paitl  half  on  arrival,  and  the 
remainder  on  luiloading  and  right  delivery  of 
cargo.  I'art  of  tlu^  cargo,  loaded  in  noconlnnce 
with  the  charterparty,  was  lo.st  by  perils  of  the 
sea.  without  any  default  of  the  master  or  cn^w  : — 
77(7(7,  that  the  shipowner  was,  ou  delivery  of  the 
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LUMP  T'KEIG'H.T— continued. 

remainder  of  the  cargo,  entitled  to  tlie  full  snm. 

KoBiNSON  V.  Knights  -        -        -        -  465 

MANOR,  LORD  OF — Eeservation  of  Game  514 

See  Eight  op  Spoeting. 
MANORIAL  RIGHT— Eeservation  of  Game  514 

See  Eight  of  Spobting. 
MARRIED  WOMAN— Acknowledgment    -  106 

See    Acknowledgment    by  Married 
Woman. 

MARINE  INSURANCE— Concealment      -  216 

See  Concealment  of  Material  Fact. 
 Damage  to  part  of  goods        -        -  552 

See  Damage  by  Sea- water. 
 Insurable  interest        -        -         18,  596 

See  Insurable  Interest.    1,  2. 
■  Land  transit      -        -        -        -  649 

See  Eestraint  of  Princes. 
■  :  Loss  of  freight   -        -        -        -  572 

See  Loss  of  Freight. 
 Place  of  risk        -        -         Ex.  Ch.  548 

See  Place  of  Eisk  under  Policy. 
 Eestraint  of  princes     -        -        -  649 

See  Eestraint  of  Princes. 
MASTER  AND  SERVANT— Negligence  of  servant 

See  Negligence  of  Servant.  [563 
 Tort  of  servant  -        -        -   Ex.  Ch.  148 

See  Tortious  Act  op  Servant. 
MATERIAL  FACT— Concealment   -        -  216 

See  Concealment  op  Material  Fact. 
MAYOR'S  COURT,  LONDON  107,  118,  121, 

[129,  470 

See  Lord  Mayor's  Court.    1,  2,  3,  4,  5. 
MAYOR'S  COURT  OF  LONDON  PROCEDURE  ACT, 
1857       -        _        -     107,  121, 470 

See  Lord  Mayor's  Court.    1,  3,  5. 
MEASURE  OF  DAMAGES    -        -        -  227 

See  Costs  op  depending  Action. 

 Breach  of  contract       Ex.  Ch.  131,  167,  475 

See  Damages  for  Breach  of  Contract. 
1.  2,  3. 

 Covenant  to  repair      _        -        -  79 

See  Covenant  to  repair. 

MERCHANT  SHIPPING  ACT,  1862,  s.  68  -  227 

See  Costs  of  defending  Action. 

METROPOLIS  LOCAL  MANAGEMENT  ACT,  1856, 
s.  102  _        _        _        _  401 

See  Coal-plate  in  Highway. 

METROPOLIS  LOCAL  MANAGEMENT  ACT,  1862, 
ss.  75,  107    -        -        -        -  441 

See  General  Line  of  Buildings. 

MINERALS — Eeservation — Compensation  336 
See  Eeservation  of  Mines. 

MINES — ^Eeservation — Compensation 
See  Eeservation  of  Mines. 

MINISTERIAL  DUTY— Breach— Action  - 
See  Breach  op  ministerial  Duty. 

MISREPRESENTATION— Agent— Warranty 
See  Wabeanty  op  Authority. 

 Description  of  goods  shipped  - 

See  Description  of  Goods  shipped. 


336 

489 

427 

88 
1. 


MONTHLY  DELIVERIES— Measure  of  damages 

[167 

See  Damages  for  Breach  of 
tract.  2. 
MORTGAGE— Eepleviu—  Estoppel 

See  Estoppel  by  Judgment.  2. 

 ■  Sale — Pleading 

See  Sale  by  Mortgage. 
MUNICIPAL  CORPORATIONS  ACT,  s.  52 
See  Disqualification  op  Town 

CILLOB. 

MUNICIPAL  ELECTION— Disqualification  406 
See  Disqualification  of  Town  Coun- 
cillor. - 

 Presiding  officer — Action 

See  Breach  of  ministerial  Duty 

MUTUAL  CREDIT— Set-off  -        -  - 
See  Equitable  Set-off. 


CON- 

-  454 

-  358 

-  406 

COUN- 
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NEGLIGENCE— Arbitrator  -        -        -  1 

See  Arbitrator. 
 Evidence — Public  carriage    -        -  380 

See  Evidence  op  Negligence. 
 Master  and  servant      -        -        -  663 

See  Negligence  op  Servant. 

NEGLIGENCE  OF  SERVANT— Jfasier  and  Ser- 
vant— Liability  of  Master — Scope  of  Employment.J 
A  stevedore  employed  to  ship  iron  rails  had  a 
foreman  whose  duty  it  was  (assisted  by  labourers) 
to  carry  the  rails  from  the  quay  to  the  ship  after 
the  carman  had  brought  them  to  the  quay  and 
unloaded  them  there.  The  carman  not  unloading 
the  rails  to  the  foreman's  satisfaction,  the  latter 
got  into  the  cart  and  threw  out  some  of  them  so 
negligently  that  one  fell  upon  and  injured  the 
plaintiff,  who  was  passing  by : — Held,  per  Grove 
and  Denman,  J  J.  (Brett,  J.,  dissenting),  that 
there  was  evidence  for  the  jury  that  the  foreman 
was  acting  within  the  scope  of  his  employment, 
so  as  to  render  the  stevedore  responsible  for  his 
acts.    Burns  v.  Poulsom     -        -        -  563 

NEW  TRIAL — Damages  under  201. — Replevin.'] 
The  rule  that  a  new  trial  will  not  be  granted  for 
either  party  where  the  sum  given  or  recoverable 
is  under  20L,  does  not  apply  to  replevin.  Edgson 
V.  Card  WELL  -----  647 

 Leave  reserved  -        -        -        -  470 

See  Lord  Mayor's  Court.  5. 

NON-PAYMENT  OF  MONEY— Attachment  104 
See  Attachment  for  Non-payment  of 
Money. 

NOTICE — Animal  having  contagious  diseases  322 
See    Contagious   Diseases  (Animals) 
Act,  1869. 

NOTICE  OF  ABANDONMENT  — Eestraint  of 
Princes  -  -  -  -  649 
See  Eestraint  of  Princes. 

NOTICE  OF  APPEAL— Eegistration  -  241 
See  Vote  for  Parliament. 

NOTICE  TO  PROCEED— Stay  of  proceedings  29 

See  Stay  op  Proceedings. 
NOTICE   TO    TREAT— Covenant  to  repair  — 

Damages      -        -        _     '   _  79 

See  Covenant  to  repair. 
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■^s  :NUISANCE— Insecure  coal-plate  -  -  401 
51  See  Coal-plate  in  Highway. 

OBSTKUCTION  OF  HIGHWAY— Compensation 
H  Ex.  Ch.  191 

See  Compensation  under  Lands  Clauses 
38  Act. 

OFFICE  COPY  OF  AFFIDAVITS  —  Practice- 
's Motions^^  The  Court  will  in  no  case  dispense 
s-  with  the  practice  whichi  requires  a  party  shewing 
\  Clause  against  a  rule  to  take  office  copies  of  the 
)8  -affidavits  upon  which  it  is  moved.  In  ee  Chaf- 
s.    fees  376 

OFFICIAL  ASSIGNEE— Surplus  estate  -  24 
!j  See  Garnishee  Order. 

OPEN  POLICY— Declaration  -        -  18 

5  See  Insurable  Interest.  1. 

PAKLIAMENTAEY  ELECTION  241,  245,  256, 
J  [259,  265,  269,  281,  306 

See  Vote  for  Paeliabient. 
10  PAKLIAMENT— Vote  for    •-  241,245,256,259, 

[265,  269,  281,  306 
J  See  Vote  for  Paeliajient. 

PAEOL  EVIDENCE— Custom         -        -  482 
See  Evidence  to  vary  written  Con- 
tract. 

^  I  PARTIAL  LOSS — Depreciation  in  value   -  552 

\  Y  /See  Damage  BY  Sea-watee. 

J  ^   .PAETIES  TO  ACTION  — Amendment  — Substi- 

l  >  tution         _        _        _        _  645 

,  :  >S'ee  Substitution  op  Dependant. 

r  I  .PAETY  WALLS— Continuing  offence       -  416 

0  j  >S^ee  Continuing  Offence. 

s     PASTUEAGE — Immemorial  exercise  of  right 
^  I  See  Common  in  Geoss.  Ex.  Ch.  527 

PAYMENT— Composition  -  -  -  406 
^  ;  See  Disqualification  op  Town  Coun- 

;    !  '  CILLOE. 

5   Evidence— Cheque      _        _        _  685 

See  Evidence  op  Payment. 

j     PAWNBEOKER— PZecZflre  of  Goods— Pawnhrolcers 
^      Act  (39  &  40  Geo.  3,  c.  99),  ss.  15,  US— Loss  of 
Pawn  Ticket — Bight  to  redeem.']    The  16th  section 

1  of  the  39  &  40  Geo.  3,  c.  99,  provided  that  in  case 
,      the  pawn-ticket  for  goods  pledged  were  lost,  mis- 
laid, destroyed,  or  fraudulently  obtained  from  the 
owner  thereof,  and  the  goods  remahicd  unrc- 

i      deemed,  the  pawnbroker  shoukl,  at  the  request  of 
F      the  person  claiming  to  be  the  owner  of  the  goods, 
deliver  to  such  person  a  copy  of  the  ticket  and  a 
,       form  of  affidavit  (now  a  declaration) -Blating  the 
'       circumstances,  and  the  person  having  obtained 
'      such  copy  and  form  of  affidavit  shouhl  thereupon 
prove  his  i)ropcrty  in  such  goods  to  the  satisfaction 
f  !    of  a  justice  of  tlie  peac(>,  and  should  verify  on 
)  ;    mth  or  athrmalion  before  the  said  justice  the  truth 
'  i  'Of  the  particular  circumstances  attending  the  case 
[       menti(med  in  the  said  affidavit,  "whereupon"  the 
pawnbroker  should  sulfer  the  person  so  proving 
I    such  property  to  the  satisfaction  of  such  justice  as 
'       aforesaid,  and  making  such  atlidavit  or  aiiinnntion 
.as  aforesaid,  on  U'aving  Ihe  t'0})y  of  the  ticket  and 
-  ;    the  affidavit  with  the  i)awnl)roker,  to  redeem  such 
} !  i    :;goods  and  chattels  : — JJeld,  that  where  a  person 
j  !    having  lost  the  ticket  for  goods  pledged  by  him 
i  j      Vol.  VIII.— C.  P.  3 
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VAWSEROKER— continued. 
had,  in  accordance  with  the  section,  procured  from 
the  pawnbroker  a  copy  of  the  original  ticket  and 
a  form  of  declaration,  proceeded  with  the  same 
before  a  magistrate,  and  having  proved  his  title 
before  him,  straightway  returned  to  tlie  pawn- 
broker, and  shewed  him  the  declaration  which  he 
had  made,  he  was  not  bound  to  redeem  the  goods 
immediately,  but  might  redeem  them  at  any  time 
at  which  he  might  have  redeemed  them  if  he  still 
held  the  original  ticket,  and  that  the  pawnbroker 
was  not  justified  in  the  meanwhile  in  delivering 
the  goods  to  a  person  producing  the  original 
ticket.  Bueslem  v.  Attenboeough  -  122 
PAWNBEOKEES  ACT,  ss.  15,  16     -        -  122 

See  Pawnbrokee. 
PAWN  TICKET— Loss  of  ticket      -        -  122 

<See  Pawnbroker. 

T'ENALTY— Agreement  for  the  Sale  of  a  Public- 
house — Penalty  or  Liquidated  Damages-Pleading. 1 
An  agreement  for  the  sale  of  the  trade-fixtures, 
&c.,  of  a  public -house  by  W.  to  L.  at  a  fair  valua- 
tion, contained  the  following  stipulations, — that, 
in  addition  to  the  amount  of  the  valuation,  L. 
agreed  to  pay  W.  50Z.  goodwill ;  that  L.  was  to  be 
allowed  to  take,  in  the  event  of  him  leaving,  the 
said  sum  of  50Z.  ;  that  L.  should  pay  to  W.  IDOL 
for  painting,  &c. ;  that  the  rent  was  to  be  75Z. 
yearly ;  that  six  months'  notice  to  quit  should  be 
given  by  either  party;  and  that,  "by  way  of 
making  this  agreement  binding,  each  of  the 
above  contracting  parties  have  deposited  in  the 
hands  of  H.  the  sum  of  40Z.  each ;  and  either 
party  failing  to  complete  this  agreement  shall 
forfeit  to  the  other  his  deposit-money  as  and  for 
liquidated  damages." — In  an  action  by  L.  against 
W.  for  refusing  to  sell  pursuant  to  the  agreement, 
"  whereby  the  plaintiff  had  lost  the  advantage 
which  would  have  accrued  to  him  from  the  per- 
formance of  the  agreement  by  the  defendant,  and 
had  lost  the  use  of  the  money  paid  by  him  as  such 
deposit  as  aforesaid  :" — Held,  that  the  plaintiff's 
remedy  for  the  breach  was  confined  to  the  recovery 
of  the  40Z.  deposited  with  II. — Plea,  that  the  plain- 
tiff sued  li.  for  the  two  sums  of  40/.  deposited 
with  him  "  as  and  for  liquidated  damages  in  re- 
spect of  the  said  breaches,  and  recovered  judg- 
ment in  respect  thereof :" — Held,  no  answer  to  the 


action.    Lea  v.  Wiiitaker  -        -        -  70 

 Summons — Limitation  of  time         -  441 

See  General  Line  op  Buildings. 
PEEE  OF  PAELIAMENT— Vote     -        -  245 
See  Vote  fok  Pakllvment.  1. 


PLACE  OF  EISK  UNDEE  -BOIACY—Lmuance  on 
Ship  against  Fire — Coiislruction  of  Policij — Place 
ill  lohich  Policy  (dtachcs.']     A  iiro  policy  was 
effiH'ted  for  a  ci-rlain  perioil  of  time,  on  a  steam- 
ship lying  in  the  Victoria  Docks.  London,  with 
liberty  to  go  into  dry  dock.    The  ship  was  taken 
up  the  river,  gome  distance  from  the  Victoria 
Docks,  to  the  nearest  nvailablo  tlry  dock  :  but  iu 
order  that  she  might  bo  able  to  enter  the  dry 
dock  it  wiis  necessary  to  remove  part  of  her  paddle- 
wheels.    This  was  done  iu  tlu>  Victoria  Docks, 
j  Mcv  repairs  biung  C(Mnpleted,  she  was  taken  out  of 
the  (Iry  dock  and  ntoored  in  the  river  at  a  place  a 
j  few  hundred  yards  higher  up  than  the  dry  dock, 
i  where  she  rouuiiucd  ten  days,  for  the  purpose  of 
L  2 
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PLACE  OF  RISK  UNDER  TOLICY— continued. 
having  her  paddle-wheels  replaced  before  return- 
ing to  the  Victoria  Docks. — Whilst  so  moored  she 
■was  destroyed  by  an  accidental  fire.  It  was 
proved  to  be  usual  to  remove  the  paddles  of  large 
steamers  to  enable  them  to  go  into  dry  dock,  and 
that  the  time  occupied  in  the  river  in  replacing 
them  in  this  case  was  not  unusual  or  unreason- 
able : — Held  (affirming  the  decision  of  the  Court 
below),  that  the  policy  only  attached  upon  the 
vessel  whilst  in  the  Victoria  Docks,  or  in  the  dry 
dock,  or  in  the  river  for  the  purpose  of  going  to 
and  returning  from  the  dry  dock,  and  not  during 
her  stay  in  the  river  for  a  different  purpose,  and 
consequently  the  insurers  were  not  responsible  for 
the  loss.  Peaeson  v.  The  Commekcial  Union 
Assurance  Company  -        -        -  Ex.  Ch.  548 

PLEADING— Libel— Justification  -        -  362 
See  Libel. 

 Mortgage — Sale  by  mortgagee         -  358' 

See  Sale  by  Moetgagee. 
 Written  contract — Agreement  to  carry  395 

See  Waebanty  of  time  of  Aeeival. 

PLEDGE— Loss  of  pawn  ticket       -        -  122 
See  Pawnbeoker. 

PLENE  ADMINISTRAVIT— Estoppel  Ex.  Ch.  356 
See  Estoppel  by  Judgment.  1. 

PRACTICE— Amendment— Parties  -        -  645 

See  Substitution  of  Defendant. 
 Appeal  from  justices    -        -        -  416 

See  Continuing  Offence. 
■  Attorney — Common  Pleas      -        -  103 

See  Suspension  feom  Peactice. 
 Bill  of  exchange — Common  law        -  100 

See  Leave  to  appbae. 
 Common  Pleas — Attorney      -        -  103 

See  Suspension  feom  Peactice. 
 Costs — Action  of  contract       -        -  345 

See  Costs  undee  County  Couet  Acts. 
 Ejectment — Stay  of  proceedings       -  29 

See  Stay  of  Peoceedings. 
 Motion— Office  copy  of  affidavits       -  376 

See  Office  Copy  of  Affidavits. 
 New  trial — Damages  under  201.       -  647 

See  New  Teial. 
 New  trial — Leave  reserved    -        -  470 

See  Lord  Mayor's  Couet.  5. 
 Notice  to  proceed        -  -  29 

See  Stay  of  Peoceedings. 
 Eegistration  appeal     -        -        -  241 

See  Vote  foe  Parliament.  8. 
■  Striking  out  plea        _        _        -  358 

See  Sale  by  Moetgagee. 

PRESCRIPTION— Toll  traverse      -    Ex.Ch.  157 
See  Toll  Traverse. 

PRESUMPTION  OF  LEGAL  ORIGIN    Ex.  Ch.  527 

See  Common  in  Gross. 

PRINCIPAL  AND  AGENT— Custom  of  trade— 
Charterparty         _        _        _  482 
See  Evidence  to  vary  Written  Con- 
tract. 

 Warranty  of  authority  -        -        -  427 

See  Warranty  of  Authority. 


PRINCIPAL  AND  SURETY— Continuing  guaran- 
tee    -        -        -        -        -  694 

See  Continuing  Guarantee. 

PROHIBITION— Lord  Mayor's  Court       -  107,. 

[118,  121,  129 

See  Lord  Mayor's  Court.    1,  2,  3,  4. 
PROMOTER — Disclosure  of  contract  in  prospectus 
See  Prospectus  of  Company.  [328 

PROSPECTUS  OF  COM-p ANY  —  Company— Pro- 
spectus— Companies  Act,  1867  (30  &  31  Vict, 
c.  131),  8.  38 — Fraud — Non-disclosure  of  Con- 
tracts made  hy  Promoters  or  Directors."]  The  38tlL 
section  of  the  Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  which  provides  for  the  disclosure  in 
the  prospectus  of  a  company  of  certain  particulars 
with  regard  to  the  class  of  contracts  specified  in 
the  section,  is  applicable  only  for  the  protection  of 
shareholders  in  the  company,  and  creates  no  statu- 
tory duty  towards  bondholders  of  the  company  or 
others  for  breach  of  which  an  action  on  the  statute- 
will  lie  : — Qusere,  as  to  the  nature  of  the  contracts 
to  which  the  provision  is  applicable. — Semhle,  per 
Honyman,  J.,  that  the  section  creates  no  statutory 
cause  of  action,  but  merely  amounts  to  a  declara- 
tion that,  as  between  shareholders  and  those  issu- 
ing the  prospectus,  the  latter  shall  be  deemed  to 
have  acted  fraudulently.  Cornell  v.  Hay.  The 
Same  v.  Massey.    The  Same  v.  Torrens  -  328 

PUBLIC  CARRIAGE— Kicking  horse  -  390 
See  Evidence  of  Negligence. 

PUBLIC  HEALTH  ACT,  1848         -        -  416 

See  Continuing  Offence. 

"  QUANTITY  AND  QUALITY  UNKNOWN"  67& 

See  Description  op  Goods  shipped.  2. 

RAILWAY  COMPANY— Signals  at  junction— Pay- 
ment -  _  ,  -  -  -  685 
See  Evidence  of  Payment. 

 Tort  of  servant  -        -        -    Ex.  Ch.  148 

See  Tortious  Act  of  Servant. 

RAILWAYS  CLAUSES  ACT  -  185 
See  Inconsistent  Enactments. 

RAILWAYS  CLAUSES  ACT,  1863,  s.  12  -  685' 
See  Evidence  of  Payment. 

RECEIPT— Payment— Evidence  -  -  685- 
See  Evidence  op  Payment. 

REGISTRATION— Bill  of  sale  -  -  64 
See  Substituted  Bill  of  Sale. 

REGISTRATION  APPEAL— Practice  -  241 
See  Vote  foe  Parliament.  8. 

REGISTRATION  APPEALS      241,  245,  256,  259,. 

[265,  269,  281,  306 

See  Vote  for  Parliament,  1,  2,  3,  4  5, 
6,  7,  8. 

RENT  CHARGE— Vote  for  parliament  269,  281 
See  Vote  for  Parliament.  5, 6, 7.  [316> 

REPLEVIN— Damages— Estoppel  -        -  454. 

See  Estoppel  by  Judgment.  2. 
 New  trial — Damages  under  20Z.       -  647 

See  New  Trial. 
RESERVATION  OF  GAME   -        -        -  614. 

See  Eight  of  Sporting. 
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EESERVATION  OF  MISHS— Conveyance  of  Land 
subject  to  Beservation  of  Mines  and  Mining  Powers 
— Compensation  to  Grantee  for  Exercise  of  Powers 
reserved — Mode  of  Assessment — Jlliat  Damage  the 
Siibject  of  Compensation,']  A  conveyance  of  land 
in  fee  was  made  subject  to  a  reservation  to  the 
grantors  of  mines  and  minerals,  and  extensive 
powers  of  occupying  and  using  the  surface  for  the 
purpose  of  working  the  same.  It  was  provided 
thereby  that  it  should  not  be  lawful  for  the 
-grantee  to  do  or  suffer  anything  to  be  done  where- 
by the  grantors  should  be  prevented,  hindered,  or 
obstructed  in  the  exercise  of  the  powers  reserved, 
and  also  that  the  grantors  should  make  to  the 
grantee  annually  reasonable  compensation  for 
damage  or  spoil  of  ground  to  be  occasioned  by 
the  exercise  of  the  reserved  powers.  Previously 
to  the  date  of  the  deed  of  conveyance  the  premises 
were  leased  to  the  grantee,  subject  to  similar  re- 
servations to  those  in  the  conveyance,  and  workings 
already  existed  which  had  taken  place  under  such 
reservations : — Held,  that  no  restriction  was  placed 
by  the  words  of  the  conveyance  on  the  use  by  the 
;grantee  of  the  land  for  any  purpose  to  which  it 
was  applicable  so  long  as  he  did  not  touch  or 
interfere.with  the  minerals,  and  the  compensation 
for  damage  or  spoil  of  ground  occasioned  by  the 
.-exercise  of  the  powers  reserved  must  be  estimated 
with  reference  to  the  value  of  the  land  for  any 
purpose  to  which  an  ordinary  owner  might  put  it ; 
and  that  compensation  was  due  in  respect  of  dam- 
age arising  from  the  use  subsequently  to  the  con- 
veyance of  land  included  therein  that  had  been 
previously  occupied  and  used  for  mining  purposes, 
t)ut  not  in  respect  of  the  mere  existence  of  work- 
ings in  being  at  the  time  of  the  deed,  or  their  sub- 
sequent user  without  any  fresh  damage.  Mordue 
V.  The  Dean  and  Chapter  of  Durham    -  336 

RESTRAINT  OF  PRINCES— ilfarme  Insurance- 
Description  of  Voyage — Overland  Transit — Hostile 
Detention  of  Goods  in  a  hesieged  Town — Abandon- 
ment— Total  Loss.]  A  marine  policy  may  cover 
the  risks  during  a  portion  of  the  transit  to  be  per- 
formed overland,  provided  apt  language  be  em- 
ployed to  express  that  intention. — The  hostile  de- 
tention of  goods  within  a  besieged  city  or  town  is 
a  "  restraint  of  princes  a  "  siege  "  and  a  "  block- 
ade" standing  upon  the  same  footing  in  this 
respect. — In  a  policy  of  insurance  tlie  course  of 
the  voyage  was  thus  described: — "At  and  from 
Japan  and  [or]  Shanghai  to  Marseilles  and  [or] 
Leghorn  and  [or]  London  via  Marseilles  and  [or] 
Southampton,  and  whilst  remaining  there  for 
transit,  with  leave  to  call  at  any  ports  or  i)laces  in 
or  out  of  the  way  for  all  purposes,  including  all 
risks  of  craft  to  and  from  the  steamers,  &e.,  upon 
any  kind  of  goods,  &c.,  in  the  good  ship  or  vessel 

called  the  steamers  or  steamer,  per  overland, 

or  via  Suez  Cauiil,"  &c.  The  risks  insured  against 
were,  amongst  others,  of  the  seas,  men  of  war, 
enemies,  surprisals,  takings  at  sea,  arrests,  re- 
straints and  detainments  of  all  icings,  princes,  and 
people,"  &c.  In  the  margin  of  the  policy  was  the 
following  memorandum, — "It  is  hereby  agrcinl 
that  the  silks  insured  by  this  policy  shall  bo 
shipped  by  Peninsular  and  Oriental  Conii)any, 
Mcssageries  Imjieriales  steamers,  and  [or]  the 
steamers  of  the  Mercantile  Trading  Company  of 
Liverpool  only." — The  goods  insured  (silks)  were 


RESTRAINT  OF  miNCES— continued. 
carried  from  Shanghai  to  Hong  Kong  in  a  steamer 
belonging  to  the  Messageries  Imperiales,  and  were 
there  transhipped  into  another  steamer  of  the 
same  company  and  carried  through  the  Suez 
Canal  to  Marseilles, — this  being  the  ordinary- 
course  of  business  of  that  company  in  carrying 
goods  from  Shanghai  to  Marseilles.  Goods  are 
carried  by  the  Messageries  Imperiales  at  through 
rates  from  Shanghai  to  London ;  and  the  freight 
upon  the  silks  in  question  was  paid  to  that  com- 
pany for  the  whole  journey. — At  the  time  of 
etfecting  the  policy,  the  steamers  of  the  Message- 
ries Imperiales  ran  from  the  East  to  Marseilles 
and  no  further.  Goods  were  never,  in  the  ordi- 
nary course  of  business,  carried  from  China,  Japan, 
or  India  to  London  via  Marseilles,  except  by  the 
Messageries  Imperiales,  and  that  company  always 
sent  such  goods  overland  through  France, — by  the 
Lyons  railway  from  Marseilles  to  Paris,  and 
thence  by  the  Northern  railway  to  Boulogne, 
and  thence  to  London :  and  this  course  of  busi- 
ness was  well  known  among  underwriters. — The 
silks  in  question,  having  reached  Marseilles,  were 
forwarded  by  the  Lyons  railway  to  Paris  on  the 
3rd  of  September,  1870,  and  arrived  at  the  Paris 
station  on  the  13th.  At  this  time  the  German 
armies  had  invaded  and  occupied  a  large  part  of 
France,  and  were  advancing  upon  Paris,  which 
they  had  completely  surrounded  and  besieged  by 
the  19th,  preventing  all  communication  between. 
Paris  and  all  other  places,  so  that  it  was  impos- 
sible to  remove  the  silks  from  Paris.  This  state 
of  things  continued  until  (and  long  after)  the  7th 
of  October,  on  which  last-mentioned  day  the  as- 
sured gave  notice  of  abandonment.  After  the 
commencement  of  this  action  the  silks  were  for- 
warded to  London ;  and  they  arrived  there  in  an 
undamaged  state  on  the  20th  of  March,  1871. — 
Upon  a  special  case  setting  forth  the  above  facts, 
the  Court  to  draw  inferences : — Held,  first,  that 
the  policy  covered  the  whole  journey  from  Shan- 
ghai to  London,  including  tlie  overlaml  transit 
from  Marseilles  to  Boulogne  ;- — Secondly,  that  the 
detention  of  the  silks  in  Paris  by  reason  of  the 
state  of  siege  was  a  "  restraint  of  princes  "  within 
the  meaning  of  the  policy  ;  and  consequently  that, 
the  goods  being  lost  to  the  assured  for  an  indefi- 
nite time,  they  were  entitled  to  abandon,  and  to 
recover  against  the  underwriters  as  for  a  total 
loss.  EoDouANAcni  r.  Elliott  -  -  649 
REVISING  BARRISTER— Dutv  of— Disqualilica- 
tiou  -  -  -  '  -  -  245 
See  \oTK  FOR  Parliament.  1. 

RIGHT  OF  SPORTING— J»r7o.«»r('  Act— Gome— 
Ji'cscrvaiion  of  Iiigltts  of  Shooting  to  Lord  of 
Manor.']  An  inclosure  Act  directed  the  commis- 
sioners appointcMl  thereby  lo  allot  to  the  liuly  of 
the  manor,  hvv  heirs  and  assigns,  a  oorlnin  pro- 
portion in  value  of  the  lands  to  be  inoloscil,  in 
lieu  of  anil  :is  a  full  compensation  for  the  right 
and  interest  of  such  lady  of  the  manor  in  and  to 
the  soil  of  the  saiil  lanils,  and  to  allot  the  residue 
iiniongst  the  other  persons  entitled  to  rights  of 
common;  and  it  was  enacted  that  the  scveiul 
allotments  should  be  vestcil  in  the  nllotlees  re- 
spectively, in  full  bar  of  and  satislaotion  for  all 
rights  of  common  and  other  rights  and  interests 
whatsoever  in,  over,  and  upon  the  :^;xid  lands  (ex- 
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RIGHT  OF  STOB.TINGt— continued. 
cept  such  manorial  rights  as  were  thereafter 
reserved  to  the  said  lady  of  the  manor,  her  heirs 
and  assigns),  and  that  all  rights  of  common 
should  cease  over  the  said  lands,  except  such 
manorial  rights  as  last  aforesaid.  The  reserva- 
tion clause  reserved  to  the  lady  of  the  manor,  her 
heirs  and  assigns,  all  her  right,  title,  or  interest 
in  or  to  the  seignory  or  royalties  incident  or  be- 
longing to  the  manor,  and  all  rents,  quit-rents, 
and  other  rents,  reliefs,  duties,  customs,  and  ser- 
vices, and  all  courts,  perquisites,  and  profits  of 
courts,  rights  of  fishery,  and  liberty  of  hawking, 
hunting,  coursing,  fishing,  and  fowling  within 
the  said  manor,  and  all  tolls,  fairs,  &c.,  royalties, 
jurisdictions,  franchises,  matters,  and  things  what- 
soever to  the  said  manor,  or  to  the  lord  or  lady 
thereof,  incident  or  belonging,  or  which  had  been 
theretofore  held  and  enjoyed  by  the  lady  of  the 
manor  or  any  of  her  ancestors  (other  than  and 
except  such  common  rigbt  as  could  or  might  be 
claimed  by  the  said  lady  of  the  manor  as  owner 
of  the  soil  and  inheritance  of  the  said  commons 
or  waste  grounds)  :  —  Held  (by  Keating  and 
Grove,  J  J.,  Honyman,  J.,  dissenting),  that  the 
Act  did  not  reserve  to  the  lady  of  the  manor  the 
right  of  shooting  which  she  possessed  over  the 
lands,  the  subject  of  the  Act,  by  virtue  of  owner- 
ship of  the  soil.  SowEEBY  v.  Smith  -  514 
RULE  OF  COURT— Attachment  -  -  104 
See  Attachment  foe  Non-payment  of 
Money. 

RULES  OF  INSURANCE  CLUB     -        -  216 

See  Concealment  of  Material  Fact. 

SALE,  BILL  OF— Bankruptcy— Waiver  of  tort 

See  Waiver  of  Toet.  [350 
SALE  BY  MO'RTGAGt'EE— Practice :  Strildng  out 
Pleas — Mortgage:  Mortgagee  suing  upon  the  Co- 
venant after  having  exercised  Power  of  Sale.']  To 
a  declaration  by  mortgagee  against  mortgagor 
for  the  balance  due  for  principal  and  interest 
after  sale  under  a  power  in  the  deed  of  the  mort- 
gaged property  the  defendant  pleaded,  on  equit- 
able grounds,  that,  after  default  in  payment  of 
principal  and  interest,  the  plaintiff,  pursuant  to 
the  covenants  in  the  deed,  entered  into  and  took 
possession  of  the  mortgaged  premises,  and  sold 
the  same,  and  so  deprived  the  defendant  of  his 
right  to  have  them  re-conveyed  to  him  on  pay- 
ment of  the  principal  money  and  interest  due. — 
A  judge  at  chambers  having  struck  out  the  plea, 
on  the  ground  that  it  was  a  bad  and  dishonest 
plea,  the  Court  refused  to  interfere.  El'DGe  v. 
KiCHENS  -  -  _  _  _  358 
SALE— Contract— Penalty   -        -        -  70 

See  Penalty. 
SALE  OF  GOODS— Measure  of  damage    167,  475 
See  Damages  foe  Beeach  of  Contract. 
2,  3. 

SCOPE  OF  EMPLOYMENT  -        -        -  563 

See  Negligence  op  Servant. 
 Tort  of  servant  -        -        _  Ex.  Ch.  148 

See  Tortious  Act  op  Servant. 
SERVANT— Tort— Liability  of  master  Ex.  Ch.  148 

See  Tortious  Act  of  Servant. 
SET-OFF,  EQUITABLE— Unliquidated  damages 

See  Equitable  Set-off.  [10 


SEVERANCE  OF  QUALIFICATION  —  Vote  for  i 
parliament  -  -  -  -  265  jj 
See  Vote  for  Parliament.  '| 

SHIP — Bill  of  lading — Description  of  goods  ! 

[88,  679  jl 

See  Description  of  Goods  shipped.  1,  2.  ] 
 Charterparty — Lay-days        -        -      46'  i 

See  Commencement  op  Lay-days.  , 
 Charterparty — Warranty       -        -    395  ' 

See  Warranty  op  Time  of  Arrival.  < 

 Insurance  against  fire — Place  of  risk 

Ex.  Ch.  548 

See  Place  op  Kisk  under  Policy. 
 Insurance — Damage  to  part  of  goods  552» 

See  Damage  by  Sea- water. 
 Insurance — Concealment       -        -  216 

See  Concealment  of  Mateeial  Fact. 
 Insurance — Insurable  interest  1 8,  596 

See  Insueable  Inteeest.    1,  2. 
■  Insurance — Land  transit        -        -  649 

See  Eestraint  of  Princes. 
 Insurance — Loss  of  freight    -        -  672 

See  Loss  op  Freight. 
 Insurance — Eestraint  of  princes       -    649  i 

See  Restraint  of  Princes. 
 Landing  goods  unclaimed      -        -  227 

See  Costs  op  depending  Action. 
 Lump  freight    -        -        -        -  465 

See  Lump  Freight. 
SHIP  OR  SHIP'S  POLICY— Declaration  -  1& 

See  Insurable  Inteeest.  1. 
SIEGE— Goods  detained— Total  loss        -  64^ 

See  Resteaint  op  Peinces. 
SIGNALS — Expenses— Payment     -        -  686 

See  Evidence  op  Payment. 
SOLICITOR— Agreement  as  to  costs         -  425 

See  Ageeement  as  to  Costs. 
 Attachment      -        _        -        -  104 

See  Attachment  foe  Non-payment  of 
Money. 

 Striking  off  roll — Jurisdiction         -  6S 

See  Steiking  off  the  Eoll. 
 Suspension  from  practice       -        -  103 

See  Suspension  prom  Practice. 
SPORTING— Reservation  of  right  -        -  514 

See  Eight  op  Sporting. 
STATUTABLE  WAREHOUSE— Lien  for  freight 

See  Costs  of  defending  Action.  [227 
STATUTE— Construction      _        -        -  185 

See  Inconsistent  Enactments. 

STATUTE  OF  USES  -        -        -       281,  306 

See  Vote  foe  Parliament.    6,  7. 

STATUTES: 

8Hen.  6,  c.7        _        -        -        -  269 

See  Vote  for  Parliament.  5. 
27  Hen.  8,  c.lO     -        -        -  281, 

See  Vote  foe  Paeliament.    6,  7. 
ISEliz.  c.  5  -        _        _  _ 

See  Substituted  Bill  of  Sale. 
2  Wm.  4,  c.  45,  s.  24        _        -  - 

See  Vote  foe  Paeliament.  4. 
 s.  26     -        -        -       281,  306 

See  Vote  foe  Paeliament.  6,  7. 
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STATUTES— continued.  ' 
30  &  40  Geo.  3,  c.  99,  ss.  15,  16  -        -  122 

See  Pawnbeokeb. 
3  &  4  Wm.  4,  c.  74  -        -        -        -  106 

See  Acknowledgment  by  Makkied  Wo- 
man. 

5  &  6  Wm.  4,  c.  76,  s.  52  -        -        -  407 

See  Disqualification  of  Town  Coun- 

CILLOE. 

I  &  2  Vict.  c.  1X0,  s.  18    -        -        -  104 

See  Attachment  for  Non-payment  of 
Money. 

6  Vict.  0.  18,  s.  64  -        -        -        -  241 

See  Vote  fob  Parliament.  8. 
 s.  66     -        -        -        -  306 

See  Vote  for  Parliament.  7. 
6  Vict.  c.  18,  s.  75  -        -        -        -  259 

See  Vote  fob  Parliament.  3. 
8  &  9  Vict.  c.  28    -        -        -        -  79 

See  Covenant  to  eepaib. 
8  &  9  Vict.  c.  18,  s.  68      -        -  Ex.  Ch.  191 

See  Compensation  under  Lands  Clauses 
Act. 

8  &  9.  Vict.  c.  20    -        -        -        -  185 

See  Inconsistent  Enactments. 

9  &  10  Vict.  c.  95,  ss.  98,  99,  103  -      ,  -  378 

See  Committal  under  Debtors  Act, 
1869. 

II  &  12  Vict.  c.  63  -        -        -        -  416 

See  Continuing  Offence. 
15  &  16  Vict.  c.  76,  s.  202  -        -        -  29 

See  Stay  of  Proceedings. 
17  &  18  Vict.  c.  36  -        -        -        -  64 

See  Substituted  Bill  of  Sale. 

17  &  18  Vict.  c.  125,  ss.  60,  61    -        -  24 

See  Garnishee  Order. 

18  &  19  Vict.  c.  67  -        -        -        -  100 

See  Leave  to  appear. 
18  &  19  Vict.  c.  120,  s.  102        -        -  401 
See  Coal-plate  in  Highway. 

20  &  21  Vict.  c.  clvii.       -        -  107,  121,  470 

See  Lord  Mayor's  Court.    1,  3,  5. 

21  &  22  Vict.  c.  98  -        -        -        -  416 

See  Continuing  Offence. 
23  &  24  Vict.  c.  clxxvii.    -        -        -  185 

See  Inconsistent  Enactments. 
25  &  26  Vict.  c.  63,  s.  68  -        -        -  227 

See  Costs  of  defending  Action. 
25  &  26  Vict.  c.  clxxxvi.   -        -   Ex.  Ch.  167 

See  Toll  Tuaverse, 
25  &  26  Vict.  c.  93  -        -        -  Ex.  Ch.  191 

See  Compensation  undeu  IjAnds  Clauses 
Act. 

25  &  26  Vict.  c.  102,  ss.  75,  107  -  -  441 
See  General  Line  of  Buildings. 

26&27  Vict.  c.  92,  s.  12  -        -        -  685 

See  EviDET^CE  of  Payment. 

30  &  31  Vict.  c.  23,  ss.  7—9  -  -  216 
See  Concealment  of  Mateiual  Pact, 

30  &  31  Vict.  c.  31,  s.  38  -  -  -  328 
See  Prospectus  of  Company. 

30  &  31  Vict.  c.  102,  s.  6  -  -  256,  259 
See  Vote  fob  Parliament.  2,  3. 


STATTITES— continued. 

30  &  31  Vict.  c.  142,  s.  5  -        -        -  345- 
See  Costs  under  County  Court  Acts. 

30  &  31  Vict.  c.  Ivi.  s.  15  -        -        -  447" 

See  West  Ham  Local  Board  of  Health? 
Act,  1867. 

31  &32  Vict.  c.  58,  s.  30  -        -        -  259' 

See  Vote  for  Parliament.  3. 

32  &  33  Vict.  c.  62  -        -        -  104. 

See  Attachment  fob  Non-payment  of- 
Money. 

  -        -        -  406 

See  Disqualification  of  Town-Coun- 
cillor. 

 ss.  4,  5  -        -        -        -  378 

See  Committal  under  Debtors  Act,. 
1869 

32  &  33  Vict.  c.  70,  s.  75  -        -  322 

See    Contagious  Diseases  (Anhials) 
Act,  1869. 

32  &  33  Vict.  c.  71,  s.  6  -        -  672 

See  Declaration  of  Insolvency. 
 ss.  10,  59,  71,  72,  80,  87  Ex.  Ch.  633 

See  Bankruptcy  Jurisdiction. 
 s.  72      -        -        -        -  350 

See  Waiver  of  Tort. 
 s.  126     -        -        -        -  406 

See  Disqualification  of  Town-Coun- 
cillor. 

33  &  34  Vict.  c.  28,  ss.  4, 11        -        -  425- 

See  Agreement  as  to  Costs. 
35  &  36  Vict.  c.  33  -        -        -  489- 

See  Breach  of  Ministerial  Duty. 
35  &  36  Vict.  c.  46  -        -        -  406 

See  Disqualification  of  Town-Coun- 
cillor. 

STAY  OF  T'ROC'EEmmS— Ejectment— Staij  of 
Proceedings  until  Fayment  of  Costs  of  a  former 
Ejectment — Notice  to  proceed  under  s.  202  of  the 
Common  Law  Frocedure  Act,  lb52 — Surprise.'] 
To  entitle  a  defendant  in  ejectment  to  apply  for- 
a  stay  of  the  proceedings  until  the  costs' of  a 
IbrmtT  unsuccessful  action  of  ejectment  are  paid,, 
it  is  not  necessary  that  the  parties  should  be  pre- 
cisely the  same,  or  the  premises  sought  to  be 
recovered  identical ;  it  is  enough  that  the  plain- 
tifl'is  the  same  iu  both  actions,  and  thnttlicsame 
title  in  substance  is  in  issue. — To  induce  the 
Court  to  iibtitaiii  from  acting  upon  this  rule,  it 
must  bo  clearly  made  out  that  tlie  ]i)laiiitiirs  want 
of  success  on  the  Ibrmer  occasion  was  the  result  of 
perjury  or  fraud,  or  sdine  miscarriage  for  whiclu 
he  was  not  resinnisible. — Before  moving  for  a  stay 
of  the  i)roci'edings,  tiic  defendants  had  given  the 
pLiintilf  the  twenty  days' notice  to  proceed,  under 
s.  '202  of  tlie  Common  Law  I'rocedure  Act.  1852: 
— Held,  tliat  tliis  was  no  waiver  of  their  right  to 
move  for  a  .stay  of  the  proceedings  until  the  former 
costs  should  be  paid. —  lint,  tlie  probable  amount 
of  the  costs  being  large,  the  Court  made  it  a  con- 
dition that  the  time  for  proceeding  to  liial  should 
be  extended  by  six  months.  TicnnonxE,  Bakt.,. 
r.  SlK  PVKKS  INiosTVN,  Haut,  -  29 

STRIKING  OFF  THE  B.OLL~Court  of  Cvmmon 
Fleas  at  Lancasiir — Fracticc — Attorney.'}  Th'A 
Court  has  by  viilue  of  its  general  jurisdiction 
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STRIKING  OFF  THE  ISiOLL— continued. 
power  to  strike  an  attorney  otf  the  roll  of  the 
Court  of  Common  Pleas  at  Lancaster. — A  fortiori, 
where  one  of  its  judges  is  pro  tem.  Chief  Justice 
of  that  Court.  Ex  paetb  Christophee  Briggs  63 

STRIKING  OUT  PLEA— Practice  -  -  358 
See  Sale  by  Mortgagee. 

SUBSTITUTED  BILL  OF  ^KLE— Cancellation— 
■Substitution — Begistration — Stat.  13  Miz.  c.  5 — 
17  &  18  Vict.  c.  36.]  In  June,  1871,  P.  assigned 
furniture  and  stock-in-trade  to  S.  by  an  absolute 
bill  of  sale,  as  security  for  an  advance  of  20Z. 
This  bill  of  sale  was  not  registered,  but,  before 
the  expiration  of  the  twenty-one  days  allowed  by 
17  &  18  Vict.  c.  36  for  registration,  a  second  bill 
of  sale  was  substituted  for  it  ;  and  the  same 
■operation  was  from  time  to  time  repeated  down  to 
the  15th  of  July,  1872,  P.  continuing  all  the  time, 
in  possession  and  dealing  with  the  goods  as  his 
•own,  and  the  201.  being  still  a  subsisting  debt. 
The  last  bill  of  sale  (which  alone  was  stamped, 
■and  the  consideration  for  which  was  stated  to  be 
a  present  advance  of  201.)  was  duly  registered  on 
the  1st  of  August,  1872  -.—Held,  that  the  bill  of 
sale  so  registered  was  available  against  the  claim 
of  an  execution-creditor  of  P.,  that  there  was  a 
sufficient  consideration  for  it,  and  that  it  was  not 
avoided  by  13  Eliz.  c.  5.    Smale  v.  Burr  64 

SUBSTITUTION  OF  DEFENDANT  —  Pmci/ce — 
Misdescription  of  Defendant.']  An  action  having 
been  brought  against  the  clerk  of  a  local  board  of 
;health,  the  Court  allowed  the  writ  and  subsequent 
proceedings  to  be  amended  by  substituting  the 
board  as  defendants  instead  of  the  clerk.  Lord 

BOLINGBEOKE  V.  TOWNSEND    -  -  -  645 

SURETY— Continuing  guarantee  -  -  694 
See  Continuing  Guarantee. 

SURPLUS  OF  BANKRUPT'S  ESTATE— Debt  24 
See  Garnishee  Order. 

SUSPENSION  FROM  PRACTICE— ^^tome?/—Prac- 
4ice  of  the  Court.']  Where  a  solicitor  has  been 
suspended  from  practice  in  Chancery  for  a  given 
period  by  the  Master  of  the  Eolls,  the  Courts  of 
Queen's  Bench  and  Exchequer  grant  a  rule  to 
.suspend  him  from  practice  in  those  Courts  for  the 
like  period,  which  rule  makes  itself  absolute  if  no 
oause  is  shewn,  upon  an  affidavit  of  the  facts  and 
an  affidavit  of  identification.  But  this  Court  will 
only  grant  a  rule  nisi,  and  require  all  the 
materials  upon  which  the  Master  of  the  Eolls 
acted  to  be  brought  before  it,  and  will  extend  the 
period  "until  the  further  order  of  the  Court." 
Ee  Turner    -        -        -        _       -  103 

TIME  OF  SHIP'S  ARRIVAL— Warranty   -  395 

See  Warranty  of  Time  of  Arrival. 
TOLL— Toll  traverse       -        -       Ex.  Ch.  157 

See  Toll  Traverse. 

TOLL  TRAVERSE — Brecon  Markets  Act,  1862 
(25  &  26  'Vic.  c.  clxxxvi.)—Toll  for  Goods  carried 
ly  Bailway.]  The  Brecon  Markets  Act,  1862, 
vested  in  the  plaintiffs  certain  tolls,  which,  under 
the  name  of  drift  tolls,"  had  been  immemorially 
received  by  the  corporation  of  Brecon  for  cattle, 
goods,  and  carriages  passing  to,  through  or  from, 
the  borough.    A  railway  company,  under  the 


TOLL  TRAVERSE— cowimwed. 
sanction  of  an  Act  passed  in  the  same  session, 
acquired  land,  not  being  a  highway,  on  which 
they  constructed  a  railway  and  station  within  the 
borough  of  Brecon,  whence  passengers,  goods,  and 
cattle  were  conveyed  by  other  lines  of  railway  to 
other  places  beyond  the  limits  of  the  borough. 
The  rights  of  the  corporation  and  of  the  plaintiffs 
were  expressly  reserved  by  the  Eailway  Act,  but 
there  was  no  provision  either  in  that  or  in  the 
Markets  Act  expressly  enabling  the  plaintiffs  to 
levy  tolls  on  the  railway. — Held,  affirming  the 
decision  of  the  Court  below,  that  the  plaintiffs 
were  not  entitled  to  toll  in  respect  of  cattle, 
goods,  or  carriages  passing  along  the  railway. 
The  Brecon  Markets  Company  v.  The  Neath 
AND  Brecon  Eailway  Company        Ex.  Ch.  157 

TORT— Waiver— Trustee  in  Bankruptcy  350 
See  Waivee  of  Tort. 

TORTIOUS  ACT  OF  SmY AST— Master  and  Ser- 
vant— Bailway  Company,  Besponsibility  of,  for 
Act  of  Servant — Scope  of  Employment.']  The 
plaintiff,  a  passenger  on  the  defendant's  line  of 
railway,  sustained  injuries  in  consequence  of  being 
violently  pulled  out  of  a  railway  carriage,  just 
after  the  train  had  started,  by  one  of  the  defen- 
dants' porters,  who  acted  under  an  erroneous 
impression  that  the  plaintiff  was  not  in  the  right 
train  for  the  place  to  which  he  had  booked.  The 
defendants'  rules,  a  copy  of  which  was  given  to 
each  porter  in  their  employ,  assigned  various 
specific  duties  to  the  porters,  among  others,  that 
of  not  suffering  passengers  to  get  in  or  out  of 
trains  in  motion,  and  concluded  with  a  general 
direction  that  they  were  to  do  all  in  their  power 
to  promote  the  comfort  of  the  passengers  and  the 
interests  of  the  company.  It  was  proved  to  be 
the  duty  of  the  porters  to  prevent  passengers 
going  by  wrong  trains,  as  far  as  they  could  do  so, 
but  it  was  not  their  duty  to  remove  passengers 
from  the  wrong  train  or  carriage  : — Held,  affirm- 
ing the  decision  of  the  Court  below,  that  there 
was  evidence  on  which  the  jury  might  find  that 
the  act  of  the  porter  in  pulling  the  plaintiff  out 
of  the  carriage  was  an  act  done  within  the  course 
of  his  employment  as  the  defendants'  servant,  and 
one  for  which  they  were  therefore  responsible. 
Bayley  v.  The  Manchester,  Sheffield^  and 
Lincolnshire  Eailway  Company  -  Ex.  Ch.  148 

TOTAL  LOSS — Eestraint  of  princes  -        -  649 
See  Eestraint  of  Princes. 

TOWN  COUNCILLOR— Disqualification    -  406 
See  Disqualification  of  Town  Coun- 
cilloe. 

TRADE  CUSTOM— Written  contract        -  482 
See  Evidence  to  vaey  written  Con- 
tract. 

TRADER  —Bankruptcy— Jurisdiction  Ex.  Ch.  533 
See  Bankruptcy  Jurisdiction. 

TRESPASS— Eavesdropping  -        -        -  163 
See  Alteration  op  Easement. 

 Eeplevin — Estoppel     _        _        _  454 

See  Estoppel  by  Judgment.  2. 

TROVER— Waiver— Trustee  in  bankruptcy  350 
See  Waiver  of  Tort. 
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TWELVE  POUND  OCCUPIER— Vote  for  parlia- 
ment -  256, 259 
See  Vote  for  Parliament.  2,  3. 

UNLIQUIDATED  DAMAGES— Set  off       -  10 

See  Equitable  Set-off. 
"UPON  THE  TRIAL  OF  ANY  ISSUE"  -  470 

See  Lord  Mayor's  Court.  5. 
USAGE  OF  TRADE — Open  policy— Declaration 

See  Insurable  Interest.    1.  [18 
 "Written  contract         _        _        -  482 

See  Evidence  to  vary  written  Con- 
tract. 

USER— Highway— Dedication  -  -  704 
See  Way,  Dedication  of. 

VOTE  FOR  PARLIAMENT— Oowwi?/  and  Borough 
Vote — Disqualification  of  Voter — Peer  of  Parlia- 
ment— Duty  of  Revising  Barrister^]  A  peer  of 
parliament  is  incapacitated  from  voting  at  an 
election  for  members  of  the  House  of  Commons ; 
and  is  therefore  not  entitled  to  be  placed  on  the 
register  of  voters. — The  revising  barrister  ought 
to  strike  out  the  name  from  any  list  on  it  being 
proved  to  be  that  of  a  peer  of  parliament,  although 
no  notice  of  objection  has  been  given.  Earl 
Beauchamp  v.  Overseers  of  Madresfield.  Mar- 

\  Quis  OF  Salisbury  v.  Overseers  of  South  Mims. 

i  The  Same  v.  Bontems.  The  Same  v.  Bulwer  245 

2.  County  Vote — 12L  Occupier — "  Batedble 

>    Value'' — Bepresentation  of  the  People  Act,  1867 

(30  &  31  Vict.  c.  102),  siihs.  2.]  The  "rateable 
value  "  of  the  premises  required  by  s.  6,  subs.  2, 

i  of  the  Bepresentation  of  the  People  Act,  1867 
(30  &  31  Vict.  c.  102),  means  the  real  "rateable 
value,"  and  not  the  rateable  value  on  the  rate- 
book ;  and  the  revising  barrister  may  therefore  go 

\  into  the  question,  and  decide  what  the  real  rate- 
able value  is.    Cooke  v.  Butler    -        -  256 

3.   County  Vote  —  12Z.  Occupier  —  Bating 

'      — Bepresentation  of  the  People  Act,  1867  (30  &  31 

Vict.  c.  102),  s.  6,  subs.  3 — Begistration  Acts,  6  Vict, 
c.  18,  s.  75,  and  31  &  32  Vict.  c.  58,  s.  30.]  The 

'      name  of  "  N.  A."  had  for  several  years  appeared 

'  in  the  rate-book  as  the  occupier  of  a  house  and 
shop  wherein  he  carried  on  business.    Upon  his 

^  taking  his  two  sons  G.  A.  and  T.  B.  A.  into  part- 
nership, the  overseers  at  his  request  altered  tlie 

'      rating  to  ''N.  A.  &  Sons,"  the  name  under  which 

'      the  business  was  thenceforth  to  bo  carried  on. 

j  N.  A.  had  retired  from  the  concern  some  years, 
but  G.  A.  and  T.  B.  A.  still  occupied  the  pre- 
mises and  carried  on  the  business  under  the  style 

3  of  "N.  A.  &  Sons,"  and  were  called  upon  to  pay 
and  paid  the  rates ;  on  the  rate-book  the  name  of 
"N.  A.&  Sons"  still  appeared  as  "  occupiers  :" — 

,  Held,  tliat  G.  A.  and  T.  B.  A.  were  rated  within 
30  &  31  Vict.  c.  102,  s.  6,  subs.  3,  the  insulKciency 
or  inaccuracy  of  description,  if  any,  being  cured  by 
s.  75  of  6  Vict.  c.  18,  and  s.  30  of  31  &  32  Vict. 

3  I  .  c.  58  ;  and  they  were  therefore  entitled  to  a  vote 
i    for  the  county  as  12/.  occupiers.  Little  v.  Over- 

^  i   SEERS  OP  Penrith      -        -        -        -  259 

4.  County  Vote — Severance  of  Qualifica- 
tion under  2  Wm.  4,  c.  45,  s.  24 — Freehold  Laitd 

4  and  Pew  Bents.']  The  respondent  was  placed  on 
the  register  of  voters  for  a  county  in  respect  of 

10      "Freehold  Land  and  Pew  Bents,  St.  JMary's 


VOTE  FOR  "BKBLlKKEm— continued. 
Church,"  which  was  situate  in  a  borough.  He 
was  minister  of  that  church,  and  as  such  occupied 
the  parsonage  house,  and  was  entitled,  in  respect 
of  the  house,  to  a  vote  for  the  borough.  His. 
stipend  as  minister  was  "  the  residue  of  pew- 
rents  "  after  certain  payments  made  thereout  by 
the  churchwardens  : — Held^ — upon  a  case  which 
reserved  only  the  question  whether  the  pew-rents 
could,  notwithstanding  2  Wm.  4,  c.  45,  s.  24,  be 
severed  from  the  occupation  of  the  house  (which 
was  part  of  the  benefice),  so  as  to  give  a  separate 
qualification  for  the  county,  —  that  there  was 
nothing  in  that  section  to  prevent  them  from 
being  so  severed,  and  consequently  that  the  re- 
spondent was  entitled  to  have  his  name  retained 
upon  the  county  register,  Beswick  v.  Alker  265 

5.  County  Vote — Inmate  of  a  Charitable 

Foundation— Equitable  Estate — Bent-charge — Free 
Land  or  Tenement — 8  Hen.  6,  c.  7.]  By  a  charter 
of  incorporation  and  an  Act  of  Parliament,  the 
inmates  of  the  "  Hospital  of  King  James  at 
Gateshead  "  were  to  consist  of  a  master,  three 
"  antient  brethren,"  and  (by  additions  from  time 
to  time  made)  twenty-three  "  younger  brethren," 
the  latter  forming  no  part  of  the  corporation. 
The  brethren,  wliose  appointments  were  for  life, 
were  subject  to  certain  rules,  and  were  remove- 
able  (though  none  had  ever  been  removed)  for 
certain  misconduct. — The  estates  of  the  hospital, 
which  were  originally  granted  to  "the  master 
and  brethren  and  their  successors  in  free,  pure, 
and  perpetual  frankalmoign  forever,"  were  under 
the  management  of  the  master,  who,  after  pay- 
ment of  land  and  income-tax,  tithes,  repairs,  and 
other  outgoings,  was  to  appropriate  to  his  own  use 
one-third  of  the  net  proceeds,  and  pay  251.  a  year 
to  each  of  the  three  antient  brethren,  and  40Z. 
(afterwards  increased  to  70Z.)  a  year  to  the  chap- 
lain, and  to  reserve  in  his  hands  a  balance  not 
exceeding  60Z.  to  meet  current  expenses,  and  to 
divide  the  residue  among  the  younger  brethren  in 
equal  shares,  yet  so  nevertheless  that  no  younger 
brother  should  take  under  such  division  more 
than  25Z.  The  number  of  younger  brethren  had 
never  been  increased  so  as  to  reduce  tlu'ir  respec- 
tive shares  below  24/.  per  annum.  None  of  the 
brethren  actually  oceui)ied  any  part  of  the  hos- 
pital property  : — Held,  tliat  tlie  "younger  breth- 
ren "  had  neither  a  legal  nor  equitable  estate  in 
the  lands  and  tenements  belonging  to  the  hos- 
pital ;  nor  a  rent-charge  thereon  ;  and  were  there- 
fore not  entitled  to  a  county  vote.  Simev  v. 
Marshall      -  269 

6.   County  Vote  —  Benf-chargc  —  '^Actual 

Possession,*'  U)idi'r  2  )!'»»,  4,  r.  45,  n.  26 — Statute 
of  Uses,  27  JTen.  8,  c.  10,]  On  the  13th  of  Oe(ol»er, 
1871,  A.,  being  seised  in  fee  of  certain  lands,  by 
indenture  granteil  out  of  them  "unto  B.,  C,  nud 
D.,  anil  tlieir  iieirs,  one  peri>etual  yearly  i-ent- 
cliarge  of  01.,  to  bo  payable  by  o»\u;il  half-yearly 
payments  on  the  5th  of  April  ond  5th  of  October 
in  each  year,"  the  first  poyment  to  l>o  on  the  5th 
of  Ajiril,  1872,  "  To  hold  the  said  rent-charge 
imto  the  said  B.,  C,  and  D.,  their  heirs  nnd 
assigns,  to  tho  use  of  the  said  B..  C.  and  D..  their 
heirs  and  assigns  for  evt>r,  as  tenants  in  common, 
and  in  eipial  shares."  The  first  lialf-yearly  pay- 
ment was  duly  made  on  the  5th  of  April,  1872 :— 
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VOTE  FOR  TARLIAMEST— continued. 
Held,  first,  that,  the  use  being  specific  and  not 
inconsistent  with  the  rest  of  the  habendum,  the 
whole  habendum  must  be  read  as  specific,  and  so 
read,  the  deed  operated  as  a  grant  at  common  law, 
and  not  under  the  Statute  of  Uses  ;  and  therefore, 
secondly,  upon  the  authority  of  Murray  v.  Thorni- 
.ley  (2  C.  B.  217)  and  Hay  den  v.  Twerton  (4  0. 
B.  1),  that  the  grantees  had  not  been  in  the 
"  actual  possession "  of  the  rent-charge  for  six 
calendar  months  previous  to  the  last  day  of  July, 
1872,  as  required  by  the  2  Wm.  4,  c.  45,  s.  26,  and 
were  not  entitled  to  be  regMered  in  that  year  as 
•county  voters. — Heelis  v.  Blain  (18  C,  B.  (N.S.) 
90  ;  34  L.  J.  (CP.)  88)  distinguished.  Webster 

<V.  OVEESEEES  OF   AsHTOjST-UNDEE-LyNE.  OeME'S 

•Case    ------  281 

7.   County  Vote  —  Eent-charge  —  "  Actual 

Possession  "  under  2  Wm.  4,  c.  45,  s.  26 — Statute  - 
■of  Uses,  27  Hen.  8,  c.  10 — Power  of  Court  to  revieio 
its  own  Decisions — 6  Vict.  c.  18,  s.  66,  Construction 
of.']  By  a  deed  executed  on  the  29th  of  January, 
1872,  which  operated  under  the  Statute  of  Uses, 
an  annual  rent-charge  of  35Z.  14s.  was  granted  to 
tlie  use  of  seventeen  persons  in  fee  as  tenants  in 
common,  to  be  payable  by  equal  half-yearly  pay- 
ments on  the  29th  of  January  and  the  29th  of 
July.  The  first  payment,  payable  on  the  29th  of 
July,  1872,  was  paid  on  the  30th  of  July  i—Held, 
that,  as  the  grant  operated  under  the  Statute  of 
Uses,  the  case  came  within  the  decision  in  Heelis 
V.  Plain  (18  0.  B.  (N.S.)  90  ;  34  L.  J.  (CP.)  88), 
•and  that  on  the  authority  of  that  case  the  grantees, 
by  force  of  the  Statute  of  Uses,  had  been  in 
"  actual  possession  "  of  the  rent-charge  from  the 
date  of  the  grant,  within  s.  26  of  2  Wm.  4,  c.  45, 
and  were  therefore  entitled  to  be  upon  the  register 
of  voters  for  the  year  1872. — Semble,  that  the 
Court,  though  a  Ourt  of  ultimate  appeal  in 
registration  cases,  will  review  its  previous  de- 
cisions, and  overrule  them  if  clearly  demonstrated 
to  be  erroneous. — Semhle,  that  s.  66,  of  6  Vict, 
c.  18,  r^akes  the  decision  of  the  Court  final  and 
conclusive  only  in  the  case  in  which  it  is  given. 
Webstee  v.  Overseers  op  Ashton-tjndee-Lyne. 
Hadfield's  Case      _        -        _        -  306 

8.   Registration  Appeal — Notice  of  Inten- 
sion to  prosecute  —  Peasonahle  Time  for  giving 
Notice — Registration  Act,  1843  (6  Vict.  c.  18,  s.  64.] 
-A  revising  barrister  signed  the  case  and  appointed 
the  respondent  in  a  consolidated  appeal  on  the 
31st  of  October,  and  the  13th  of  November  was 
the  first  day  appointed  by  the  Court  for  the  hear- 
ing of  registration  appeals.  The  appellant  did  not 
give  notice  to  the  respondent  of  his  intention  to 
prosecute  the  appeal  until  the  4th  of  November. 
The  respondent  did  not  appear: — Held,  that  the 
Court  could  not,  under  the  proviso  to  the  64th 
section  of  the  Registration  Act,  1843,  take  into 
consideration  any  circumstances  to  excuse  the  not 
giving  of  the  ten  days  notice  required  by  the 
section,  except  the  absence  of  reasonable  time  for 
.giving  such  notice ;  and  that  there  was  reasonable 
time  in  the  present  case  for  giving  such  notice, 
and,  consequently,  that  the  appeal  could  not  pro- 
ceed.  Brown  v.  Tamplin   -        -        -  241 

VOTING-PAPER— Presiding  officer— Action  489 
See  Breach  of  ministerial  Duty. 


WAIVER  OF  TOm:— Trover—Pill  of  Sale  void  as 
against  Trustee  of  Panlcrupt's  Estate  — Sale  of 
Goods  under — Proceedings  under  Pankruptcy  Act, 
1869  (32  &  33  Vict.  c.  71),  s.  72,  hy  Trustee  to 
recover  Proceeds  of  Sale.']  The  trustee  of  a  bank- 
rupt's estate  applied,  under  the  72nd  section  of 
the  Bankruptcy  Act,  1869,  to  the  Court  6f  Bank- 
ruptcy to  declare  a  bill  of  sale,  made  by  the  bank- 
rupt previously  to  his  bankruptcy,  fraudulent  and 
void  as  against  himself  as  trustee,  and  to  order 
the  assignee  under  the  bill  of  sale  who  had  pre- 
viously to  the  bankruptcy  sold  the  goods  com- 
prised therein,  to  pay  over  the  proceeds  of  the  sale 
to  himself  as  such  trustee.  The  Court  of  Bank- 
ruptcy having  made  the  order  prayed  for,  and  the 
assignee  having  accordingly  paid  over  the  pro- 
ceeds of  the  sale  : — Held,  that  the  trustee  could 
not  afterwards  bring  an  action  of  trover  against 
vthe  assignee  under  the  bill  of  sale  to  recover  the 
difierence  between  the  value  of  the  goods  and  the 
amount  realized  by  the  sale,  inasmuch  as  by  the 
proceedings  in  bankruptcy  to  recover  the  proceeds 
of  the  sale  he  had  affirmed  such  sale  and  waived 
the  tort.    Smith  V.  Baker   -        -        -  350 

WARRANT— Committal— County  Court  -  378 
See  Committal  under  Debtor's  Act, 
1869. 

WARRANTY— Insurance    -        -        -  216 
'        See  Concealment  op  Material  Fact. 

WARRANTY  OF  AVTKOTilTY  —  Agent  —  Com- 
pany— Director — Misrepresentation  of  Fact]  The 
directors  of  a  railway  company  which  had  fully 
exercised  the  borrowing  powers  conferred  upon  it 
by  its  special  Act,  in  August,  1864,  advertised 
that  they  were  "  prepared  to  receive  proposals  for 
loans  on  mortgage-debentures,"  "  to  replace  loans 
falling  due."  W.  W.  (the  plaintiffs  testator) 
offered  a  loan  of  500Z. ;  and,  his  offer  being  ac- 
cepted, he  in  the  same  month  sent  his  cheque  for 
500Z.  to  the  directors,  for  which  he  requested  that 
a  debenture  should  be  issued  to  him.  In  pur- 
suance of  a  resolution  of  the  directors  to  that 
effect,  the  cheque  was  handed  to  H.,  the  contractor 
for  the  works,  who  had  been  (but  had  then  ceased 
to  be)  the  holder  of  seven  debenture-bonds  for 
500Z.  each ;  and  H.  was  requested  to  transfer  one 
of  them  to  W.  W.  ;  and  it  was  by  the  same  resolu- 
tion directed  "  that  such  bond  be  on  the  1st  of 
October  exchanged  for  a  new  one."  H.  kept  the 
cheque  (which  was  duly  honoured),  but  was  un- 
able to  transfer  the  debenture ;  and  in  pursuance 
of  a  resolution  of  the  directors  of  the  5th  of  Octo- 
ber, a  new  debenture-bond  for  5001.  was  sealed  and 
sent  to  the  plaintiff,  as  executor  of  W.  W.  The 
defendant,  a  director  of  the  company,  was  a  party 
to  each  of  the  above  transactions.  By  a  decree  of 
the  Court  of  Chancery  of  the  14th  of  February, 
1868,  the  above-mentioned  debenture  was  de- 
clared void,  as  being  for  a  sum  in  excess  of  the 
borrowing  powers  of  the  company. — Upon  a  case 
stated  for  the  opinion  of  the  (5ourt,  without,  plead- 
ings, and  upon  the  argument  of  which  it  was 
agreed  that  no  question  of  non-joinder  was  to  be 
raised : — Held,  that  the  defendant  was  liable  as 
for  a  breach  of  warranty  that  the  directors  had 
power  under  the  circumstances  to  issue  a  deben- 
ture which  should  be  valid  and  binding  upon  the 
company ;  and  that  the  plaintiff  was  entitled  to 
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WAHRANTY  OF  AUTHORITY— cow^mwed:. 
recover  as  against  him  the  500Z.,  together  with  in- 
terest by  way  of  damages.    William  Weeks  v. 
Propekt        _____  427 

WARRANTY  OF  TIME  OF  ARRIVAL— Shipping 
—  Construction  of  Charterparty — Warranty  as  to 
Time  of  Ship's  Arrival  at  the  Port  of  Loading — 
Pleading  —  Contemporaneous  Agreement.']  By  a 
charterparty  it  was  agreed  that  the  ship  Ceres,  of 
the  measurement,  &c.,  "  expected  to  be  at  Alexan- 
dria about  15th  of  December,"  being  tight,  &c., 
should  "  with  all  convenient  speed  "  sail  and  pro- 
ceed to  that  port,  and  there  receive  from  the  char- 
terers a  cargo  of  cotton-seed. — In  an  action  against 
the  owner,  the  breach  alleged  in  the  declaration 
was,  that  the  said  ship  was  not  expected  to  be  at 
Alexandria  about  the  15th  of  December,  1871,  but 
was  then  in  such  part  of  the  world  and  under 
such  engagements  that  she  could  not  perform  those 
engagements  and  arrive  at  Alexandria  about  the 
said  day  : — Held,  a  good  plea, — the  descriptive 
statement  amounting  to  a  warranty  that  the  ship 
was  in  such  a  position  that  she  might  reasonably 
be  expeoted  to  arrive  at  Alexandria  by  the  day 
named. — Plea,  that,  at  the  time  of  making  the 
charterparty,  the  ship  was,  to  the  plaintiff's  know- 
ledge, engaged  for  a  certain  voyage,  and  that  the 
charterparty  was  made  subject  to  a  condition  that 
the  ship  should  with  all  convenient  speed  fulfil  her 
engagement,  and  then  proceed  to  the  port  of  load- 
ing, and  that  she  did  so  : — Held, — upon  the  au- 
thority of  Young  v.  Austen  (Law  Kep.  4  0.  P.  553), 
— a  good  plea.    Ooekling  v.  Massey       -  395 

WAY,  BEDICATION  0¥— Public  Highway,  Crea- 
tion of — User  by  the  Public  —  Inclosure  Act — 
Award  setting  out  Public  Boads.']  An  Act  passed 
in  1802  for  inclosing  a  portion  of  Effingham 
Common.  In  1808,  the  commissioner  appointed 
to  carry  the  Act  into  execution  made  an  award 
whereby  and  by  the  map  deposited  therewith  a 
public  road  40  feet  wide  was  directed  to  be  made 
from  A.  to  B.  This  road  was  accordingly  set  out, 
and  was  duly  fenced  by  the  allottees  of  the  land 
adjoining  it ;  but  it  was  never  formed  and  com- 
pleted so  as  to  satisfy  the  requirements  of  ss.  8  and 
9  of  the  General  Inclosure  Act,  41  Geo.  3,  c.  109, 
and  to  become  a  highway  repairable  by  the 
parish  ;  and  there  was  no  evidence  tiiat  it  had 
ever  been  used  except  by  the  owners  or  tenants  of 
the  allotments  on  the  side  of  it,  ond  in  two  or 
three  instances  by  other  persons  shortly  after  it 
was  so  set  out.  About  the  year  1822,  S.,  wlio  was 
the  lord  of  the  manor  of  Eliingham  East  Court, 
and  who  had  purchased  some  allotments  abutting 
on  a  portion  of  the  road,  plantcjd  along  the  wholo 
length  of  it,  about  9  or  10  feet  from  the  fence  sepa- 
rating it  from  Ilanmoro  Common,  a  row  of  lir- 
trcos,  and  the  rest  of  tlio  40  feet  was  ov^Tgrown 
with  briars,  brambles,  and  furzo.  The  plaintilf  in 
1852  became  the  owner  of  an  estate  abutting  on 
the  other  portion  of  the  road,  and  had  for  more 
than  twenty  years  exercised  repoatcnl  acts  of 
ownership  over  the  whole  of  the  40-foot  space, 
such  as,  shooting  over  it,  cutting  down  some  of 
the  fir-trees  when  they  wanted  thinning,  and  re- 
pairing the  fences;  though  these  it  appeared  had 
occasionally  been  repaired  by  other  j)eis()ns,  to 
prevent  sheep  and  cattle  from  straying  on  to  their 
lands  from  the  adioining  common.  The  defcml- 
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WAY,  DEDICATION  OT— continued. 
ant,  in  1869,  purchased  the  estate  which  had 
formerly  belonged  to  S.  ;  and  in  1870  she  cut 
down  and  converted  several  of  the  trees  growing 
upon  the  40-foot  space  opposite  the  plaintiffs 
land;  and  to  an  action  against  her  for  this  al- 
leged trespass  she  pleaded  (amongst  other  pleas) 
that  the  locus  in  quo  was  a  common  and  public 
highway  for  all  the  Queen's  subjects,  and  justified 
the  cutting  down  and  removing  the  trees  in  the 
exercise  of  such  right  of  way. — Neither  in  the 
conveyance  to  the  plaintiff,  nor  in  that  to  the  de- 
fendant, nor  in  the  respective  plans  thereto  an- 
nexed, was  any  mention  made  of  the  40-foot  road. 
— The  jury  found  that  the  defendant  did  the  acts 
complained  of  in  the  assertion  of  a  claim  of  pro- 
perty, and  not  of  a  right  of  way ;  that  the  40-foot 
road  was  never  taken  to  as  a  public  highway  by 
the  public  ;  and  that  the  plaintiff  had  had  twenty 
years'  uninterrupted  possession  of  the  locus  in 
quo : — Held,  that  the  evidence  did  not  support  the 
plea.    CuBiTT  V.  Lady  Caroline  Maxse  -  704 

WEST  HAM  LOCAL  BOARD  OF  HEALTH  ACT, 

1867—30  &  31  Vict.  c.  Ivi.  s.  15— Ojjen  Ditches  at 
Boadside — By  s.  15  of  a  local  Act,  tlie  local  board 
were  directed  to  cause  offensive  ditches  to  be 
cleansed, covered,  or  filled  up  ;  and  s.  16  impowered 
them  to  "  cause  the  ditches  at  the  sides  of  or  across 
the  public  roads  and  byeways  and  public  footways 
to  be  filled  up,  and  to  substitute  pipes  or  other  drains 
alongside  or  across  such  roads,"  &c. ;  and  enacted 
that  "  the  surface  of  land  gained  by  filling  up 
such  ditches  might,  if  the  local  board  so  thought 
fit  and  directed,  be  thrown  into  such  roads  and 
ways  and  be  repairable  as  part  thereof,  and  be 
under  the  control  of  the  local  board." — Adjoining 
a  highway  within  the  district  was  a  strip  of  land 
9  feet  in  width  next  to  the  plaintilfs  inclosed 
land,  and  separated  from  the  highway  by  a  line  of 
posts  and  rails.  This  strip  of  land  comprised 
1  foot  of  greensward  on  the  outer  edge  (in  which 
the  posts  were  fixed),  a  five-foot  ditch,  and  3  feet 
of  greensward  next  to  the  plaintitfs  inclosed  land. 
A  similar  strip  extended  along  the  front  of  the 
adjoining  property,  with  similar  posts  and  rails, 
but  no  ditch.  The  posts  and  rails  were  put  up 
about  forty  years  ago,  and  had  been  usually  re- 
paired by  the  plaintilf  and  the  former  owners  of 
his  property,  but  on  two  or  three  occasions  the 
surveyor  of  the  highways  and  the  local  board  had 
repaired  then\  without,  however,  the  plaintiirs 
knowledge.  The  board  removed  the  jn^sts  and 
rails  and  covcrctl  the  ditch. — Upon  a  special  case, 
reserving  power  to  the  Court  to  draw  such  in-' 
ferences  as  a  jury  miglit  have  ilrawn  -.—Jlihl,  that 
s,  16  of  llu^  local  Act  did  not  justify  the  board  in 
doing  as  tlu>y  did.  Tutill  v.  The  West  Ham 
Ijocal  Boaui)  of  Health    -        -        _  447 

WORDS— "Action  founded  on  contract"  -  345 
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  "  Quantity  and  quality  unknown      -  679 

See  Desckiption  op  Goods  shipped.  2. 

  "  Before  the  trial  of  any  issue "        -  470 

See  LoED  Mayok's  Cotjet.  5. 
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WAEHANTY  OF  AJJTKO'RITY— continued. 
recover  as  against  Mm  the  500Z.,  together  with  in- 
terest by  way  of  damages.    William  Weeks  v. 
Peopert        -        -        -        -        -  427 


WARRANTY  OF  TIME  OF  AB.BIVAL— Shipping 
—  Construction  of  Charterparty — Warranty  as  to 
Time  of  Ship's  Arrival  at  the  Port  of  Loading- 
Pleading —  Contemporaneous  Agreement.']  By  a 
charterparty  it  was  agreed  that  the  ship  Ceres,  of 
the  measurement,  &c.,  "  expected  to  be  at  Alexan- 
dria about  15th  of  December,"  being  tight,  &c., 
should  *'  with  all  convenient  speed  "  sail  and  pro- 
ceed to  that  port,  and  there  receive  from  the  char- 
terers a  cargo  of  cotton-seed. — In  an  action  against 
the  owner,  the  breach  alleged  in  the  declaration 
was,  that  the  said  ship  was  not  expected  to  be  at 
Alexandria  about  the  15th  of  December,  1871,  but 
was  then  in  such  part  of  the  world  and  under 
such  engagements  that  she  could  not  perform  those 
engagements  and  arrive  at  Alexandria  about  the 
said  d'dj:—Held,  a  good  plea,— the  descriptive 
statement  amounting  to  a  warranty  that  the  ship 
was  in  such  a  position  that  she  might  reasonably 
be  expected  to  arrive  at  Alexandria  by  the  day 
named. — Plea,  that,  at  the  time  of  making  the 
charterparty,  the  ship  was,  to  the  plaintiff's  know- 
ledge, engaged  for  a  certain  voyage,  and  that  the 
charterparty  was  made  subject  to  a  condition  that 
the  ship  should  with  all  convenient  speed  fulfil  her 
engagement,  and  then  proceed  to  the  port  of  load- 
ing, and  that  she  did  so : — Held, — upon  the  au- 
thority of  Young  v.  Austen  (Law  Kep.  4  C.  P.  553), 
— a  good  plea.    Coekling  v.  Massey       -  395 

WAY,  DEDICATION  0¥— Public  Highway,  Crea- 
tion of —  User  by  the  Public  —  Inclosure  Act — 
Award  setting  out  Public  Boads.']  An  Act  passed 
in  1802  for  inclosing  a  portion  of  Effingham 
Common.  In  1808,  the  commissioner  appointed 
to  carry  the  Act  into  execution  made  an  award 
whereby  and  by  the  map  deposited  therewith  a 
public  road  40  feet  wide  was  directed  to  be  made 
from  A.  to  B.  This  road  was  accordingly  set  out, 
and  was  duly  fenced  by  the  allottees  of  the  land 
adjoining  it ;  but  it  was  never  formed  and  com- 
pleted so  as  to  satisfy  the  requirements  of  ss.  8  and 
9  of  the  General  Inclosure  Act,  41  Geo.  3,  c.  109, 
and  to  become  a  highway  repairable  by  the 
parish  ;  and  there  was  no  evidence  that  it  had 
ever  been  used  except  by  the  owners  or  tenants  of 
the  allotments  on  the  side  of  it,  and  in  two  or 
throe  instances  by  other  persons  sliortly  after  it 
was  so  set  out.  About  tlio  year  1822,  S.,  who  was 
the  lord  of  the  manor  of  Elliiigliam  East  Court, 
and  who  had  purchased  some  allotments  abuil  ing 
on  a  i)ortion  of  the  road,  planted  along  the  whole 
length  of  it,  about  9  or  10  feet  from  the  fence  sei)a- 
rating  it  from  llanmore  Common,  a  row  of  lir- 
trees,  and  the  rest  of  the  40  feet  was  ovi-rgrowii 

j  with  briars,  brambles,  and  furze.  The  i)lainiiir  in 
1852  became  the  owner  of  an  estates  abntting  on 

:  the  other  portion  of  the  road,  and  had  for  mor(> 
than  twenty  years  exercised  repeated  acts  of 
ownership  over  the  whole  of  the  40-foot  space, 
such  as,  shooting  over  it,  cutting  down  some  o*:' 
the  ^r-trees  wheu  they  wanted  thinning,  and  r(>- 
pairing  the  fences;  though  these  it  ai)penred  had 
occasionally  been  repaired  by  other  persons,  to 
prevent  sheep  and  cattle  from  straying  on  to  their 
lands  from  the  a.dioining  common.  The  defend- 
VoL.  VIII.— C.  P.  3 


WAY,  DEDICATION  O'E— continued. 
ant,  in  1869,  purchased  the  estate  which  had 
formerly  belonged  to  S.  ;  and  in  1870  she  cut 
down  and  converted  several  of  the  trees  growing 
upon  the  40-foot  space  opposite  the  plaintiff's 
land ;  and  to  an  action  against  her  for  this  al- 
leged trespass  she  pleaded  (amongst  other  pleas) 
that  the  locus  in  quo  was  a  common  and  public 
highway  for  all  the  Queen's  subjects,  and  justified 
the  cutting  down  and  removing  the  trees  in  the 
exercise  of  such  right  of  wa5^ — Neither  in  the 
conveyance  to  the  plaintiff,  nor  in  that  to  the  de- 
fendant, nor  in  the  respective  plans  thereto  an- 
nexed, was  any  mention  made  of  the  40-foot  road. 
— The  jury  found  thiit  the  defendant  did  the  acts 
complained  of  in  the  assertion  of  a  claim  of  pro- 
perty, and  not  of  a  right  of  way ;  that  the  40-foot 
road  was  never  taken  to  as  a  public  highway  by 
the  public  ;  and  that  the  plaintiff  had  hud  twenty 
years'  uninterrupted  possession  of  the  locus  in 
quo : — Held,  that  the  evidence  did  not  support  the 
plea.    CuBiTT  V.  Lady  Caroline  Maxse  -  704 


WEST  HAM  LOCAL  BOARD  OF  HEALTH  ACT, 

1867—30  &  31  Vict.  c.  Ivi.  s  15— Open  Ditches  at 
Roadside — By  s.  15  of  a  local  Act,  the  local  board 
were  directed  to  cause  offensive  ditches  to  be 
cleansed,  covered,  or  filled  up  ;  and  s.  16  impowered 
them  to  "  cause  the  ditclies  at  the  sides  of  or  across 
the  public  roads  and  byeways  and  public  footways 
to  be  filled  up,  and  to  substitute  pipes  or  other  drains 
alongside  or  across  such  roads,"  &c. ;  and  enacted 
that  "  the  surface  of  land  gained  by  filling  up 
such  ditches  might,  if  the  local  board  so  thought 
fit  and  directed,  be  thrown  into  such  roads  and 
ways  and  be  repairable  as  part  thereof,  and  be 
under  the  control  of  the  local  board." — Adjoining 
a  highway  within  the  district  was  a  strip  of  land 
9  feet  in  width  next  to  the  plaintiffs  inclosed 
land,  and  separated  from  the  highway  by  a  line  of 
posts  and  rails.  This  strip  of  land  comprised 
1  foot  of  greensward  on  the  outer  edge  (in  which 
the  posts  were  fixed),  a  five-foot  ditch,  and  3  feet 
of  greensward  next  to  the  plaintiffs  inclosed  land. 
A  similar  strip  extended  along  the  front  of  the 
adjoining  property,  with  similar  posts  and  rails, 
but  no  ditcli.  The  posts  and  rails  were  put  up 
about  forty  years  ago,  and  had  been  usually  re- 
paired by  the  plaintiff  and  the  former  owners  of 
his  i)i-operty,  but  ou  two  or  three  occasions  the 
surveyor  of  the  highways  and  the  local  board  had 
repaired  them,  without,  however,  the  plaintilfs 
knowledge.  Tlie  board  removed  the  posts  and 
rails  and  covered  the  tlitoh. — Upon  a  s[>ecial  case, 
reserving  power  to  the  Court  to  draw  such  in- 
ferences as  a  jury  might  have  drawn  : — Held,  that 
s.  16  of  the  local  Act  did  not  justify  (he  Inwrd  in 
doing  as  they  did.  Tutill  r.  The  West  Ham 
Local  Hoaud  of  Health    -        -        _  447 
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■  "WOKDS— continued. 

•         "Paid  Ms  debts  in  full"       -        -  408 

See  Disqualification  op  Town  Coun- 
cillor. 

  "  Quantity  and  quality  unknown  "   -  679 

See  Desceiption  of  Goods  shipped.  2. 

  "  Before  tlie  trial  of  any  issue  "        -  470 

See  LoED  Mayor's  Oouet.  5. 
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  "Weight,  value,  and  contents  unknown" 
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